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Fl ori da House of Representatives - 1997 HB 1981

By the Conmittee on Real Property & Probate and
Representative Crow

A bill to be entitled
An act relating to condom niuns and
cooperatives; anmending s. 718.112, F.S.
revising procedures relating to witten
conpl aints by unit owners; anending s.
718. 1255, F.S.; redefining the term"di spute";
addi ng nediation to the dispute resol ution
process; providing a fee; revising the
arbitration process; anending s. 718.501, F.S.
providi ng rul emaki ng authority for penalties;
providing for the certification of nediators;
anending s. 718.616, F.S.; requiring
acknowl edgenent of conpliance with zoning
requi rements; providing an appropriation
providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (2) of section
718.112, Florida Statutes, 1996 Suppl enent, is anmended to
read:

718.112 Byl aws. --

(2) REQUI RED PROVI SI ONS. - - The byl aws shall provide for
the following and, if they do not do so, shall be deened to
i nclude the follow ng:

(a) Administration.--

1. The formof administration of the association shal
be described indicating the title of the officers and board of
admi ni stration and specifying the powers, duties, manner of
sel ection and renoval, and conpensation, if any, of officers
and boards. In the absence of such a provision, the board of
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admi ni stration shall be conposed of five nenbers, except in
t he case of a condom nium which has five or fewer units, in
which case in a not-for-profit corporation the board shal
consi st of not fewer than three nmenbers. In the absence of
provisions to the contrary in the bylaws, the board of

adm ni stration shall have a president, a secretary, and a
treasurer, who shall performthe duties of such officers
customarily perforned by officers of corporations. Unless
prohibited in the bylaws, the board of adm nistration nay
appoi nt other officers and grant themthe duties it deens
appropriate. Unless otherw se provided in the bylaws, the

of ficers shall serve w thout conpensation and at the pleasure
of the board of adninistration. Unless otherw se provided in
t he byl aws, the nenbers of the board shall serve wi thout
conpensati on.

2. Wien a unit owner files a witten conplaint by
certified miil with the board of adm nistration, the board
shall respond in witing to the unit owner within 30 days of
recei pt of the conplaint. The board's response shall either
gi ve a substantive response to the conpl ainant, notify the
conpl ai nant that a | egal opinion has been requested, or notify
t he conpl ai nant that advice has been requested fromthe
division. If the board requests advice fromthe division, the
board shall, within 10 days of its receipt of the advice,
provide in witing a substantive response to the conpl ai nant.
If a legal opinion is requested, the board shall, within 60
days after the receipt of the conplaint, provide in witing a
substantive response to the conplainant. The failure to
provi de a substantive response to the conpl ai nant as provi ded
herein precludes the board fromrecovering attorney's fees and
costs in any subsequent litigation, adm nistrative proceedi ng,
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1| or arbitration arising out of the conplaint. However, if a
2 | conplaint concerns an issue contained in a conplaint

3| previously filed by that sanme unit owner and address by the
4 | association, the association is not required to give a

5| substantive response on that issue to the conpl ai nant but

6| shall only be required, pursuant to this section, to provide a
7 | copy of the prior substantive response to the conpl ai nant.

8 Section 2. Section 718.1255, Florida Statutes, is

9 | anended to read:

10 718. 1255 Alternative dispute resolution; voluntary
11 | nedi ati on; nmandatory nonbinding arbitration; |egislative

12 | findings. --

13 (1) DEFINITIONS.--As used in this section, the term
14 | "di spute" neans any di sagreenent between two or nore parties
15 | that invol ves:

16 (a) The authority of the board of directors, under

17 | this chapter or association docunent to:

18 1. Require any owner to take any action, or not to
19 | take any action, involving that owner's unit or the

20 | appurtenances thereto.

21 2. Alter or add to a comopn area or el ement.

22 (b) The failure of a governing body, when required by
23| this chapter or an associ ation docunent, to:

24 Properly conduct el ections.

25 2 G ve adequate notice of neetings or other actions.
26 3 Properly conduct neetings.

27 4. Allow inspection of books and records.

28

29 | "Di spute" does not include any disagreenent that primarily
30 | involves: title to any unit or common el enment; the

3l |interpretation or enforcenent of any warranty; e+ the |evy of
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a fee or assessnent, or the collection of an assessnent |evied
against a party; the eviction or other renobval of a tenant

froma unit; alleged breaches of fiduciary duty by one or nore

directors; or clains for danages to a unit based upon the

all eged failure of the association to maintain the conmon

el enents or condomi ni um property.
(2) VOLUNTARY MEDI ATI ON. - -Vol untary nedi ati on through
Citizen Dispute Settlenent Centers as provided for in s.

44,201 is encouraged.

(3) LEG SLATI VE FI NDI NGS. - -

(a) The Legislature finds that unit owners are
frequently at a di sadvantage when litigating against an
associ ation. Specifically, a condom nium association, with its
statutory assessnent authority, is often nore able to bear the
costs and expenses of litigation than the unit owner who nust
rely on his own financial resources to satisfy the costs of
litigation against the association

(b) The Legislature finds that the courts are becom ng
overcrowded with condom ni um and ot her disputes, and further
finds that alternative dispute resolution has been nmaking
progress in reducing court dockets and trials and in offering
a nore efficient, cost-effective option to court litigation
However, the Legislature also finds that alternative dispute
resol ution should not be used as a nechanismto encourage the
filing of frivolous or nuisance suits.

(c) There exists a need to develop a flexible neans of
alternative dispute resolution that directs disputes to the

nost efficient neans of resol ution.

(d) The high cost and significant delay of circuit
court litigation faced by unit owners in the state can be
al |l eviated by requiring nonbinding arbitration and nedi ati on
4
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in appropriate cases, thereby reducing delay and attorney's

fees while preserving the right of either party to have its
case heard by a jury, if applicable, in a court of |aw

(4) MANDATORY NONBI NDI NG ARBI TRATI ON AND MEDI ATI ON OF
DI SPUTES. - - The Di vision of Florida Land Sal es, Condom ni uns,
and Mobil e Honmes of the Departnent of Business and

Prof essi onal Regul ation shall enploy full-tine attorneys to
act as arbitrators to conduct the arbitration hearings
provided by this chapter. The division may al so certify
attorneys who are not enployed by the division to act as
arbitrators to conduct the arbitration hearings provided by
this section. No person nmay be enployed by the departnent as a
full-tinme arbitrator unless he or she is a nenber in good
standi ng of The Florida Bar. The departnent shall pronul gate
rul es of procedure to govern such arbitration hearings

i ncludi ng nedi ation incident thereto. The decision of an

arbitrator shall be final; however, such a decision shall not
be deened final agency action. Nothing in this provision shal
be construed to forecl ose parties fromproceeding in a trial
de novo unless the parties have agreed that the arbitration is

binding. |If such judicial proceedings are initiated, the fina
decision of the arbitrator shall be admi ssible in evidence in
the trial de novo.

(a) Prior to the institution of court litigation, a

party the—parties to a dispute shall petition the division for
nonbi nding arbitration. The petition nust be acconpani ed by a

filing fee in the amobunt of $50. Filing fees collected under

this section nmust be used to defray the expenses of the

alternative dispute resol ution program
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(b) The petition nust recite, and have attached

t hereto, supporting proof that the petitioner gave the

respondents:

1. Advance witten notice of the specific nature of

t he di spute.

2. A demand for relief, and a reasonabl e opportunity

to conply or to provide the relief.

3. Notice of the intention to file an arbitration

petition or other legal action in the absence of a resol ution

of the dispute. Failure to include the allegations or proof

of conpliance with these prerequisites requires disnissal of

the petition wi thout prejudice.

(c) Upon receipt, the petition shall be pronptly

reviewed by the division to deternine the existence of a

di spute and conpliance with the requirenents of paragraphs (a)

and (b). |If energency relief is required and is not avail abl e

through arbitration, a notion to stay the arbitration may be

filed. The notion nust be acconpanied by a verified petition

alleging facts that, if proven, would support entry of a

tenporary injunction, and if an appropriate notion and

supporting papers are filed, the division may abate the

arbitration pending a court hearing and di sposition of a

notion for tenporary injunction.

(d) Upon deternination by the division that a dispute

exists and that the petition substantially neets the

requi renments of paragraphs (a) and (b) and any ot her

applicable rules, a copy of the petition shall forthwith be

served by the division upon all respondents.

(e) Either before or after the filing of the

respondent's answer to the petition, any party may request

that the arbitrator refer the case to nedi ation under this
6
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section and any rul es adopted by the division. Upon receipt

of a request for nediation, the division shall pronptly

contact the parties to determine if there is agreenent that

nedi ati on woul d be appropriate. |If all parties agree, the

di spute shall be referred to nediation. Notw thstanding a

| ack of an agreenent by all parties, the arbitrator nay refer

a dispute to nediation at any tine.

(f) Upon referral of a case to nediation, the parties

shal|l select a mutually acceptable nediator. To assist in the

selection, the arbitrator shall provide the parties with a

list of both volunteer and paid nediators that have been

certified by the division under s. 718.501. |If the parties

are unable to agree on a nediator within the tine all owed by

the arbitrator, the arbitrator shall appoint a nediator from

the list of certified nediators. If a case is referred to

nedi ation, the parties shall attend a nedi ati on conference, as

schedul ed by the parties and the nediator. |f any party fails

to attend a duly noticed nediati on conference, w thout the

perm ssion or approval of the arbitrator or nediator, the

arbitrator shall inpose sanctions against the party, including

the striking of any pleadings filed, the entry of an order of

dismssal or default if appropriate, and the award of costs

and attorney's fees incurred by the other parties. Unless

ot herwi se agreed to by the parties or as provided by order of

the arbitrator, a party is deened to have appeared at a

nedi ati on conference by the physical presence of the party or

its representative having full authority to settle without

further consultation. The parties shall share equally the

expense of nediation, unless they agree otherw se.

(g) The purpose of nediation as provided for by this

section is to present the parties with an opportunity to
7
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resolve the underlying dispute in good faith, and with a

m ni nrum expenditure of tine and resources. Mediation

proceedi ngs shall generally be conducted in accordance with

the Florida Rules of Gvil Procedure, and these proceedings

are privileged and confidential to the sane extent as

court-ordered nediation. Persons who are not parties to the

di spute are not allowed to attend the nediati on conference

wi thout the consent of all parties. |f the nediator declares

an i npasse after a nedi ation conference has been held, the

arbitration proceeding term nates, unless all parties agree in

witing to continue the arbitration proceeding in which case

the arbitrator's decision shall be binding upon the parties;

in the arbitration proceeding, the arbitrator shall not

consi der any evidence relating to the unsuccessful nediation

except in a proceeding to i npose sanctions for failure to

appear at the nediation conference. |If the parties do not

agree to continue arbitration, the arbitrator shall enter an

order of dismissal, and either party nmay institute a suit in a

court of conpetent jurisdiction. The parties may seek to

recover any costs and attorney's fees incurred in connection

with arbitration and nedi ati on proceedi ngs under this section

as part of the costs and fees that nmay be recovered by the

prevailing party in any subsequent litigation

(h) Arbitration shall be conducted according to rules
promul gated by the division. The filing of a petition for
arbitration shall toll the applicable statute of limtations.

(i) by At the request of any party to the arbitration
such arbitrator shall issue subpoenas for the attendance of
Wi t nesses and the production of books, records, docunents, and
ot her evidence and any party on whose behal f a subpoena is
i ssued may apply to the court for orders conpelling such

8
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attendance and production. Subpoenas shall be served and shal
be enforceable in the manner provided by the Florida Rules of
Civil Procedure. Discovery may, in the discretion of the
arbitrator, be pernitted in the manner provided by the Florida
Rul es of Civil Procedure. Rules pronul gated by the division

nmay aut hori ze any reasonabl e sancti ons except contenpt for a

violation of the arbitration procedural rules of the division

or for the failure of a party to conply with a reasonabl e

nonfinal order issued by an arbitrator which is not under

judicial review

(j)te)y The arbitration decision shall be presented to
the parties in witing. An arbitration decision is shaH—be
final in those disputes in which the parties have agreed to be

bound. An arbitration decision is also final if a conplaint

for atrial de novo is not filed in a court of conpetent
jurisdiction in which the condoniniumis |located within 30
days. The right to file for a trial de novo entitles the
parties to file a conplaint in the appropriate trial court for
a judicial resolution of the dispute. The prevailing party in
an arbitration proceedi ng shall way be awarded the costs of

the arbitration and;reasonable attorney's fees—or—both-in
an anmount determi ned by ta—the—diseretion—of the arbitrator
Such an award shall include the costs and reasonabl e

attorney's fees incurred in the arbitration proceeding as well

as the costs and reasonable attorney's fees incurred in

preparing for and attendi ng any schedul ed nedi ati on

(k) ey The party who files a conplaint for a trial de
novo shall be assessed the other party's arbitration costs,
court costs, and ot her reasonable costs, including attorney's
fees, investigation expenses, and expenses for expert or other
testinony or evidence incurred after the arbitration hearing

9
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1|if the judgnent upon the trial de novo is not nore favorable
2| than the arbitration decision. If the judgnent is nore

3| favorable, the party who filed a conplaint for trial de novo
4 | shall be awarded reasonable court costs and attorney's fees.

5 (l)fe)y Any party to an arbitration proceedi ng nay

6 | enforce an arbitration award by filing a petition in a court

7 | of conpetent jurisdiction in which the condominiumis | ocated.
8| A petition may not be granted unless the tine for appeal by

9| the filing of a conplaint for trial de novo has expired. If a
10| conplaint for a trial de novo has been filed, a petition may
11| not be granted with respect to an arbitration award that has
12 | been stayed. If the petition is granted, the petitioner nay
13 | recover reasonable attorney's fees and costs incurred in

14 | enforcing the arbitration award. A nediation settlenent nay
15| al so be enforced through the county or circuit court, as

16 | applicable, and any costs and fees incurred in the enforcenent
17 | of a settlenent agreenent reached at nediation nmust be awarded
18| to the prevailing party in any enforcenent action

19 Section 3. Paragraphs (d) and (m of subsection (1) of
20 | section 718.501, Florida Statutes, 1996 Suppl enent, are

21 | anended to read

22 718.501 Powers and duties of Division of Florida Land
23 | Sal es, Condoni ni uns, and Mbbil e Hones. --

24 (1) The Division of Florida Land Sal es, Condoni ni uns,
25| and Mobil e Honmes of the Department of Business and

26 | Prof essional Regulation, referred to as the "division" in this
27 | part, in addition to other powers and duties prescribed by

28 | chapter 498, has the power to enforce and ensure conpliance
29 | with the provisions of this chapter and rul es pronul gated

30 | pursuant hereto relating to the devel opnent, construction

31| sale, |ease, ownership, operation, and nanagenent of
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residential condominiumunits. In perfornming its duties, the
di vi sion has the foll owi ng powers and duti es:

(d) Notwithstandi ng any renedi es available to unit
owners and associ ations, if the division has reasonabl e cause
to believe that a violation of any provision of this chapter
or rule promul gated pursuant hereto has occurred, the division
may institute enforcenent proceedings in its own nane agai nst
any devel oper, association, officer, or nenber of the board of
adm nistration, or its assignees or agents, as follows:

1. The division may pernmt a person whose conduct or
actions may be under investigation to waive formal proceedings
and enter into a consent proceedi ng whereby orders, rules, or
letters of censure or warning, whether formal or infornal, nmay
be entered agai nst the person

2. The division may issue an order requiring the
devel oper, association, officer, or nenber of the board of
adm nistration, or its assignees or agents, to cease and
desist fromthe unlawful practice and take such affirmative
action as in the judgnent of the division will carry out the
pur poses of this chapter. Such affirnmative action nmay include,
but is not linmted to, an order requiring a devel oper to pay
noneys deternmined to be owed to a condom ni um associ ation

3. The division may bring an action in circuit court
on behalf of a class of unit owners, |essees, or purchasers
for declaratory relief, injunctive relief, or restitution.

4. The division may inpose a civil penalty against a
devel oper or association, or its assignee or agent, for any
violation of this chapter or a rule pronul gated pursuant
hereto. The division nmay inpose a civil penalty individually
agai nst any officer or board nenber who willfully and
knowi ngly violates a provision of this chapter, a rule adopted

11
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1| pursuant hereto, or a final order of the division. The term

2| "willfully and know ngly" neans that the division inforned the
3| officer or board nmenber that his action or intended action

4| violates this chapter, a rule adopted under this chapter, or a
5| final order of the division and that the officer or board

6 | menber refused to conply with the requirenents of this

7 | chapter, a rule adopted under this chapter, or a final order

8| of the division. The division, prior to initiating formal

9 | agency action under chapter 120, shall afford the officer or
10 | board nenber an opportunity to voluntarily conply with this

11 | chapter, a rule adopted under this chapter, or a final order
12 | of the division. An officer or board nenber who conplies

13| within 10 days is not subject to a civil penalty. A penalty

14 | may be inposed on the basis of each day of continuing

15| violation, but in no event shall the penalty for any offense
16 | exceed $5,000. Not later than January 1, 1998, the division
17 | shall adopt, by rule, penalty guidelines applicable to

18 | possible violations, or categories of violations, of this

19 | chapter or rules pronmul gated by the division. The guidelines
20 | shall specify a neaningful range of civil penalties for each
21| such violation of the statute and rules, and shall be based
22 | upon the harm caused by the violation, the repetition of the
23| violation, and upon such other factors deened rel evant by the
24 | division whether or not related to the foregoing. For
25 | exanpl e, the division may consider whether the violations were
26 | coomitted by a devel oper or owner-controlled association, the
27 | size of the association, and other factors whether or not
28 | related to the foregoing. The guidelines shall designate the
29 | possible mtigating or aggravating circunstances that nay
30| justify a departure fromthe range of penalties provided by
31| the rules. It is the legislative intent that minor violations
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be distinguished fromthose which endanger the health, safety,

or welfare of the condom niumresidents or other persons, and

that such guidelines provide reasonabl e and neani ngful notice

to the public of likely penalties that nmay be inposed for

proscri bed conduct. The provisions of this subsection are not

i ntended and shall not be construed to limt the ability of

the division to informally dispose of adm nistrative actions

or conplaints by stipulation, agreed settl enent, or consent

order. Al ampbunts collected shall be deposited with the
Treasurer to the credit of the Division of Florida Land Sal es,
Condom ni uns, and Mdbile Honmes Trust Fund. If a devel oper
fails to pay the civil penalty, the division shall thereupon

i ssue an order directing that such devel oper cease and desi st
fromfurther operation until such tine as the civil penalty is
paid or nay pursue enforcenment of the penalty in a court of
conpetent jurisdiction. If an association fails to pay the
civil penalty, the division shall thereupon pursue enforcenent
in a court of conpetent jurisdiction, and the order inposing
the civil penalty or the cease and desist order will not
becone effective until 20 days after the date of such order
Any action conmrenced by the division shall be brought in the
county in which the division has its executive offices or in
the county where the violation occurred.

(m The division shall develop a programto certify
bot h reertit vol unteer and paid nediators to provide vetuntary
nedi ati on of condom ni um di sput es wthotut—conpensation—ofr
reirburserent. The division shall provide, upon request, a
list of such nediators to any association, unit owner, or

other participant in arbitration proceedi ngs under s. 718.1255

requesting a copy of the list. The division shall include on
the list of volunteer nediators only the nanmes of persons who
13
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have received at |east 20 hours of training in nediation
t echni ques or who have nediated at |east 20 disputes. In
order to becone initially certified by the division, paid

nedi ators nust be certified by the Florida Suprene Court to

nedi ate court cases in either county or circuit courts.

However, the division may adopt, by rul enmaki ng, additiona

factors for the certification of paid nediators which factors

shall be related to experience, education, or background. Any

person initially certified as a paid nediator by the division

nmust, in order to continue to be certified, conply with the

factors or requirenents inposed by rules to be adopted by the

di vi si on.

Section 4. Subsection (4) of section 718.616, Florida
Statutes, 1996 Supplenent, is anmended to read:

718.616 Disclosure of condition of building and
estimated replacenment costs and notification of
nmuni ci palities.--

(4) If the proposed condomniumis situated within a
nmuni ci pality, the disclosure shall include a letter fromthe
nmuni ci pal ity acknow edgi ng that the nunicipality has been
notified of the proposed creation of a residential condom nium
by conversion of existing, previously occupied inprovenents
and acknow edges conpliance with applicable zoning

requi rements as deternined by the nmunicipality.

Section 5. Upon this section becoming a law, there is

hereby appropriated $173,647.00 fromthe Division of Florida

Land Sal es, Condom ni uns, and Mobile Hones Trust Fund to the

Departnent of Busi ness and Professional Regul ation, Division

of Florida Land Sal es, Condoni ni uns, and Mbbil e Honmes and

three positions for the purposes of inplenenting the

provisions of this act.
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1 Section 6. Except as otherw se provided herein, this
2| act shall take effect October 1, 1997.
3
4 kkkkkhkkhkkhkkhkkhkhkhkhkhkhkkhkhkhkhkkhkkhkikhkhkkhkkhkikhkkikkhkkhkikkhkkikkkk*k
5 HOUSE SUMVARY
6
. Fevises provisions of law with respect to Condoni ni uns
o:
1. Revise procedures with respect to witten
8 conpl aints by unit owners.
2. Redefine the term"djspute.” ] ]
9 3. Include nediations within the dispute resol ution
process. _ _ _ _
10 4, Revi se process relatlnﬂ to arbitration, .
5. Provide rulemaking authority for the D vision of
11 Fl ori da Land Sal es, Condomnmini ums, and Mbile Hones of the
Departnent of Business and Professional Regulation with
12 respect to described penalties.. ] ]
13 6. Provide for the certification of nediators.
(See bill for details.)
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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