Fl ori da Senate - 1998 SB 2188

By Senator Silver

38-1008- 98

1 A bill to be entitled

2 An act relating to regul ati on of professions;
3 transferring, renunbering, and anendi ng ss.

4 501. 057, 501.0571, 501.0573, 501. 0575,

5 501. 0577, 501.0581, F.S.; transferring the

6 Fl orida Comrercial Wi ght-Loss Practices Act

7 fromch. 501, F.S., relating to consuner

8 protection, to ch. 468, F.S., relating to

9 prof essi ons and occupations; redefining the

10 activity that constitutes a weight-I|oss

11 progranm revising notice requirenments;

12 transferring authority fromthe Departnent of
13 Agriculture and Consuner Services to the

14 Departnent of Health; creating s. 468. 826

15 F.S.; describing what constitutes an unl awf ul
16 practice; creating s. 468.828, F.S.; requiring
17 wei ght -1 oss providers to obtain permts;

18 prescribing procedures for applying for

19 permts; providing for fees; creating s.
20 468.829, F. S.; requiring display of pernits;
21 creating s. 468.519, F.S.; describing the
22 of fense of sexual nisconduct in the practice of
23 dietetics and nutrition; anending s. 455.604,
24 F.S.; requiring instruction in HV and A DS for
25 persons |icensed as dietitians and
26 nutritionists; repealing s. 468.505(1) (k),
27 F.S., relating to exenption of certain persons
28 fromdietitian/nutritionist |icensure;
29 provi di ng penalties; providing an effective
30 dat e.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 501.057, Florida Statutes, is
transferred, renunbered as section 468.821, Florida Statutes,
and anended to read:

468. 821 564-65% Commercial Wight-Loss Practices Act;
short title.--Sections 468. 821-468. 829 564+—657+~564+0658% nmay be
cited as the "Florida Commercial Wight-Loss Practices Act."

Section 2. Section 501.0571, Florida Statutes, is
transferred, renunbered as section 468.822, Florida Statutes,

and anended to read:

468. 822 564657+ Commercial Wi ght-Loss Practices Act;
definitions.--As used in ss. 468.821-468.827, the term
5604-657+561058%:

(1) "Exami nation" neans any type of nedical

psychol ogical, or nutritional review of a consumner
(2) "Departnent" neans the Departnent of Health.

(3) 2y "Suppl erent” neans any type of vitanin
m neral, or other dietary additive which is recommended to be
taken by a weight-loss provider.

(4) 3> "Weight-loss |location" neans any place where a
wei ght -1 oss programis provided by a weight-loss provider.

(5) 4 "Weight-loss progrant neans a general program

of instruction with food, supplenents, food products, or a

f ood pl an desi gned for one or nore healthy popul ati on groups

in order to achieve or maintain a healthy weight. A

wei ght-1oss programis not based on an individual nutrition

ndi viduali zed to provide nutrition care

assessnent _and i s not

services to manage, treat, or rehabilitate a nedica

condition, illness, or injury for a specific person or _group
2
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(6) 5 "Weight-loss provider" nmeans any person engaged
in the business of offering services to consuners to assi st
themin |osing weight and nmaking oral or witten statenents,
vi sual descriptions, advertisenents, or other representations
that have the capacity, tendency, or effect of |eading
consuners to believe that participation in a weight-1oss
programw ||l result in weight |oss.

Section 3. Section 501.0573, Florida Statutes, is
transferred, renunbered as section 468.823, Florida Statutes,
and anended to read:

468. 823 56406573 Wi ght-1o0ss provider
requi renents. --Each wei ght-1oss provider shall

(1) Provide to a consuner a witten itenized statenent
of the fixed or estinmated cost of the weight-loss programthat
is being recommended, including all additional products,
servi ces, supplenents, exam nations, or |aboratory tests the
consuner may have to purchase fromthe weight-1oss provider as
part of such program

(2) Disclose the actual or estimated duration of the
reconmended wei ght -1 oss program

(3) Provide a copy of the educational and professiona
experience of the weight-1oss provider's staff uper—reguest.

(4) Provide the nanme, address, and qualifications of
t he person who has revi ewed and approved the wei ght-1oss
program according to s. 468.505(1)(j).

(5) Produce and distribute to all consuners who
i nqui re about their weight-loss programa pal msized card with
t he Weight-Loss Consuner Bill of Rights printed on it.

(6) Conspicuously post the Wi ght-Loss Consuner Bil
of Rights at the front registration desk or area in each
wei ght -1 oss | ocation and require every agent, representative,

3
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franchi see, or independent contractor to post such a bill of
rights in a pronminent place in every roomin which a
presentation or sale of a weight-loss programis made or in
which a product or treatnent is offered for sale.

Section 4. Section 501.0575, Florida Statutes, is
transferred, renunbered as section 468. 824, Florida Statutes,
and anended to read:

468. 824 56146575 Wi ght-Loss Consuner Bill of
Ri ghts. --

(1) The Weight-Loss Consurer Bill of Rights shall
consi st of the follow ng provisions:

(A) WARNING RAPID WEI GHT LOSS MAY CAUSE SERI QUS
HEALTH PROBLEMS. RAPID VEI GHT LOSS |'S WEI GHT LOSS OF MORE
THAN 1 1/2 POUNDS TO 2 POUNDS PER WEEK OR VEI GHT LOSS OF MORE
THAN 1 PERCENT OF BODY WEI GHT PER WEEK AFTER THE SECOND WEEK
OF PARTI CI PATION I N A VEEI GHT- LOSS PROGRAM

(B) CONSULT YOUR PERSONAL PHYSI Cl AN BEFORE STARTI NG
ANY VI GHT- LOSS PROGRAM

(©) ONLY PERMANENT LI FESTYLE CHANGES, SUCH AS MAKI NG
HEALTHFUL FOOD CHO CES AND | NCREASI NG PHYSI CAL ACTI VI TY,
PROMOTE LONG TERM VEI GHT LGCSS.

(D) QUALIFI CATIONS OF THI S PROVI DER SHALL BE PROVI DED
TO YOU BY THE PROVI DER PRI OR TO YOUR STARTI NG THE PROGRAM ARE
AVAH-ABEE—UPON-REQUEST.

(E) YOQU HAVE A RIGHT TO

1. ASK QUESTI ONS ABOUT THE POTENTI AL HEALTH RI SKS OF
THI'S PROGRAM AND | TS NUTRI TI ONAL CONTENT, PSYCHOLOGQ CAL
SUPPORT, AND EDUCATI ONAL COVPONENTS.

2. RECEI VE AN | TEM ZED STATEMENT OF THE ACTUAL OR
ESTI MATED PRI CE OF THE WEI GHT- LOSS PROGRAM | NCLUDI NG EXTRA

4

CODI NG Wor ds st++eken are del etions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N D WNPRER O

Fl ori

i da Senate - 1998 SB 2188
38-1008-98

PRODUCTS, SERVI CES, SUPPLEMENTS, EXAM NATI ONS, AND LABORATORY
TESTS.

3. KNOW THE ACTUAL OR ESTI MATED DURATI ON OF THE
PROGRAM

4. KNOW THE NAME, ADDRESS, AND QUALI FI CATI ONS OF THE
LI CENSED DI ETI TI AN OR NUTRI TI ONI ST WHO HAS REVI EWVED AND
APPROVED THE WEI GHT- LOSS PROGRAM PURSUANT ACCORBHNG TO s
468.505(1)(j), FLORI DA STATUTES

(2) The copies of the Wi ght-Loss Consuner Bill of

Rights to be posted according to s. 468. 823(6) s—564+—90573(6)
shall be printed in at |east 24-point bol dfaced type on one

side of a sign. The palmsized copies to be distributed
according to s. 501.0573(5) shall be in boldfaced type and

| egi ble. Each weight-loss provider shall be responsible for
produci ng and printing appropriate copies of the Wight-Loss
Consuner Bill of Rights.

Section 5. Section 501.0577, Florida Statutes, is
transferred, renunbered as section 468. 825, Florida Statutes,
and anended to read:

468. 825 564657+ Commercial Wi ght-Loss Practices Act;
exenptions. --The provisions of this act do not apply to
persons |icensed under chapter 458, chapter 459, chapter 460,
chapter 461, chapter 462, chapter 463, chapter 465, chapter

468, or chapter 486 who may give wei ght-1o0ss advice or provide
any wei ght-1oss service which is incidental to the perfornmance
of their profession and which is not the primary activity of
the person's practi ce.

Section 6. Section 468.826, Florida Statutes, is
created to read

468. 826 Commercial Wight-Loss Practice Act: unl awf ul
practices.--1t is unlawful and an unfair and deceptive trade
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practice under part Il of chapter 501 to fail to conply with
the provisions of ss. 468.821-468. 829.

Section 7. Section 501.0581, Florida Statutes, is
transferred, renunbered as section 468.827, Florida Statutes,

and anended to read:

468. 827 564658+ Commercial Wi ght-Loss Practices Act;
civil renedies.--

(1) The departnent ef—Agreutture—ant—Consufer
Serviees may bring a civil action in circuit court for
tenporary or permanent injunctive relief to enforce the
provisions of this act and nay seek other appropriate civil
relief, including a civil penalty not to exceed $5,000 for
each violation, for restitution and damages for injured
custoners, court costs, and reasonable attorney's fees.

(2) The departnment ef—Agreutture—ant—Consurer
Servi€es nay termnate any investigation or action upon
agreenent by the offender to pay a stipulated civil penalty,
nmake restitution or pay damages to custoners, or satisfy any
other relief authorized herein and requested by the
depart nent.

(3) Renedies provided in this section shall be in
addition to any other renedi es provided by | aw

Section 8. Section 468.828, Florida Statutes, is
created to read

468.828 Weight-1o0ss provider permt.--

(1) A weight-loss provider nmay not operate in this

state until such person has applied for and received fromthe

departnent a weight-1oss provider pernit. The departnent shal

prescribe an application formto be used by all persons

applving to obtain a weight-1oss provider pernit. The
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departnent shall issue a weight-loss provider pernmt for each

appl i cant who:

(a) Has conpleted the application formand remtted a

nonr ef undabl e application fee set by the departnent in an

anpbunt not to exceed $300.

(b) Has identified the weight-loss provider by nane.

street and mmiling addresses, and tel ephone nunber and, in the

case of a partnership, corporation, association, or entity,

has identified a reqgi stered agent or other person to receive

service of papers or other docunents or perform other duties

as specified by the departnent.

(c) Has identified the |licensed or reqgistered

dietitian/nutritionist who approved the wei ght-10ss program

pursuant to subsection (3) by nane. street and mmiling

addr esses, and t el ephone nunber.

(2)(a) A weight-loss provider pernit is not

transferable to another wei ght-loss provider by any neans,

including, but not limted to, any sale of a corporation

part nershi p, sole proprietorship, or other business entity.

(b) A weight-|oss provider shall notify the departnent

within 30 days after a change in ownership of the busi ness and

at the sane tine return the permt to the departnent for

cancel | ati on. Upon a change in ownership of a weight-|oss

provi der's business, the new owner shall file an application

for a new permt and shall pay the prescribed permt fee.

(3) Any weight-1oss programoffered by a wei ght-1| oss

provi der shall be revi ewed and approved by:

(a) Adietitian/nutritionist licensed in this state;

(b) A reqgistered dietitian: or

(c) Adietitian/nutritionist |icensed in another

state, provided the requirenents for licensure in that state
7
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are substantially equivalent to or nore stringent than those

existing in this state.

A wei ght-1o0ss program may not be changed wi thout consultation

and approval by one of the individuals listed in this

subsecti on.
(4) The person sel ected pursuant to subsection (3)

shall review the provider's weight-1o0ss programin order to

deterni ne conpliance with the | aw and rul es and adherence to

the mni mum safety standards for wei ght-1oss prograns and

shall consider the foll owi hg points:

(a) Appropriateness of the screeni ng process;

(b) Appropriateness of the weight-1oss food pl an

suppl enents, food, or food products for the progranis clients:;

(c) Assurance of nutritional adequacy;

(d)  Appropriateness of materials, which include, but

are not limted to, witten nutrition educati on handouts,

recorded education materials, | esson or instructional plans,

f ood plans, and screeni ng tools;

(e) Appropriateness of rate of weight change pronoted:

and
(f) Provision and appropriateness of any nmi nt enance

or followip program

(5) Each weight-1oss provider shall conply with al

requirements of the Florida Drug and Cosnetic Act. part | of

chapter 499:; the Florida Commercial Wight-Loss Practices Act,
ss. 468.821-468.829; and the Deceptive and Unfair Trade
Practices Act, part Il of chapter 501

(6) Violation of subsection (5)., in addition to other

renedi es provided by law, shall result in suspension of the

wei ght-1oss provider's permt. Reinstatenent shall require
8
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denonstration of full conpliance with the applicable | aws and

paynent of a new pernit fee.
(7) Nothing in ss. 468.821-468.829 may be construed to
nean that a practitioner |licensed under chapter 458, chapter

459, or part X of chapter 468 is required to secure a

wei ght -1 oss provider permt under ss. 468.821-468. 829.

(8) The departnent shall by rule set a biennial

weight-loss permit renewal fee in an anpunt not to exceed

$300. The weight-1oss program or prograns being offered to the

public shall be reviewed and approved by one of the

individuals listed in subsection (3). Each applicant shal

subnit to the departnment with his or her biennial renewal fee

t he nane, address., and phone nunber of the person who revi ewed

and approved the wei ght-1o0oss program

(9) Any weight-1oss provider in business in this state
on Cctober 1, 1998, shall be held harml ess for any claimthat
such provider has not obtained a weight-loss provider permt

as required herein until October 1, 1999.

Section 9. Section 468.829, Florida Statutes, is
created to read

468.829 Pernit to be displayed.--Each weight-Ioss
provider to whoma weight-1oss pernit is issued shall keep

such pernmit conspicuously displayed in his office, place of

busi ness, or place of enploynent and, when required, shal

exhi bit such pernit to any nenber or authorized representative

of the departnent.
Section 10. Section 468.519, Florida Statutes, is
created to read

468.519 Sexual m sconduct in the practice of dietetics

and nutrition.--The dietitian/nutritionist and nutrition

counsel or-client relationship is founded on nmutual trust.
9
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Sexual m sconduct in the practice of dietetics and nutrition

counsel i ng" neans violation of the dietitian/nutritionist and

nutrition counselor-client relationship through which the

dietitian/nutritionist or nutrition counsel or uses that

relationship to induce or attenpt to induce the patient to

engage, or to engage or attenpt to engage the patient, in

sexual activity outside the scope of practice or the scope of

generally accepted exanination or treatnment of the patient.

Sexual m sconduct in the practice of dietetics and nutrition

is prohibited.
Section 11. Subsection (1) of section 455.604, Florida
Statutes, is anended to read:

455. 604 Requirenent for instruction for certain
| i censees on hunman i mmunodeficiency virus and acquired inmune
defici ency syndrone. - -

(1) The appropriate board shall require each person
licensed or certified under chapter 457; chapter 458; chapter
459; chapter 460; chapter 461; chapter 463; chapter 464;
chapter 465; chapter 466; part Il, part IIl, e part V. or
part X of chapter 468; or chapter 486 to conplete a continuing
educati onal course, approved by the board, on hunan
i mrunodeficiency virus and acquired inmune deficiency syndrone
as part of biennial relicensure or recertification. The course
shall consist of education on the npdes of transm ssion
i nfection control procedures, clinical nanagenent, and
prevention of human i munodeficiency virus and acquired i mMmune
deficiency syndrome. Such course shall include information on
current Florida | aw on acquired i nmune deficiency syndrone and
its inmpact on testing, confidentiality of test results, and
treat nent of patients.
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Section 12. Paragraph (k) of subsection (1) of section

468. 505, Florida Statutes, is repeal ed.

Section 13. This act shall take effect COctober 1,

1998.
EE IR I b S b b I S S b b I S b b S I b S b
SENATE SUVMMARY

Transfers regul ation of comrercial weight-loss prograns
fromch. 501, F.S., relating to consunér protection, to
ch. 468, F.S. relatln? to professions and occupati ons

and fromthe Departnment of Agriculture and Consuner
Services to the Departnent of Health. Redefines the term
"wei ght-1oss program"” Requires prograns to obtain a
ermt. Describés conduct that constitutes sexual

m sconduct _in the practice of dietetics and nutrition.
Requires dietitians and nutritionists to conplete courses
in Hurman | nmunodeficiency Virus and Acquired | nmune

Deficiency Syndrone, _Repeals the exenption from
|icensure’as’ a dietitian or nutritionist for certain
hospi tal enpl oyees.
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