Fl ori da House of Representatives - 1997 HB 263
By Representative Mirse (by request)

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anending s. 440.13, F.S., relating to the

4 provi sion of nedical services and supplies

5 under the Workers' Conpensation Law, revising

6 definitions; deleting certain limtations on

7 chiropractic treatnent; deleting requirenents

8 that a health care provider that renders

9 servi ces under the Wrkers' Conpensation Law be
10 certified by the Division of Wrkers

11 Conpensation of the Departnent of Labor and

12 Enpl oynent Security; deleting linmtations on

13 the authority of a health care provider to

14 refer an enpl oyee to another health care

15 provider; deleting certain lintations on

16 rei mbursenent for specialty services; deleting
17 a requirenent for a copaynent for nedica

18 services; anending s. 440.15, F.S.; increasing
19 the period during which an enployee is eligible
20 for tenporary disability benefits; revising the
21 criteria used to establish the schedul e of
22 i mpai rnent benefits; increasing the rate of
23 payrment for inpairnent benefits; deleting an
24 exenption for certain enployers with respect to
25 an obligation that the enployer rehire an
26 enpl oyee; anendi ng ss. 440.191 and 440. 192,
27 F.S.; providing that an enployee is entitled to
28 be represented by an attorney before a judge of
29 conpensation claims; providing that the carrier
30 is liable for attorney's fees and costs;
31 repealing s. 440.107(1) and (3), F.S., relating
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1 to stop-work orders issued by the division to

2 an enpl oyer; repealing s. 440.20(11), F.S.

3 relating to | unp-sum paynents in exchange for

4 an enployer's or carrier's release from

5 liability; repealing s. 440.25(4)(j), F.S.

6 relating to expedited resolution of clains that

7 are under a specified anount; providing an

8 ef fective date.

9

10| Be It Enacted by the Legislature of the State of Florida:

11

12 Section 1. Subsection (1), paragraph (a) of subsection
13 ] (2), subsection (3), and paragraph (c) of subsection (14) of
14 | section 440.13, Florida Statutes, 1996 Suppl enent, are anended
15| to read:

16 440.13 Medical services and supplies; penalty for

17 | violations; limtations.--

18 (1) DEFINITIONS.--As used in this section, the term
19 (a) "Alternate nedical care" nmeans a change in
20 | treatnent or health care provider.
21 (b) "Attendant care" neans care rendered by trained
22 | professional attendants which is beyond the scope of househol d
23| duties. Fam |y nenbers nmmy provi de nonprof essional attendant
24 | care, but may not be conpensated under this chapter for care
25| that falls within the scope of household duties and ot her
26 | services nornmally and gratuitously provided by fanm |y nenbers.
27 | "Fam |y nmenber" neans a spouse, father, nother, brother
28 | sister, child, grandchild, father-in-law, nother-in-Ilaw, aunt,
29 | or uncle.
30
31
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(c) "Carrier" neans, for purposes of this section
i nsurance carrier, self-insurance fund or individually
sel f-insured enpl oyer, or assessable nutual insurer

(d) "Catastrophic injury" neans an injury as defined
in s. 440.02.

e) (- "Conpensabl e" neans a determination by a

carrier or judge of conpensation clains that a condition
suffered by an enployee results froman injury arising out of
and in the course of enploynent.

(f) tg)y "Emergency services and care" neans services
and care as defined in s. 395.002(9).

(g)th)y "Health care facility" neans any hospita
| i censed under chapter 395 and any health care institution
I i censed under chapter 400.

(h) ) "Health care provider" neans a physician or any
recogni zed practitioner who provides skilled services pursuant
to a prescription or under the supervision or direction of a
physi ci an ant—who—has—been—certifietdby—the—diviston—as—a
heatth—ecare——provider. The term "health care provider" includes
a health care facility.

(i) ) "I ndependent nedical exam ner" neans a
physi ci an sel ected by eirther an enpl oyee er—a—car+ier to

3
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render one or nore independent nedical examinations in
connection with a dispute arising under this chapter

(j) &) "I ndependent nedi cal exam nation" means an
obj ective evaluation of the injured enployee's nedica
condition, including, but not limted to, inpairnment or work
status, perfornmed by a physician or an expert nedical advisor
at the request of a party, a judge of conpensation clains, or
the division to assist in the resolution of a dispute arising
under this chapter

(k) tH)> "I nstance of overutilization" means a specific
i nappropriate service or |level of service provided to an
i njured enpl oyee.

(1) M "Medically necessary” neans any nedi cal service
or nedical supply which is used to identify or treat an
illness or injury, is appropriate to the patient's diagnosis
and status of recovery, and is consistent with the |ocation of
service, the level of care provided, and applicable practice
paraneters. The service should be w dely accepted anpong
practicing health care providers, based on scientific
criteria, and determined to be reasonably safe. The service
nmust not be of an experinental, investigative, or research
nat ure, except in those instances in which prior approval of
the Agency for Health Care Adm nistration has been obt ai ned.
The Agency for Health Care Administration shall adopt rules
providing for such approval on a case-bhy-case basis when the
service or supply is shown to have significant benefits to the
recovery and well -being of the patient.

(m Ay "Medicine" means a drug prescribed by a an
atthori+zed health care provider and includes only generic
drugs or single-source patented drugs for which there is no
generic equival ent, unless the authorized health care provider

4
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wites or states that the brand-nanme drug as defined in s.
465.025 is nedically necessary, or is a drug appearing on the
schedul e of drugs created pursuant to s. 465.025(6), or is
avail able at a cost lower than its generic equival ent.

(n)fe)y "Palliative care" neans noncurative mnedica
services that mtigate the conditions, effects, or pain of an
injury.

(0){p)y "Pattern or practice of overutilization" neans
repetition of instances of overutilization within a specific
nedi cal case or nultiple cases by a single health care
provi der.

(p) ta)y "Peer review' neans an evaluation by two or
nore physicians |icensed under the sane authority and with the
sane or simlar specialty as the physician under review, of
t he appropriateness, quality, and cost of health care and
health services provided to a patient, based on nedically
accept ed st andards.

(q) £ "Physician" or "doctor" means a nedi cal doctor
or doctor of osteopathy |icensed under chapter 458, a
physician |icensed under chapter 458, an osteopath |icensed
under chapter 459, a chiropractor licensed under chapter 460,
a podiatrist licensed under chapter 461, an optonetri st
| icensed under chapter 463, or a dentist |icensed under

chapt er 466;—each—of—whomnust—be—certifietd—bythediviston—as
a—heatth—ecare—provider.

(r) £s)y "Rei nbursenent dispute” neans any di sagreenent
between a health care provider or health care facility and
carrier concerning paynent for nedical treatnent.

(s)ft+)y "Uilization control"” neans a systematic
process of inplenenting neasures that assure overal
managenent and cost contai nnent of services delivered.

5
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1 (t)fu)y "Wilization review' means the eval uati on of

2 | the appropriateness of both the Ievel and the quality of

3| health care and health services provided to a patient,

4] including, but not limted to, evaluation of the

5| appropri ateness of treatnent, hospitalization, or office

6| visits based on nedically accepted standards. Such eval uation
7 | must be acconplished by neans of a systemthat identifies the
8| utilization of nedical services based on nedically accepted

9 | standards as established by nedical consultants with

10| qualifications sinmlar to those providing the care under

11| review, and that refers patterns and practices of

12 | overutilization to the division

13 (2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -
14 (a) Subject tothe limtations specified el sewhere in
15| this chapter, the enployer shall furnish to the enpl oyee such
16 | nedically necessary renedial treatnent, care, and attendance
17 | for such period as the nature of the injury or the process of
18 | recovery nmmy require, including nedicines, nedical supplies,
19 | durabl e nedi cal equi pnent, orthoses, prostheses, and other
20 | nedically necessary apparatus. Renedial treatnent, care, and
21 | attendance, includi ng work-hardeni ng prograns or
22 | pai n- managenent prograns accredited by the Conmi ssion on
23 | Accreditation of Rehabilitation Facilities or Joint Conm ssion
24 | on the Accreditation of Health O ganizations or
25 | pai n-managenent prograns affiliated with nedi cal schools,
26 | shall be considered as covered treatnent only when such care
27 | is given based on a referral by a physician as defined in this
28 | chapter. Each facility shall mmintain outcone data, including
29 | work status at discharges, total program charges, total nunber
30| of visits, and length of stay. The—departrent—shatt—utitize
31 | steh—data—antd—report—to—thePresident—of—the—Senate—andthe
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1 | regarding—the—eriteria—antprocedures—for—approval—of——courses
2 | antd—the—+H+Hngof—preot—of—conptetionby—thephysiecians—

3 (a)ftb)y A health care provider who renders energency

4| care nmust notify the carrier by the close of the third

5| business day after it has rendered such care. If the energency
6| care results in admi ssion of the enployee to a health care

7| facility, the health care provider nmust notify the carrier by
8 | tel ephone within 24 hours after initial treatnent. Enmergency

9| care is not conpensabl e under this chapter unless the injury
10| requiring energency care arose as a result of a work-related
11 | accident. Pursuant to chapter 395, all |icensed physicians and
12 | health care providers in this state shall be required to nmake
13 | their services available for energency treatnent of any

14 | enpl oyee eligible for workers' conpensation benefits. To

15| refuse to nake such treatnment available is cause for

16 | revocation of a license.

§
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3 | authorization—Such—procedures—shat—befor—aheatth——eare

4 o Lt o I " .

5 (b) t+)> By accepting paynment under this chapter for

6| treatnment rendered to an injured enployee, a health care

7 | provider consents to the jurisdiction of the division as set

8| forth in subsection (11) and to the submission of all records
9| and other information concerning such treatnment to the

10| division in connection with a reinbursenent dispute, audit, or
11| review as provided by this section. The health care provider
12 | nust further agree to conply with any decision of the division
13 | rendered under this section

14 (c) tg)y The enployee is not |iable for paynment for

15| nedical treatnment or services provided pursuant to this

16 | section except as otherwi se provided in this section
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(d) 5> Notwi t hstandi ng anything in this chapter to the
contrary, a sick or injured enpl oyee shall be entitled, at al
tines, to free, full, and absolute choice in the selection of
t he pharmacy or pharmaci st dispensing and filling
prescriptions for nedicines required under this chapter. It is
expressly forbidden for the division, an enployer, or a
carrier, or any agent or representative of the division, an
enpl oyer, or a carrier to select the pharnacy or pharnmaci st
which the sick or injured enpl oyee nust use; condition
coverage or payment on the basis of the pharmacy or pharnaci st
utilized; or to otherwise interfere in the selection by the

sick or injured enployee of a pharnmacy or pharnaci st.
(14) PAYMENT OF MEDI CAL FEES. - -

Section 2. Paragraph (a) of subsection (2), paragraph
(a) of subsection (3), paragraph (b) of subsection (4), and
subsection (6) of section 440.15, Florida Statutes, 1996
Suppl enent, are anended to read
10
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440.15 Conpensation for disability.--Conpensation for
disability shall be paid to the enpl oyee, subject to the
limts provided in s. 440.12(2), as foll ows:

(2) TEMPORARY TOTAL DI SABI LI TY. - -

(a) In case of disability total in character but
temporary in quality, 66 2/3 percent of the average weekly
wages shall be paid to the enpl oyee during the continuance
t hereof, not to exceed 182 164 weeks except as provided in
this subsection, s. 440.12(1), and s. 440.14(3). Once the
enpl oyee reaches the maxi num nunber of weeks all owed, or the
enpl oyee reaches the date of nmaxi mum nedi cal i nprovenent,
whi chever occurs earlier, tenporary disability benefits shal
cease and the injured worker's pernmanent inpairnent shall be
det er nmi ned.

(3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

(a) Inpairnment benefits.--

1. Once the enployee has reached the date of nmaxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
di vi sion, shall establish and use a uniform pernanent
i mpai rnent rating schedule. This schedul e nust be based on

nedically or scientifically denonstrable findings as well as
the systens and criteria set forth i n the—Areriecan—Medical

es: t he M nnesot a

Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the

11
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Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, Quides to the
Eval uati on of Pernmanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
division rule of a uniformdisability rating schedul e, the
M nnesota Departnment of Labor and Industry Disability Schedul e
shal | be used unless that schedul e does not address an injury.
In such case, the Guides to the Eval uati on of Per nanent
| npai rment by the Anerican Medical Association shall be used.
Det ermi nati on of permanent inpairnment under this schedul e nmust
be made by a physician |icensed under chapter 458, a doctor of
osteopathy licensed under chapters 458 and 459, a chiropractor
| i censed under chapter 460, a podiatrist |icensed under
chapter 461, an optonetrist |icensed under chapter 463, or a
dentist |licensed under chapter 466, as appropriate considering
the nature of the injury. No other persons are authorized to
render opinions regarding the existence of or the extent of
per manent i npairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incone benefits are paid weekly at
the rate of 66 2/3 50 percent of the enpl oyee's average weekly
sal ary tenporary—total—disabitity—benef++ not to exceed the
maxi nrum weekl y benefit under s. 440.12. An enpl oyee's
entitlenent to inpairnment incone benefits begins the day after
t he enpl oyee reaches maxi mum nedi cal i nprovenent or the

12
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expiration of tenporary benefits, whichever occurs earlier
and continues until the earlier of:

a. The expiration of a period conputed at 254 the—rate
of—3 weeks for—each—percentagepoirnt—of—inpatrent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnment rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
wor k because of the enployee's accident. |If the certification

and evaluation are perfornmed by a doctor other than the

enpl oyee's treating doctor, the certification and eval uation
nmust be subnmitted to the treating doctor, and the treating
doctor nust indicate agreenent or disagreenment with the
certification and eval uation, but the opinion of the second

doctor counts in the final decision of inpairnent. The

certifying doctor shall issue a witten report to the
di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal inprovenent has been reached, stating the
i mpai rnent rating, and providing any other information
required by the division. If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 182 162 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section

5. The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.

13
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1 (4) TEMPORARY PARTI AL DI SABI LI TY. - -

2 (b) Such benefits shall be paid during the continuance
3| of such disability, not to exceed a period of 182 164 weeks,

4| as provided by this subsection and subsection (2). Once the

5] injured enpl oyee reaches the maxi mum nunber of weeks,

6| tenporary disability benefits cease and the injured worker's

7 | permanent inpairment nust be deterni ned.

8 (6) OBLIGATION TO REH RE. --1f the enployer has not in
9| good faith nade available to the enployee, within a 35-nile

10 | ¥66-nite radi us of the enpl oyee's residence, work appropriate
11 ) to the enployee's physical linitations within 30 days after

12 | the carrier notifies the enployer of maxi mum nedica

13 | i mprovenent and the enpl oyee's physical limtations, the

14 | enpl oyer shall pay to the division for deposit into the

15 | Workers' Conpensation Administration Trust Fund a fine of $250
16 | for every $5,000 of the enployer's workers' conpensation

17 | premiumor payroll, not to exceed$10, 000$2,-060 per

18 | viol ation, dependi ng on business size and finances, as the

19 | division requires by rule. The enpl oyer is not subject to this
20 | subsection if the enployee is receiving pernanent total

21| disability benefits er—+f—the—enmptoyer—has—50—er—fewer

22 | enptoyees.

23 Section 3. Paragraph (d) of subsection (2) of section
24 | 440.191, Florida Statutes, is anended to read:

25 440. 191 Enpl oyee Assi stance and Onbudsman Office. --

26 (2)

27 (d) The Enpl oyee Assi stance and Orbudsman O fice nay
28 | assign an onmbudsnan to assist the enployee in resolving the

29 | dispute. If the dispute is not resolved within 30 days after
30 | the enpl oyee contacts the office, the onbudsnman shall, at the
31 | enpl oyee' s request, assist the enployee in drafting a petition

14
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1| for benefits and explain the procedures for filing petitions.
2| The enployee is entitled to be represented by an attorney and
3| the enployer or carrier is liable for attorney's fees and

4| costs. The Enpl oyee Assi stance and Onbudsman O fice may not

5| represent enpl oyees before the judges of conpensation clains.
6 | An—enployer—or—carrier—ray—not—pay—any—attorneys—fees—on

7| behalf—of—tt I : . I I . I
sl . PN e I I o I
9 | etsevhere—+n—this—echapter—

10 Section 4. Subsection (6) of section 440.192, Florida
11| Statutes, is anended to read:

12 440.192 Procedure for resolving benefit disputes.--
13 (6) |If the claimant is not represented by counsel, the
14 | O fice of the Judges of Conpensation Cainms nmay request the
15 | Enpl oyee Assi stance and Onbudsman Office to assist the

16 | claimant in filing a petition that neets the requirenents of
17 | this section. If the clainmant is represented by counsel, the
18 | enpl oyer or carrier nmust pay the attorney's fees.

19 Section 5. Subsections (1) and (3) of section 440. 107
20| Florida Statutes, are repeal ed

21 Section 6. Subsection (11) of section 440.20, Florida
22| Statutes, is repeal ed

23 Section 7. Paragraph (j) of subsection (4) of section
24 | 440.25, Florida Statutes, is repeal ed.

25 Section 8. This act shall take effect upon becoming a
26 | | aw.

27

28

29

30

31
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3
Anmends the Workers' Conpensation Law. Revises definitions

4 and requirenents relating to the provision of nedica
services and supplies. Deletes requirenent that health

5 care providers under the act be certified. Renobves
limtations on health care provider referrals. Del etes

6 [imtations on reinbursenment for specialty services and a
requi renment for a copaynent for nedical services,

7 Increases eligibility period for tenporary disability
benefits. Revises criteria for establishinhg inpairnent

8 benefits. Increases the rate of paynent fof inpairnent
benefits. Deletes an exenption for certain enployers

9 relating to an obligation to rehire an enpl oyee. Provides
for representation by an attorney before a_{udge of

10 conpensation clainms. Provides carrier |iabi |t¥ for
attorney's fees and costs. Repeals several statutes

11 relating to stop-work orders, |unmp-sum paynents, and

12 expedited resolution of clains under a specified anount.
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