Fl orida Senate - 1998 SB 304
By Senator Childers

1-87A-98

1 A bill to be entitled

2 An act relating to organ and tissue donation

3 amendi ng ss. 320.08047, 322.08, 381.6024, F.S.
4 aut hori zing the use of certain funds for

5 mai nt ai ni ng the organ and tissue donor

6 registry; revising annual assessments on

7 certain organ procurenent organizations, tissue
8 banks, and eye banks; anmending s. 732.911

9 F.S.; providing definitions; anmending ss.

10 732.912, 732.914, F.S.; clarifying who nay nake
11 an anatomical gift in the absence of a

12 decl arati on by a decedent; anending s. 732.913,
13 F.S.; specifying that entities as well as

14 persons nay becone donees of anatomnical gifts;
15 anmending s. 732.915, F.S.; repealing an annua
16 assessment on organ procurenent organizations,
17 ti ssue banks, and eye banks; anending s.

18 732.916, F.S.; revising procedures for anendi ng
19 or revoking an anatonical gift, anmending s.
20 732.9216, F.S.; adding a cross-reference;
21 anending s. 732.922, F.S.; providing a
22 l[imtation in civil or crimnal liability for
23 organ procurenent organi zations, eye banks,
24 ti ssue banks, hospitals, and hospita
25 adm nistrators or their designees; providing
26 additional duties for the hospita
27 adm ni strator or his designee and for organ
28 procurenent organi zations; providing
29 severability; providing effective dates.
30
31| Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Section 320.08047, Florida Statutes, is

2 | anended to read:

3 320. 08047 Voluntary contribution for organ and tissue
4 | donor education.--As a part of the collection process for

5] license taxes as specified in s. 320.08, individuals shall be
6| permitted to nmake a voluntary contribution of $1, which

7| contribution shall be deposited into the Florida Organ and

8 | Ti ssue Donor Education and Procurenent Trust Fund for organ

9] and tissue donor education and for maintaining the organ and
10| tissue donor registry.

11 Section 2. Paragraph (b) of subsection (7) of section
12| 322.08, Florida Statutes, is anended to read:

13 322.08 Application for license.--

14 (7) The application formfor a driver's |icense or

15| duplicate thereof shall include |anguage pernmitting the

16 | fol l owi ng

17 (b) A voluntary contribution of $1 per applicant,

18 | which contribution shall be deposited into the Florida O gan
19 | and Ti ssue Donor Education and Procurenent Trust Fund for
20 | organ and tissue donor education and for nmintaining the organ
21| and tissue donor registry.
22
23| A statenent providing an expl anati on of the purpose of the
24 | trust funds shall also be included.
25 Section 3. Subsection (2) and paragraph (b) of
26 | subsection (4) of section 381.6024, Florida Statutes, are
27 | anended to read:
28 381. 6024 Fees; Florida Organ and Ti ssue Donor
29 | Education and Procurenent Trust Fund. --
30 (2) The Agency for Health Care Adm nistration shal
31 | assess annual fees to be used, in the follow ng order of
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1| priority,for the certification programand the advisory

2 | board, mmintenance of the organ and tissue donor registry, and
3| the organ and tissue donor education programin the foll ow ng
4 | anpbunts, which may not exceed $35, 000 per organi zation

5 (a) Each general organ procurenent organization shal

6 | pay the greater of $1,000 or 0.5 percent of its total revenues
7 | produced from procurenent activity in this state by the

8| certificateholder during its npst recently conpleted fisca

9 | year or operational year

10 (b) Each bone and tissue procurenent agency or bone

11| and tissue bank shall pay the greater of $1,000 or 0.5 percent
12| of its total revenues from procurenent and processing activity
13]in this state by the certificateholder during its nost

14 | recently conpleted fiscal year or operational year

15 (c) Each eye bank shall pay the greater of $500 or 0.5
16 | percent of its total revenues produced from procurenent

17 | activity in this state by the certificateholder during its

18 | nost recently conpleted fiscal year or operational year

19 (4)

20 (b) Moneys deposited in the trust fund pursuant to

21| this section nust be used exclusively for the inplenentation
22 | admini stration, and operation of the certification program and
23| the advisory board, for maintaining the organ and ti ssue donor
24 | registry, and for organ and tissue donor education

25 Section 4. Effective July 1, 1999, subsection (2) of
26 | section 381.6024, Florida Statutes, as anended by this act, is
27 | anended to read:

28 381. 6024 Fees; Florida Organ and Ti ssue Donor

29 | Education and Procurenment Trust Fund. --

30 (2) The Agency for Health Care Adm nistration shal

31 | assess annual fees to be used, in the follow ng order of
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priority, for the certification program the advisory board,
mai nt enance of the organ and tissue donor registry, and the
organ and tissue donor education programin the foll ow ng
amounts, which may not exceed $35, 000 per organization

(a) Each general organ procurenent organization shal
pay the greater of $1,000 or 0.25 6-5 percent of its total
revenues produced from procurenent activity in this state by
the certificateholder during its nost recently conpl eted
fiscal year or operational year.

(b) Each bone and tissue procurenent agency or bone
and tissue bank shall pay the greater of $1,000 or 0.25 65
percent of its total revenues from procurenent and processing
activity in this state by the certificateholder during its
nost recently conpleted fiscal year or operational year

(c) Each eye bank shall pay the greater of $500 or
0.25 65 percent of its total revenues produced from
procurenent activity in this state by the certificatehol der
during its nost recently conpleted fiscal year or operationa
year.

Section 5. Section 732.911, Florida Statutes, is
amended to read:

732.911 Definitions.--As used in Fer—thepurpese—of
this part, the term

(1) "Bank" or "storage facility" neans a facility
| icensed, accredited, or approved under the |laws of any state
for storage of human bodies or parts thereof.

(2) "Death" neans the absence of life as determned,

in accordance with currently accepted nedi cal standards, by

the irreversible cessation of all respiration and circul atory

function, or as determined, in accordance with s. 382.009, by

4
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the irreversible cessation of the functions of the entire

brain, including the brain stem

(3) 2y "Donor" means an individual who nakes a gift of
all or part of his or her body.

(4)3) "Hospital" means a hospital |icensed,
accredited, or approved under the |laws of any state and
i ncludes a hospital operated by the United States Governnent
or a state, or a subdivision thereof, although not required to
be Iicensed under state | aws.

(5) t4)y "Physician" or "surgeon" neans a physician or
surgeon licensed to practice under chapter 458 or chapter 459
or simlar laws of any state. "Surgeon" includes dental or
oral surgeon.

Section 6. Section 732.912, Florida Statutes, is
amended to read:

732.912 Persons who may nake an anatomical gift.--

(1) Any person who nmay nake a will may give all or
part of his or her body for any purpose specified in s.
732.910, the gift to take effect upon death. An anatomnica
gift made by an adult donor and not revoked by the donor as
provided in s. 732.916 is irrevocabl e and does not require the
consent or concurrence of any person after the donor's death.

(2) |If the decedent has not executed an agreenent

concerning an anatomical gift, a nenber of one of the cl asses

of persons listed below,in the order of priority stated and

in the absence of actual notice of contrary indications by the
decedent or actual notice of opposition by a nenber of the
sane or a prior class, any-ef—thefoHowng—persoens nmay give
all or any part of the decedent's body for any purpose
specified in s. 732.910:
(a) The spouse of the decedent;
5
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(b) An adult son or daughter of the decedent;

(c) Either parent of the decedent;

(d) An adult brother or sister of the decedent;

(e) A grandparent of the decedent;

(f) A guardian of the person of the decedent at the
time of his or her death; or

(g) A representative ad litemwho shall be appointed
by a court of conpetent jurisdiction forthwith upon a petition
heard ex parte filed by any person, which representative ad
litemshall ascertain that no person of higher priority exists
who objects to the gift of all or any part of the decedent's
body and that no evidence exists of the decedent's having nade
a communi cati on expressing a desire that his or her body or
body parts not be donated upon deat h;

but no gift shall be nmade by the spouse if any adult son or
daughter objects, and provided that those of higher priority,
if they are reasonably avail able, have been contacted and nade
aware of the proposed gift, and further provided that a
reasonabl e search is made to show that there would have been
no objection on religious grounds by the decedent.

(3) |If the donee has actual notice of contrary
i ndi cations by the decedent or, in the case of a spouse naking

the gift, an objection of an adult son or daughter or actua

notice that a gift by a nmenber of a class is opposed by a
nmenber of the sane or a prior class, the donee shall not
accept the gift.

(4) The person authorized by subsection (2) may make
the gift after the decedent's death or imediately before the
decedent's death.

6
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1 (5) Agift of all or part of a body authorizes any

2 | exam nation necessary to assure nedical acceptability of the
3| gift for the purposes intended.

4 (6) Once the gift has been made,the rights of the

5 | donee ereated—by—the—gi-ft+ are paranount to the rights of

6 | others, except as provided by s. 732.917.

7 Section 7. Section 732.913, Florida Statutes, is

8 | anended to read:

9 732.913 Persons and entities that whe nay becone

10 | donees; purposes for which anatonical gifts nmay be nmde. --The
11 ]| followi ng persons or entities nmay becone donees of gifts of

12 | bodies or parts of themfor the purposes stated:

13 (1) Any hospital, surgeon, or physician for nedical or
14 | dental education or research, advancenent of nedical or dental
15| science, therapy, or transplantation.

16 (2) Any accredited nedical or dental school, coll ege,
17 | or university for education, research, advancenent of nedica
18 | or dental science, or therapy.

19 (3) Any bank or storage facility for nedical or dental
20 | educati on, research, advancenent of nedi cal or dental science,
21| therapy, or transplantation.

22 (4) Any individual specified by nane for therapy or
23 | transpl antati on needed by himor her

24

25 | However, the Legislature declares that the public policy of
26 | this state prohibits restrictions on the possible recipients
27 | of an anatomical gift on the basis of race, color, religion
28 | sex, national origin, age, physical handicap, health status,
29 | marital status, or econonmic status, and such restrictions are
30 | hereby declared void and unenforceabl e.

31
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Section 8. Subsection (5) of section 732.914, Florida
Statutes, is anended to read:

732.914 W©Manner of executing anatomcal gifts.--

(5) Any gift by a nenber of a class person designated
ins. 732.912(2) nust shatt be made by a docunent signed by
that person or made by that person's w tnessed tel ephonic

di scussi on, tel egraphic nessage, or other recorded nessage.

Section 9. Subsection (4) of section 732.915, Florida
Statutes, is anended to read:

732.915 Delivery of docunent; organ and tissue donor
registry.--

(4) The Agency for Health Care Administration and the
Departnent of Hi ghway Safety and Mdtor Vehicles shall devel op
and i npl enent an organ and tissue donor registry which shal
record, through el ectronic neans, organ and tissue donation
docunents submitted through the driver license identification
program or by other sources. The registry shall be naintained
in a manner which will allow, through el ectronic and
t el ephoni ¢ net hods, i mredi ate access to organ and tissue
donati on docunents 24 hours a day, 7 days a week. Hospitals,
organ and tissue procurenent agencies, and other parties
identified by the agency by rule shall be all owed access
t hrough coded neans to the infornmation stored in the registry.
Costs for the organ and tissue donor registry shall be paid
fromthe Florida Organ and Ti ssue Donor Education and
Procurenment Trust Fund created by s. 732.92155. Funds
deposited into the Florida Organ and Ti ssue Donor Educati on
and Procurenent Trust Fund pursuant—te—this—seeti+on shall be
utilized by the Agency for Health Care Administration for
mai nt ai ni ng the organ and tissue donor registry and for organ

and tissue donor education. The—Agency—for—Heatth—Care
8
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Section 10. Section 732.916, Florida Statutes, is
anended to read:

732.916 Amendnent or revocation of the gift.--

(1) A H—thewtH—oer—other—doecurent—authortzed—under
the——provisions—of——s—732-915(2—has—been—detvered—to—a
speeified—donee,—the donor nmay anend or revoke an anatonica
the gift by:

(a) The execution and delivery to the donee of a

si gned st at enent.

(b) An oral statenent that is:

1. Made to the donor's spouse; or

2. Made in the presence of two persons and
communi cated to the donor's famly or attorney or to the
donee.

(c) A statenent during a ternmnal illness or injury
addressed to an attendi ng physician, who nust conmmuni cate the

revocation of the gift to the procurenent organi zation that is
certified by the state and—ecommunicated—tothe—donee.
(d) A signed docunent found on the donor's person or

in the donor's effects.
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1 (2)3) Any gift made by a will may al so be amended or

2 | revoked in the nanner provided for anendnent or revocation of
3| wlls or as provided in subsection (1).

4 Section 11. Subsection (1) of section 732.9216,

5| Florida Statutes, is anended to read:

6 732.9216 O gan and tissue donor education panel. --

7 (1) The Legislature recognizes that there exists in

8| the state a shortage of organ and tissue donors to provide the
9| organs and tissue that could save lives or enhance the quality
10 ) of life for many Floridians. The Legislature further

11 | recogni zes the need to encourage the various mnority

12 | popul ations of Florida to donate organs and tissue. It is the
13| intent of the Legislature that the funds coll ected pursuant to
14 | ss. 320.08047 and 5+322.08(7)(b) be used exetusively for

15 | educati onal purposes ained at increasing the number of organ
16 | and tissue donors, thus affording nore Floridians who are

17 | awaiting organ or tissue transplants the opportunity for a

18 | full and productive life.

19 Section 12. Section 732.922, Florida Statutes, is

20 | anended to read:

21 732.922 Duty of certain hospital admnistrators;

22 | liability of hospital adm nistrators, organ procurenment

23 | organi zati ons, eye banks, and tissue banks. --

24 (1) When used in this section, "hospital" neans any

25 | establishnment |icensed under chapter 395 except psychiatric

26 | and rehabilitation hospitals.

27 (2) \Where, based on accepted nedical standards, a

28 | hospital patient is a suitable candidate for organ or tissue
29 | donation, the hospital administrator or the hospita

30| administrator's designee shall, at or near the tine of death,
31| access the organ and tissue donor registry created by s.

10
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1| 732.915(4) to ascertain the existence of a donor card or

2 | docunent executed by the decedent. In the absence of a donor
3| card, organ donation sticker or organ donation inprint on a

4 | driver's license, or other properly executed of docunent, the
5| hospital adm nistrator or designee shall request any of the

6 | persons specified ins. 732.912, in the order and nanner of

7| priority stated ins. 732.912, to consent to the gift of al

8| or any part of the decedent's body for any purpose specified
9]inthis part. Except as provided in s. 732.912, in the

10 | absence of actual notice of opposition, consent er—+efusal

11 | need only be obtained fromthe person or persons in the

12 | highest priority class reasonably avail abl e.

13 (3) A gift nmade pursuant to a request required by this
14 | section shall be executed pursuant to s. 732.914.

15 (4) The Agency for Health Care Adm nistration shal

16 | establish rul es and gui delines concerning the education of

17 | indi vidual s who may be designated to performthe request and
18 | the procedures to be used in naking the request. The agency
19| is authorized to adopt rules concerning the docunentation of
20 | the request, where such request is nade.

21 (5) There shall be no civil or criminal liability

22 | agai nst any organ procurenent organi zation, eye bank, or

23 | tissue bank certified under s. 381.6022, or agai nst any

24 | hospital or hospital administrator or designee, when conplying
25| with the provisions of this part and the rules of the Agency
26| for Health Care Admi nistration or when, in the exercise of

27 | reasonabl e care, a request for organ donation is inappropriate
28| and the gift is not nade according to this part and the rul es
29 | of the Agency for Health Care Admi ni stration. Ne—+ecovery

30 | shatH—be—aHowednor—shatt—eivit—or—ecrimnat—proceedings—be
31 | rastitutet—n—any—court—n—this—state—agatnst—the—t+H--ecensed

11
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seeti-on-
(6) The hospital administrator or a designee shall, at

or near the tine of death of a potential organ donor, directly

notify the affiliated Health Care Financing Administration

desi ghat ed organ procurenent organi zati on of the potenti al

organ donor. This organ procurenent organi zation nust offer

any organ fromsuch a donor first to patients on a

Fl ori da- based | ocal or state organ sharing transplant |ist.

For the purpose of this subsection, the term"transplant |ist"

i ncludes certain categories of national or regional organ

sharing for patients of exceptional need or exceptional match

as approved or mandated by the United Network for O gan

Sharing. This notification nust not be nade to a tissue bank

or eye bank in lieu of the organ procurenent organization

unl ess the tissue bank or eye bank is also a

Heal t h- Car e- Fi nanci ng- Admi ni strati on-desi gnat ed organ

procurenent organi zati on.

Section 13. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 14. Except as otherw se provided in this act,
this act shall take effect upon beconing a | aw.
12
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2 SENATE SUMVARY

3 Revi ses provisions relating to organ and tissue donation
Defines the term"death."” Specifiés who may nake an

4 anatom cal gift in the absence of a declaration by a
decedent. Provides that entities as well as individuals

5 naY donate anatomcal gifts. Clarifies who nmust co
with certain procedureS. Amends procedures for revoking

6 an anatomcal gift. Specifies the duties of_ organ
Bgopurenent organi zat i ons, eye banks, and tissle banks.

7 fines the tefrm"organ procurenment organization."”
Modi fies the duties of a hospital adm nistrator or the

8 adm ni strator's desi gnee and organ procurenment
or?an!zatlons_m4th regard to organ, procurenent

9 actfivities. Limts the civil or crimnal liability of
organ procurenent organi zations, eye banks, tissuée banks,

10 hoSpitals, and hospital admnistrators or their
desi gnees. Authorizes the use of certain trust fund

11 revenue for establishing an organ donor reglstrY and for
donor education, and anends trust fund sources fo reflect

12 this authority. Reduces procurement agency assessnents.
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