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HOUSE AMENDMENT
Bill No. HB 3077

Amendnment No. _ (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

Representative Cosgrove offered the foll ow ng

Amendment (with title amendment)
On page 1,
renove fromthe bill: everthing after the enacting clause

and insert in lieu thereof:
Section 1. Subsections (1), (9), and (19), paragraph
(h) of subsection (12), and paragraph (b) of subsection (15)
of section 409.910, Florida Statutes, are anended to read:
409.910 Responsibility for payments on behal f of
Medi cai d-el i gi bl e persons when other parties are liable.--
(1)(a) It is the intent of the Legislature that
Medi caid be the payor of |ast resort for nedically necessary
goods and services furnished to Medicaid recipients. Al other
sources of paynent for nedical care are prinary to nedica
assi stance provided by Medicaid. If benefits of a liable third
party are available, it is the intent of the Legislature that
Medi caid be repaid in full and prior to any other person,
program or entity. Medicaid is to be repaid in full from and
to the extent of, any third-party benefits, regardl ess of
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HOUSE AMENDVMENT
Bill No. HB 3077
Anmendnent No. (for drafter's use only)

whether a recipient is nade whole or other creditors paid.
Principles of common | aw and equity as to assignnent, |ien,
and subrogat i on;—eonparati-venegH-gence,—assunption—of—+isk;-
| oty I e . Lot " 1 abt
H-ablte—thi+d—party-are to be abrogated to the extent

necessary to ensure full recovery by Medicaid fromthird-party
resources; such principles shall apply to a recipient's right
to recovery against any third party, but shall not act to
reduce the recovery of the agency pursuant to this section
Conpar ati ve negligence and assunption of the risk defenses

normal ly available to a liable third party agai nst a Medicaid

reci pient do not apply in any action by the agency to recover

the costs of the treatnent of disease or injury caused by the

use of cigarettes. Recovery against a cigarette nmanufacturer

is pernitted only when the departnent proves each el ement of

an existing conmon |law or statutory cause of action, and

nothing in this sectionis intended to alter or limt the

el enents that nust be proven by the departnment in order to

prevail on any such cause of action. The—eonrcept—of—ornt—and

severa—H-abrHty—appties—to—any +recovery—on—the—part—of—the
agerey—It is intended that if the resources of a liable third

party becone available at any tine, the public treasury should
not bear the burden of nedical assistance to the extent of

such resources. Comeh—taw-theories—of—recovery—shatt—be

(b) As used in this section, the term

1. "Cigar" neans any roll for snoking which is not

intended for direct inhalation into the respiratory system of

t he person snoki ng such tobacco product.

2. "Cigarette" neans any roll for snoking, except one

in which the tobacco is fully naturally fernented, without
2
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regard to the kind of tobacco or other substances used in the

inner roll or the nature or conposition of the material in

which the roll is wapped, which is made wholly or in part of

tobacco irrespective of size or shape and whether the tobacco

is flavored, adulterated, or nmixed with any other ingredient,

but the termdoes not include tobacco products.

3. "G garette manufacturer" neans any person or

corporation that manufactures, sells, or whol esal es

cigarettes. The termdoes not include growers of natural |eaf

t obacco or independent retailers.

4. "l ndependent retail ers" neans any person or

corporation engaged in the business of selling cigarettes or

any other product to ultinmate consuners.

5. "Tobacco products" neans | oose tobacco suitable for

snoki ng, snuff, snuff flour, cavendish, plug and tw st

tobacco, fine cuts and ot her chew ng tobaccos, shorts, refuse

scraps, clippings, cuttings, and sweepi ngs of tobacco, and

ot her kinds and fornms of tobacco prepared in such manner as to

be suitable for chewing. The termincludes cigars but does not

i nclude cigarettes.
(9) |If tnthe—event—that nedical assistance has been
provided by Medicaid to nore than one recipient for treatnment

of disease or injury caused by the use of cigarettesyand the

agency elects to seek recovery fromliable third parties due
to actions by the third parties or circunstances which invol ve
common i ssues of fact or law, the agency nay bring an action
to recover suns paid to all such recipients in one proceeding.
In any action brought under this subsection, the admissibility
of evidence is governed by the Florida Evidence Code shatt—be

L beratd I ’ e . I

aggregate—damrages. The i ssue of causation or aggregate and
3
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Bill No. HB 3077
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danmages in any such action nmay be proven by use of aggregate
statistical analysis as |ong as such analysis takes into

account pre-existing conditions and other contributing causes

of disease or injury not directly related to cigarettes.

(a) In any action under this subsection to recover
costs of treatnent of disease or injury caused by the use of

ci garettes wherein the nunber of recipients for which nedica
assi stance has been provided by Medicaid is so large as to
cause it to be inpracticable to join or identify each claim

t he agency shall not be required to so identify the individua
reci pients for which paynent has been made, but rather can
proceed to seek recovery based upon paynents nade on behal f of
an entire class of recipients. Notwithstanding the foregoing

sentence, a court shall pernit a cigarette nanufacturer to

conduct reasonabl e sanple discovery, in light of the clains or

def enses asserted, concerning recipients whose injuries are

clainmed to result fromthe use of cigarettes.

(b) In any action brought pursuant to this subsection
to recover costs of treatnment of disease or injury caused by

the use of cigarettes wherein a third party is liable due to

its manufacture, sale, or distribution of a product, the
agency shall be allowed to proceed under a nmarket share

t heory, provided that the products involved are substantially
i nt erchangeabl e anong brands, and that substantially simlar
factual or legal issues would be involved in seeking recovery
agai nst each liable third party individually. Each

manuf acturer found |liable under this subsection is responsible

for paying only that portion of the damages that is

commensurate with its share of the nmarket; however, if any

share of the market is not recoverable or collectible, such

portion nust be allocated pro rata to each of the financially
4
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responsi bl e manufacturers.

(12) The departnent may, as a natter of right, in
order to enforce its rights under this section, institute,
intervene in, or join any legal or adm nistrative proceeding
inits own nane in one or nore of the follow ng capacities:

i ndi vidually, as subrogee of the recipient, as assignee of the
recipient, or as lienholder of the collateral

(h) Except as otherwi se provided in this section
actions to enforce the rights of the departnent under this
section shall be commenced within 5 years after the date a
cause of action accrues, with the period running fromthe
| ater of the date of discovery by the departnent of a case
filed by a recipient or his or her legal representative, or of
di scovery of any judgnent, award, or settlenent contenpl ated
in this section, or of the provision of nedical assistance to
a recipient. Each item of expense provided by the agency shal
be considered to constitute a separate cause of action for

purposes of this subsection. The—defense—of statute—-ofrepose

b I . I I I " . I
the—agency—Nothing in this paragraph affects or prevents a
proceeding to enforce a lien during the existence of the lien
as set forth in subparagraph(6) (d)96){e)9.

(15) The departnent is authorized to enter into
agreenents to enforce or collect nedical support and other
third-party benefits.

(b) If an agreenent to enforce or collect third-party
benefits is entered into by the departnment with any person
ot her than those described in paragraph (a), including any
attorney retained by the departnent who is not an enpl oyee or
agent of any person naned in paragraph (a), then the
departnment may pay such person a percentage of the anount
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actually collected and reinbursed to the departnent as a
result of the efforts of the person, to the extent of nedica
assi stance paid by Medicaid. In no case shall the percentage
exceed a maxi mum establ i shed by the departnent, which shal

not exceed the | esser of a percentage determ ned to be
commercially reasonable or 30 percent of the anount actually
collected and reinbursed to the departnment as a result of the
efforts of the person under contract. However, in any action

under this subsection to recover costs of treatnent of disease

or injury caused by the use of cigarettes, the court pursuant

to Rule 4-1.5, Rules Regulating The Florida Bar, shall provide

a thorough and rigorous review of the appropriateness of the

anount of attorney's fees for state-retained counsel. The

court shall al so consider existing case |aw and

reasonabl eness, fairness, and equity to the taxpayers and

shal|l ensure that any fee award i s not excessive and does not

constitute a wndfall to state-retai ned counsel. After such

t horough and rigorous review, if the court determnes that the

attorney's fees are in conpliance with Rule 4-1.5, Rules

Regul ati ng The Florida Bar, and that the fees are reasonabl e,

fair, and equitable to taxpayers and are not excessive or

unjust, the court shall authorize attorney's fees for

state-retai ned counsel. In any such contract concerning

cigarette litigation, the Attorney General shall be the

nmanagi ng attorney.

(19) In cases of suspected crininal violations or
fraudul ent activity;on the part of any person including a
liable third party, the departnent may bring +rs—aduthoertzed—to
take any civil action permitted at law or equity to recover
the greatest possible anmount, including without limtation
trebl e danages under s. 772.104 s—##2—+3. In any action in
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which the recipient has no right to intervene, or does not
exercise his or her right to intervene, any anounts recovered
under this subsection shall be the property of the agency, and
the recipient shall have no right or interest in such
recovery.

Section 2. The 1994 anendnents, enacted by chapter
94-251, Laws of Florida, effectuate the purpose of the 1990
Medicaid Third-Party Liability Act, are renedial in nature

and shall be retroactively applied to paynents nade by the

state begi nning Cctober 3, 1990, in accordance with the
effective date of the 1990 Medicaid Third-Party Liability Act,
as set forth in chapter 90-295, Laws of Florida.

Section 3. This act shall take effect upon becoming a
| aw.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1,lines 2 through 9
renmove fromthe title of the bill: all of said |ines

and insert in lieu thereof:
An act relating to Medicaid third-party
liability; anending s. 409.910, F.S.
clarifying legislative intent as to certain
anmendnents enacted by ch. 94-251, Laws of
Fl orida; providing definitions; providing for
judicial review of certain fees; recognizing
the renedial intent of ch. 94-251, Laws of
Fl orida; providing an effective date.
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