Fl ori da House of Representatives - 1998 HB 3265
By Representative Ziebarth

1 Abill to be entitled

2 An act relating to boater safety; anending s.

3 327.35, F.S.; lowering the anount of al coho

4 required with respect to certain boating under

5 the influence infractions; creating s.

6 327.35215, F.S.; providing penalties for

7 failure to subnit to a breath test or urine

8 test; creating s. 327.35216, F.S.; providing

9 for the suspension of the privilege to operate

10 a vessel for persons who are under 21 years of

11 age under certain circunstances; anending s.

12 327.395, F.S.; revising | anguage with respect

13 to boater safety identification cards issued by

14 t he Departnent of Environmental Protection;

15 providing an effective date.

16

17 | Be It Enacted by the Legislature of the State of Florida:

18

19 Section 1. Subsection (4) of section 327.35, Florida
20| Statutes, is anended to read:

21 327.35 Boating under the influence; penalties.--

22 (4) Any person who is convicted of a violation of

23 | subsection (1) and who has a bl ood-al cohol |evel or

24 | breat h-al cohol level of 0.10 626 or higher, or any person who
25| is convicted of a violation of subsection (1) and who at the
26 | tinme of the offense was acconpanied in the vessel by a person
27 | under the age of 18 years, shall be punished:

28 (a) By a fine of:

29 1. Not less than $500 or nore than $1,000 for a first
30 | convi cti on.

31
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2. Not less than $1,000 or nore than $2,000 for a
second convi cti on.

3. Not less than $2,000 or nore than $5,000 for a
third conviction.

(b) By inprisonnent for

1. Not nore than 9 nonths for a first conviction

2. Not nore than 12 nonths for a second conviction

3. Not nore than 12 nonths for a third conviction.

For the purposes of this subsection, only the instant offense
is required to be a violation of subsection (1) by a person
who has a bl ood-al cohol |evel or breath-al cohol [evel of 0.10
626 or higher.

Section 2. Section 327.35215, Florida Statutes, is
created to read

327.35215 Penalty for failure to subnmit to test.--

(1) A person who is lawfully arrested for an all eged

violation of s. 327.35 and who refuses to submt to a breath

test or urine test pursuant to s. 327.352 is subject to a

civil penalty of $500.

(2) When a person refuses to subnit to a breath test

or urine test pursuant to s. 327.352, a | aw enforcenent

officer who is authorized to make arrests for violations of

this chapter shall file with the clerk of the court, on a form

provided by the departnent, a certified statenent that

probabl e cause existed to arrest the person for a violation of

s. 327.35 and that the person refused to subnit to a test as
required by s. 327.352.
(3) The clerk of the court, upon receipt of the

statenent fromthe | aw enforcenent officer, shall officially

notify the person by certified nail that he or she nust pay a
2
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civil penalty of $500 to the clerk of the court within 30

cal endar days after receipt of the notice.

(4) A person who has received a notice pursuant to

subsection (3) may, within 30 days after the receipt, request

a hearing before a county court judge. A request for a hearing

tolls the period for paynent of the civil penalty, and, if

assessnent of the civil penalty is sustained by the hearing

and any subsequent judicial review, the civil penalty nust be

paid within 30 days after final disposition. The clerk of the

court shall notify the departnent of the final disposition of

all actions filed under this section

(5) It is unlawful for any person who has not paid a

civil penalty inposed pursuant to this section, or who has not

requested a hearing with respect to the civil penalty, within

30 cal endar days after receipt of notice of the civil penalty

to operate a vessel upon the waters of this state. Violation

of this subsection is a m sdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083.
(6) Moneys collected by the clerk of the court

pursuant to this section shall be disposed of in the foll ow ng

manner :
(a) |If the arresting officer was enpl oyed or appointed

by a state | aw enforcenent agency, the noneys shall be

deposited into the Mtorboat Revol ving Trust Fund.

(b) If the arresting officer was enpl oyed or appointed

by a county or nunicipal |aw enforcenent agency, the nopneys

shal |l be deposited into the | aw enforcenent trust fund of that

agency.
Section 3. Section 327.35216, Florida Statutes, is
created to read

3
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1 327.35216 Suspension of privilege to operate vessel

2 | persons under 21 years of age; right to review--

3 (1)(a) Notwithstanding s. 327.35, it is unlawful for a
4 | person under the age of 21 who has a breath-al cohol |evel of

5] 0.02 percent or higher to operate or be in actual physica

6 | control of a vessel

7 (b) A law enforcenent officer who has probabl e cause

8| to believe that a vessel is being operated by or is in the

9 | actual physical control of a person who is under the age of 21
10 | whil e under the influence of alcoholic beverages or who has

11 | any breath-al cohol level may |awfully detain such a person and
12 | may request that person to subnit to a test to deternmine his
13 | or her breath-al cohol |evel.

14 (2)(a) A law enforcenent officer or correctiona

15 ] officer shall, on behalf of the departnent, suspend the

16 | privilege of such person to operate a vessel if the person has
17 | a bl ood-al cohol or breath-al cohol |evel of 0.02 percent or

18 | higher. The officer shall also suspend, on behalf of the

19 | departnent, the operating privilege of a person who has
20 | refused to subnit to a test as provided by paragraph (b). The
21| officer shall take the person's boater safety identification
22 | card and shall issue the person a notice of suspension
23 (b) The suspensi on under paragraph (a) nust be
24 | pursuant to, and the notice of suspension nust informthe
25 | operator of, the foll ow ng:
26 l.a. The operator refused to subnit to a |lawful breath
27 | test and his or her vessel operating privilege is suspended
28 | for a period of 1 year for a first refusal or for a period of
291 18 nonths if his or her operating privil ege has been
30 | previously suspended as provided in this section as a result
31| of a refusal to submt to a test; or

4
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b. The operator was under the age of 21 and was

operating or in actual physical control of a vessel while

havi ng a bl ood- al cohol or breath-al cohol |evel of 0.02 percent

or higher; and the person's operating privilege is suspended

for a period of 6 nonths for a first violation, or for a

period of 1 year if his or her operating privil ege has been

previously suspended as provided in this section for operating

or being in actual physical control of a vessel with a

bl ood- al cohol or breath-al cohol |evel of 0.02 percent or

hi gher .
2. The suspension period comences on the date of

i ssuance of the notice of suspension

3. The operator may request a formal or inform

review of the suspension by the departnent within 10 days

after the issuance of the notice of suspension

4., The operator may subnit to the departnent any

materials relevant to the suspension of his or her

identification card.

(3) The law enforcenent officer shall forward to the

departnment, within 5 days after the date of the issuance of

the notice of suspension, a copy of the notice of suspension

the boater safety identification card of the person receiving

the notice of suspension, and an affidavit stating the

officer's grounds for belief that the person was under the age

of 21 and was operating or in actual physical control of a

vessel with any breath-al cohol |evel, and the results of any

breath test or an affidavit stating that a breath test was

requested by a | aw enforcenent officer or correctional officer

and that the person refused to submt to such test. The

failure of the officer to subnmit materials within the 5-day

period specified in this subsecti on does not bar the
5
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departnent fromconsidering any materials subnitted at or

before the heari ng.

(4) |If the departnent finds that the boater safety

identification card of the person shoul d be suspended under

this section and if the notice of suspension has not already

been served upon the person by a | aw enforcenent officer or

correctional officer as provided in subsection (2), the

departnent shall issue a notice of suspension

(5) |If the person whose boater safety identification

card i s suspended requests an infornmal review under

subparagraph (2)(b)3., the departnent shall conduct the

informal review by a hearing officer enployed by the

departnment within 30 days after the request is received by the

departnent. The informal review hearing nust consist solely of

an exanmination by the departnent of the materials submtted by

a |law enforcenment officer or correctional officer and by the

person whose hoater safety identification card and privil ege

to operate a vessel are suspended, and the presence of an

officer or witness is not requir ed.

(6) After conpletion of the informal review, notice of

t he departnent's decision sustaining, anmendi ng, or

i nvalidating the suspension of the boater safety

identification card and privilege to operate a vessel nust be

provided to the person. The notice nust be mailed to the

person at the | ast known address shown on the departnent's

records, or to the address provided in the | aw enforcenent

officer's report if such address differs fromthe address of

record, within 7 days after conpleting the review

(7)(a) |If the person whose boater safety

identification card and privilege to operate a vessel is

suspended requests a fornal review, the departnment nust
6
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schedul e a hearing to be held within 30 days after the request

is received by the departnent and nust notify the person of

the date, tine, and place of the hearing.

(b) The formal review hearing nust be held before a

hearing officer enployed by the departnent, and the hearing

of ficer may adni ni ster oaths, exanm ne witnesses and take

testi nony, receive rel evant evidence, issue subpoenas,

regul ate the course and conduct of the hearing, and nake a

ruling on the suspension. The departnent and the person whose

boater safety identification card and privilege to operate a

vessel were suspended nmay subpoena witnesses, and the party

requesting the presence of a witness is responsi ble for paying

any witness fees and for notifying in witing the state

attorney's office in the appropriate circuit of the issuance

of the subpoena. |f the person who requests a fornal review

hearing fails to appear and the hearing officer finds the

failure to be without just cause, the right to a forma

hearing is waived and the suspension i s sustai ned.

(c) A party may seek enforcenent of a subpoena under

paragraph (b) by filing a petition for enforcenent in the

circuit court of the judicial circuit in which the person

failing to conply with the subpoena resides. A failure to

conply with an order of the court constitutes contenpt of

court. However, a person nmay not be held in contenpt while a

subpoena i s bei ng chal |l enged.

(d) The departnent nust, within 7 days after a form

review hearing, send notice to the person of the hearing

officer's decision as to whet her sufficient cause exists to

sustain, anend, or invalidate the suspension

(8) In a formal review hearing under subsection (7) or

an informal review hearing under subsection (5), the hearing
7
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1| officer shall determ ne by a preponderance of the evidence

2 | whet her sufficient cause exists to sustain, anend, or
3|invalidate the suspension. The scope of the reviewis limted
41 to the followi ng issues:

5 (a) |If the boater safety identification card and

6| privilege to operate a vessel were suspended because the

7| individual, then under the age of 21, operated a vessel with a
8 | bl ood- al cohol or breath-al cohol |evel of 0.02 percent or

9 | hi gher:

10 1. Wether the | aw enforcenent officer had probabl e
11 | cause to bhelieve that the person was under the age of 21 and
12 | was operating or in actual physical control of a vessel in
13| this state with any bl ood-al cohol or breath-al cohol |evel or
14 | whil e under the influence of alcoholic beverages.

15 2. \VWether the person was under the age of 21

16 3. Wiether the person had a bl ood-al cohol or

17 | breat h-al cohol |evel of 0.02 percent or higher.

18 (b) |If the boater safety identification card and

19 | privilege to operate a vessel were suspended because of the
20| individual's refusal to subnmit to a breath test:

21 1. Wether the | aw enforcenent officer had probabl e
22 | cause to believe that the person was under the age of 21 and
23 | was operating or in actual physical control of a vessel in
24 | this state with any bl ood-al cohol or breath-al cohol |evel or
25| whil e under the influence of al coholic beverages.

26 2. \VWether the person was under the age of 21

27 3. Wiether the person refused to subnit to a breath
28 | test after being requested to do so by a | aw enforcenent

29 | officer or correctional officer

30 4. \hether the person was told that if he or she

31| refused to subnit to a breath test his or her privilege to

8
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operate a vessel would be suspended for a period of 1 year or

in the case of a second or subsequent refusal, for a period of

18 nont hs.

(9) Based on the deternination of the hearing officer

under subsection (8) for both infornmal hearings under

subsection (5) and fornal hearings under subsection (7), the

departnent shall

(a) Sustain the suspension of the person's privilege

to operate a vessel for a period of 1 year for a first

refusal, or for a period of 18 nonths if the operating

privilege of the person has been previously suspended, as

provided in this section, as a result of a refusal to subnit

to a test. The suspensi on peri od commences on the date of the

i ssuance of the notice of suspension

(b) Sustain the suspension of the person's privilege

to operate a vessel for a period of 6 nonths for operating or

being in actual physical control of a vessel while under the

age of 21 with a bl ood-al cohol or breath-al cohol |evel of 0.02

percent or higher, or for a period of 1 year if the operating

privilege of such person has been previously suspended as a

result of operating a vessel while under the age of 21 with a

breat h-al cohol level of at least 0.02 percent but |ess than

0.08 percent. The suspension period comences on the date of

the i ssuance of the notice of suspension

(10) A request for a formal review hearing or an

informal review hearing shall not stay the suspension of the

person's privilege to operate a vessel. |f the departnent

fails to schedule the formal review hearing to be held within

30 days after receipt of the request therefor, the departnent

shal|l invalidate the suspension

9
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(11) The formal review hearing nay be conducted upon

a review of the reports of a | aw enforcenent officer or

correctional officer, including docunents relating to the

adm ni stration of a breath test or the refusal to take a test.

However, as provided in subsection (7), the operator nmay

subpoena the officer or any person who adninistered a breath

test.

(12) The fornmal review hearing and the informal review

hearing are exenpt from chapter 120. The departnent nay adopt

rul es for conducting reviews under this section

(13) A person nmay appeal any decision of the

departnment sustaining a suspension of his or her privilege to

operate a vessel by a petition for wit of certiorari to the

circuit court in the county wherein such person resides or

wherein a formal or informal review was conducted. However, an

appeal does not stay the suspension. This subsection does not

provide for a de novo appeal

(14) By applying for and accepting and using a boater

safety identification card, a person under the age of 21 years

who holds the card is deened to have expressed his or her

consent to the provisions of this section

(15) A breath test to determ ne breath-al cohol |evel

pursuant to this section nmay be conducted as authorized by s.

316. 1932 or by a prelininary al cohol screening test device

listed in the United States Departnent of Transportation's

conform ng-product list of evidential breath-neasurenent

devi ces. The reading fromsuch a device is presuned accurate

and is admissible in evidence in any adninistrative hearing

conduct ed under this section.

(16) A violation of this section is neither a boating

infraction nor a crimnal offense, nor does bei ng detained
10
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pursuant to this section constitute an arrest. A violation of

this section is subject to the adninistrative action

provisions of this section, which are adninistered by the

departnent through its administrative processes.

Adm ni strative actions taken pursuant to this section shall be

recorded in the boating records maintai ned by the departnent.

This section does not bar prosecution under s. 327. 35.
Section 4. Subsection (1) of section 327.395, Florida
Statutes, is anended to read:
327.395 Boater Beating safety identification cards.--
(1) Effective January 1, 1999, no YntiH+—Cetober—1;

Cetober—1,—2006%—=a person under 21 years of age er—younger nay

Aot operate a vessel powered by a notor of 10 horsepower or
greater unless the suetr person is 16 years of age or ol der and

has in his or her possession aboard the vessel photographic
identification and a boater safety identification card issued
by the departnent which shows that he or she has:

(a) Conpleted a departnent-approved boater education
course that neets the mininmum 8-hour instruction requirenent
establi shed by the National Association of State Boating Law
Admi ni strators and which includes a witten exam nation

covering waterway safety, waterway rul es of operation, safety

equi pnent (as required by the Coast Quard), first aid, and
CPR;

(b) Passed a course equival ency exanination approved
by the departnent; or
(c) Passed a tenporary certificate exanination
devel oped or approved by the departnent.
Section 5. This act shall take effect October 1 of the
year in which enacted.
11

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3265
559- 145B- 98

RSk S R R I kS R R Rk S bk R R Rk S

HOUSE SUMVARY

Revi ses provisions of |aw
1. Lower the requir
certain violations of boa
. Provide a Penalt
breath or urine tes
. Provide for the
operate a vessel for desc
age.

e
e
tin
y f
sus ege to
rib ears of
a i dentifi

[

y
a card to
re under 21 S

4, Require a boater s
of age.

operate a boat for persons wh

© 00 N o O W DN PP

W NNNNNNMNNNNNRRRRRRERRPR R R
©O © ® N o UM WNERO®O®BW-NOOUDMOWINLEREO

w
=

12
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




