Fl ori da House of Representatives - 1998 CS/ HB 3583
By the Conmittee on Transportation and Representatives K

Pruitt, Senbler, Mackey, Putnam Cosgrove, Kelly, Sublette,
gl es, Val des, Barreiro, Bainter, Melvin, Casey, Fl anagan
Fut ch, Fasano, Tanargo, Burroughs, Vallace, Peaden, Byrd,
(Additional Sponsors on Last Printed Page)

1 Abill to be entitled

2 An act relating to em nent domain and | oca

3 fuel tax revenues; providing |legislative intent

4 wWith respect to certain em nent domain

5 provi sions; anmending s. 73.0511, F. S

6 providing requirenents with respect to dispute

7 resolution; providing for prelitigation notice

8 to fee owners and busi ness owners; providing

9 requirenments with respect to witten offers;

10 providing for business information requests;

11 provi di ng for exchange of appraisals and other

12 docunents; providing for initial concern

13 letters; providing for conferences between the

14 parties; providing for disclosure of business

15 records; providing for business damage offers

16 and counteroffers; providing for negotiations,

17 nedi ati on, and settlenent; requiring the use of

18 certified mail for delivery of certain

19 docunents; providing for notice in certain

20 i nverse condemnati on proceedi ngs; all ow ng

21 nodi fication of certain provisions by nmutua

22 agreenent; anmending s. 73.071, F.S.; revising

23 | anguage with respect to conpensati on which may

24 be awarded by deternmination of a jury; allow ng

25 evi dence of ability to nmitigate damages;

26 providing a statenment of inportant state

27 interest; anmending s. 73.091, F.S.; revising

28 | anguage with respect to costs of proceedings;

29 anending s. 73.131, F.S.; prohibiting the award

30 of attorney's fees on an appeal of a business

31 danmage cl ai munder certain circunstances;
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1 providing for the application of certain

2 anendnents to em nent donai n proceedi ngs;

3 anmendi ng ss. 215.20 and 215.22, F.S.; providing
4 that the 7 percent service charge for the cost
5 of general governnment which is deducted from

6 the proceeds of the county fuel tax and from

7 the Local Option Fuel Tax Trust Fund shall be
8 reduced over a specified period and shall be

9 elimnated for those funds on July 1, 2004;

10 providing that the additional 0.3 percent

11 servi ce charge shall not be deducted fromthose
12 funds begi nning July 1, 2004; anending s.

13 704.01, F.S.; revising language with respect to
14 implied grants of ways of necessity and

15 statutory ways of necessity; repealing s.

16 704.03, F.S., relating to a definition of the
17 term"practicable"; anending s. 704.04, F.S.

18 providing for evidencing a way of necessity;

19 providing applicability with respect to ways of
20 necessity; providing for a report; creating a
21 wor king group to report on the feasibility of
22 establ i shing prograns for assisting businesses
23 adversely affected by transportation projects;
24 providing elenents of a required report;

25 repealing ss. 337.27(2), 348.759(2), and

26 348.957(2), F.S.; renoving | anguage with

27 respect to the power of certain condemi ng

28 authorities to acquire certain whole parcels of
29 property; anmending ss. 127.01 and 166. 401

30 F.S.; correcting cross references; providing
31 ef fective dates.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. It is the intent of the Legislature that
4 | governnental entities involved in em nent donmin proceedi ngs
5| attenpt, to the maxi numextent feasible, to nininize danmage or
6 | disruption to businesses during construction and to resol ve
7 | busi ness danage di sputes prior to litigation

8 Section 2. Effective July 1, 1999, section 73.0511

9| Florida Statutes, is anended to read:

10 (Substantial rewordi ng of section. See

11 s. 73.0511, F.S., for present text.)

12 73.0511 Dispute resolution.--

13 (1) NOTICE TO FEE OMNERS; OFFER OF FULL

14 | COVPENSATI ON. - -

15 (a) Before an em nent donmin action is initiated under
16 | this chapter or chapter 74, the condeming authority shal

17 | notify the fee owners appearing of record on the date the

18 | offer is made of their statutory rights under s. 73.091 and
19 | shall nake a witten offer of full conpensation as to those
20| el enents provided in s. 73.071(3)(a) and (b), nanming the fee
21| owners to whomit is nmade. The notice and witten offer shal
22 | be sent to the fee owners' |ast known address listed on the
23| county ad valoremtax roll. Notice to one fee owner
24 | constitutes notice to all fee owners on multipl e-ownership
25 | property. Nothing herein shall be interpreted as shifting the
26 | burden of proof of either the condemming authority or fee
27 | owners at a valuation trial under this chapter or chapter 74,
28 | as otherw se provided by |law. The governnmental condemi ng
29 | authority is not required to give notice to a person who
30| acquires title to the property subsequent to the notice
31| required by this section

3
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 CS/ HB 3583
198- 305A- 98

(b) The condemming authority may include with the

notice and witten offer a request for information fromthe

fee owners limted to identification of any tenants or onsite

operators of business existing as of the date the offer is

made. |f such a request for information is nade by the

condeming authority, the fee owners shall respond in witing,

within 30 days, listing the nane, address, and contact person

of each tenant or onsite operator of business, to the extent

that such information is known to the fee owners. I nf ormat i on

provi ded under this subsection shall assist the condemi ng

authority in notification procedures required by this chapter

or chapter 74, but shall not waive conpliance by the

condeming authority with such notification procedures.

(2) EXCHANGE OF APPRAI SALS, RI GHT- OF-VWAY NAPS, AND
CONSTRUCTI ON PLANS W TH FEE OMNERS; | NI TI AL CONCERN LETTER
| NI TI AL CONCERN CONFERENCE. - -

(a) After the notice and witten offer provided in

paragraph (1)(a) is nade, the fee owner nmay request of a

governnental condemning authority a copy of the nobst current

appraisal, right-of-way nmaps, and construction plans

pertaining to the property upon which the witten offer is

based. The governnental condeming authority shall provide

the appraisal, maps, and plans within 15 days after receipt of

the fee owners' request and, at that tine, nmay nake a witten

request for an initial concern letter fromthe fee owners

citing to the specific |anguage of paragraph (c). 1In the

alternative, after the notice and witten offer provided in

paragraph (1)(a) is made, a governnental condemni ng authority

may, of its own accord, provide the appraisal, maps, and pl ans

to the fee owners and, at that tinme, nake a witten request

for an initial concern letter fromthe fee owners citing to
4
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the specific | anguage of paragraph (c). However,

not wi t hst andi ng the provisions of this paragraph, with respect

to lands acquired under s. 259.041, the condemni ng authority

is not required to give the fee owners the current appraisa

before execution of an option contract to purchase the

property.
(b) Wthin 30 days after recei pt of the governnental

condeming authority's appraisal, the fee owners shall provide

to the governnental condeming authority a copy of the nost

current appraisal of the property, if any, prepared during the

prior 3 years which is within the possession or control of the

owner .
(c) Wthin 30 days after receipt of a copy of the

governnental condenning authority's nost recent apprai sal

right-of-way maps, and construction plans, the fee owners

shal |l provide to the governnental condemning authority a

|etter which sets forth the fee owners' initial concerns, if

any, regarding the design of the proposed project froma

prelimnary review of the maps and plans. The letter shall set

forth such i ssues so as to reasonably informthe condemi ng

authority of the concerns of the fee owners. The l|letter shal

be without prejudice to the fee owners in negotiations or in

the event a lawsuit is filed. The letter may not be introduced

into evidence by either the condemming authority or the fee

owners in any proceeding under this chapter or chapter 74,

with the exception of proceedi ngs under ss. 73.091 and 73.092.

(d) After the initial concern letter is provided by

the fee owners to the governnental condeming authority,

either the fee owners or the governnental condenning authority

may nake a witten request of the other for a conference to

di scuss the concerns of the fee owners. |If such request is
5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 CS/ HB 3583
198- 305A- 98

nmade by the condemmi ng authority, the condemming authority

shall again notify the fee owners of statutory rights under s.

73.091 within the witten request. The fee owners and the

governnental condenning authority shall nmake representatives

avail able for such conference within 60 days follow ng the

written request. Evidence of any witten or oral statenents

made at the conference, other than a witten settl enent

agreenent as provided under paragraph (7)(d), may not be

i ntroduced into evidence by either the condemni ng authority or

the fee owners in any proceedi ng under this chapter or chapter

74, with the exception of proceedi ngs under ss. 73.091 and
73.092.

(3) NOTI CE TO BUSI NESS OMNNERS. - - Bef ore an eni nent
domain action is initiated under this chapter or chapter 74,

where the action is by the Departnent of Transportation,

county, nmunicipality, board, or district, or other public body

for the condemation of a right-of-way, the governnenta

condeming authority shall notify the business owners, |ocated

on the property upon which the witten offer provided in

paragraph (1)(a) is based, of statutory rights under s.

73.091. Notice to one business owner of a multiple-owner

busi ness constitutes notice to all business owners of the

nmul ti pl e-owner shi p busi ness. Not hing herein shall be

interpreted as shifting the burden of proof of either the

condemi ng authority or business owners at a valuation trial

under this chapter or chapter 74, as otherw se provided by

law. The governnental condeming authority is not required to

give notice to a business owner who acquires title to the

property subsequent to the notice required by this section

6
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1 (4) EXCHANGE OF APPRAI SALS, RI GHT- OF-VWAY MAPS, AND

2 | CONSTRUCTI ON PLANS W TH BUSI NESS OMERS; | NI TI AL CONCERN

3| LETTER, | NI TI AL CONCERN CONFERENCE. - -

4 (a) After the notice provided in subsection (3) is

5| made, the business owners may request of a governnental

6 | condemmi ng authority a copy of the nost current apprai sal

7| right-of-way nmaps, and construction plans pertaining to the

8 | property upon which the witten offer provided in paragraph
9|(D(a) is based. The governnental condeming authority shal
10 | provide the appraisal, nmaps, and plans within 15 days after
11 | recei pt of the business owners' request and, at that tine, nay
12 | nrake a witten request for an initial concern letter fromthe
13 | business owners citing to the specific | anguage of paragraph
14 |(b). |In the alternative, after the notice provided in

15| subsection (3) is made, a governnental condemni ng authority
16 | may, of its own accord, provide the appraisal, maps, and pl ans
17 | to the business owners and, at that tine, mke a witten

18 | request for an initial concern |letter fromthe business owners
19| citing to the specific | anguage of paragraph (b).
20 (b) Wthin 30 days after receipt of a copy of the
21 | governnental condemming authority's right-of-way nmaps,
22 | construction plans, and request for an initial concern letter
23 | the business owners shall provide to the governnental
24 | condemming authority a letter which sets forth the busi ness
25| owners' initial concerns, if any, regarding the design of the
26 | proposed project froma prelinmnary review of the maps and
27 | plans. The letter shall set forth such issues so as to
28 | reasonably informthe condemni ng authority of the concerns of
29 | the business owners. The letter is without prejudice to the
30 | business owners in negotiations or in the event a lawsuit is
31| filed. The letter may not be introduced into evidence by

.
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1| either the condemning authority or the business owners in any
2 | proceedi ng under this chapter or chapter 74, with the

3 | exception of proceedi ngs under ss. 73.091 and 73.092.

4 (c) After the initial concern letter is provided by

5| the business owners to the governnental condeming authority,
6 | either the business owners or the governnental condemi ng

7| authority may make a witten request of the other for a

8 | conference to discuss the concerns of the business owners. If
9 | such request is made by the condeming authority, the

10 | condeming authority shall again notify the business owners of
11| statutory rights under s. 73.091 within the witten request.
12 | The busi ness owners and the governnental condemni ng authority
13 | shall nmke representatives avail able for such conference

14 | within 60 days following the witten request. Evidence of any
15| witten or oral statenents nade at the conference, other than
16 | a witten settl enent agreenent as provi ded under paragraph

17 |(7)(d), may not be introduced into evidence by either the

18 | condeming authority or the business owners in any proceeding
19 | under this chapter or chapter 74, with the exception of

20 | proceedi ngs under ss. 73.091 and 73.092.

21 (5) DI SCLOSURE OF BUSI NESS RECORDS. - -

22 (a) After a governnental condenning authority tenders
23| a witten offer under paragraph (1)(a) and notifies the

24 | busi ness owners under subsection (3), the governnental

25| condeming authority nmay obtain fromthe busi ness owners a

26 | copy of the business records kept, in the ordinary course of
27 | business, within the possession or control of the business

28 | owners, as set forth in this subsection.

29 (b) For the purposes of this section and s.

30| 73.092(1)(a)2., the term "busi ness records" neans copies of
31| federal incone tax returns, federal incone tax w thhol di ng

8
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statenents, federal m scell aneous i ncone tax statenents, state

sal es tax returns, balance sheets, profit and | oss statenents,

and state corporate incone tax returns attributable to the

busi ness operation on the property to be acquired for the 3

years preceding notification. |f any of these records are

consol idated with records of other business operations not on

the property to be acquired, then it will be sufficient in the

alternative that edited portions of the business records

attributable to the business operation on the property to be

acquired for the 3 years preceding notification be provided in

addition to a signed acknowl edgnent fromthe busi ness owner

that the records for the business operation on the property to

be taken are consolidated with records of other business

operations not on the property to be acquired.

(c) The governnental condemming authority's request

for business records nust be in witing and shall define

busi ness records" within such request with citation to the

speci fi ¢ | anguage of paragraph (b) inits entirety and include

a notice of penalty for nonconpliance with citation to the

specific |language of this paragraph in its entirety. |f the

condeming authority's request for business records is not

included with a notice under subsection (3), the request mnust

al so be acconpani ed by notice of statutory rights under s.

73.091. The condenmning authority shall not nmake a request for

busi ness records of a busi ness owner nore often than once

before a lawsuit is filed. The witten request shall be sent

by certified mail, return recei pt request ed.

(d) Failure of a business owner to provide a copy of

t he busi ness records kept in the ordinary course of business

as defined in paragraph (b), within the possession or contro

of the business owner, within 60 days after the condemi ng
9
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1| authority's witten request, shall preclude the business owner
2| fromrecovery of any accountant's fee for estimating business
3 | damages ot herwi se provided in paragraph (7)(c) or s. 73.091

4 (e) After a copy of the business records are provided
5| by the business owners to the governnental condemi ng

6 | authority, the condemming authority nay nake a witten request
7| of the business owners for a conference to discuss the

8 | acquisition, the anticipated i ssues and probl ens caused to any
9| remnining property by the proposed condemati on, and any

10 | potential resolution or settlement. Wthin the witten

11 | request, the condeming authority shall again notify the

12 | busi ness owners of statutory rights under s. 73.091 and

13| identify issues regardi ng the busi ness operations or business
14 | records provided by the business owners. The busi ness owners
15| and the condemni ng authority shall nmke representatives

16 | avail able for such conference within 60 days follow ng the

17 | witten request. Evidence of any witten or oral statenents
18 | nade at the conference shall be wi thout prejudice to either

19 | party in negotiations or in the event a lawsuit is filed.

20 | Evidence of any witten or oral statenents nade at the

21| conference, other than a witten settl enent agreenent as

22 | provi ded under paragraph (7)(d), nmay not be introduced into
23 | evidence by either the condeming authority or the business
24 | owners in any proceedi ng under this chapter or chapter 74,

25| with the exception of proceedi ngs under ss. 73.091 and 73.092.
26 (6) OFFER OF BUSI NESS DANVAGES; COUNTEROFFER. - -

27 (a) |If a business owner provides a copy of business

28 | records as set forth in subsection (5), the governnental

29 | condeming authority shall nmake a witten offer of settlenent
30 | of busi ness danages as to those elenents provided in s.

31| 73.071(3)(c) within 60 days after recei pt of the business

10
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records provided by the business owners or 30 days after the

conference set forth in paragraph (5)(e), whichever is later

(b) Wthin 60 days after receipt of the witten offer

of busi ness danmges provided in paragraph (a), the business

owners shall either accept such offer in witing or nake a

witten counteroffer in settlenment of business danmges as to

those el enents provided in s. 73.071(3)(c). The witten

acceptance or counteroffer shall be sent to the governnenta

condemi ng authority.

(c) |If an eninent dommin action is initiated under

chapter 74, the anmount of the witten offer of business

damages provided in paragraph (a) shall be deposited by the

governnental condenning authority into the court registry,

avail able for withdrawal by the business owners to whomthe

offer was nade, prior to the vesting of title to the property

acquired if the offer was nade at | east 30 days before the

date title vests, otherwise, within 30 days after the offer

was nmade. Such deposit of an offer of business damages does

not create a right of the business owner to interest on

busi ness danmmges.

(7) NEGOTI ATI ONS; MEDI ATI ON; SETTLEMENT I N LI EU OF
CONDEMNATI ON. - -

(a) The condemming authority, together with the

property and busi ness owners potentially inpacted by the

condemati on of property necessarily acquired for public

pur pose, shall negotiate in good faith.

(b) Subsequent to the condeming authority nmaki ng an

of fer under paragraph (1)(a) or paragraph (6)(a), the

condeming authority or the party to whomthe offer was nade

may nake a witten request to have nedi ati on presided over hy

a nediator certified pursuant to s. 44.102. Medi ati on shal
11
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1| occur within 60 days after the witten request. The property
2 | or business owners shall have representatives present at

3| nmediation with authority to bind the property or business

4] owners in settlenent. The condenni ng authority shall have a

5| representative present at nediation with authority to bind the
6 | condemmi ng authority in settlenent, except that, where

7| applicable, a settlenent nay be nade subject to the approval
8| of an el ected governing body. Either party nay notice other
9]interested parties with rights of apportionnment otherw se

10 | provided under s. 73.101 to be present at the nediation

11 | Evidence of negotiations or any witten or oral statenents

12 | nade in nediation, other than a witten settl enent agreenent
13 | as provided under paragraph (d), is not adnmissible in any

14 | subsequent | egal proceedings.

15 (c) If a settlenent is reached between the condemi ng
16 | authority and a property or business owner prior to a |l awsuit
17 | being filed, the property or busi ness owner who settles

18 | conpensation clains in lieu of condemation shall be entitled
19| to recover costs as provided in s. 73.091 and attorney's fees
20| as provided in s. 73.092(1). The parties, if mutually agreed,
21| may stipulate in the alternative to attorney's fees as
22 | provided in s. 73.092(2)(a)-(f) upon which the property or
23 | busi ness owner's attorney shall subnit to the condemi ng
24 | authority conplete tine records and a detail ed statenent of
25 | services rendered by date, nature of services perforned, tine
26 | spent perforning such services, and costs incurred. |In the
27 | event the parties are unable to agree on costs or attorney's
28 | fees, the property or business owner nay file a conplaint in
29 | circuit court in the county in which the property to be
30| acquired is located to recover costs or attorney's fees from
31| the condeming authority as provided in this subsection

12
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1 (d) In the event there is a settlenent reached as a

2| result of the conferences or nediation set forth in this

3| section, the agreenent reached shall be in witing. The

4 | witten agreenent shall incorporate by reference the

5] right-of-way maps and construction plans upon which the

6| settlenent is based and expressly provide that if the

7 | condemming authority inplenents its project in a nanner

8| different fromthe nmaps and plans incorporated in the

9 | agreenent that the property or business owners shall have the
10 | sane legal rights that woul d have been available under law if
11| the nmatter had been resol ved t hrough eni nent domain

12 | proceedings in circuit court and the maps and pl ans havi ng
13 | been nmade part of the record.

14 (8) DELIVERY REQUI REMENTS; COWPLI ANCE. --1n each

15| instance in which a witten notice, offer, counteroffer

16 | initial concern letter, or request is required or allowed by
17 | subsections (1) through (7), it shall be sent by certified
18 | mail, return receipt requested. The return of sanme as

19 | undel iverabl e by the postal authorities shall constitute

20 | conpliance with such provi sions.

21 (9) | NVERSE CONDEWMNATI ON ACTI ON; NOTI CE. - - Before an

22 | inverse condemation action is initiated by a business owner
23| claiming damages as set forth in s. 73.071(3)(c), the business
24 | owner shall provide the condeming authority with a witten
25| notice of intent to file an inverse condemati on acti on, and,
26 | upon such notice being nade, the parties shall proceed under
27 | subsections (4) through (8).

28 (10) PROCEDURAL MODI FI CATI ONS. - - By nutual agreenent of
29 | the parties, the provisions of dispute resolution set forth in
30| this section may be nodified, except for those provisions set
31

13
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1| forth in subsections (1)(a), (3), (6)(a), (b), and (c), 7(a),
2|(c), and (d), and (8) which are nmandatory.

3 Section 3. Effective July 1, 1999, subsection (3) of
4 | section 73.071, Florida Statutes, is anended to read:

5 73.071 Jury trial; conpensation; severance damages;
6 | busi ness danmmges. - -

7 (3) The jury shall determine solely the anount of

8 | conpensation to be paid, which conpensation shall include:

9 (a) The value of the property sought to be

10 | appropriated. Wen the incone approach to value is used to
11| value the property sought to be acquired, and when the hi ghest
12 | and best use of the property sought to be acquired is in

13| agriculture as defined in s. 570.02(1), incone from

14 | agriculture is attributable to real estate for purposes of
15 | conpensati on under this paragraph and paragraph (b).+

16 (b) \Where less than the entire property is sought to
17 | be appropriated, any danages to the renmmi nder caused by the
18 | t aki ng. —inetuding,—when—the—acti-on—is—by—theDBepartrent—of
19 e ’ - ey i .

20

21

22

23

24

25

26 | ef—theproperty—so—takenrayreasonably—eatuse-Any person

27 | claimng the right to recover such special danages shall set
28 | forth in his or her witten defenses the nature and extent of
29 | such damages. ;—and

30 (c) The probabl e damages reasonably caused to a

31 | business, where the action is by the Departnent of

14
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Transportation, county, nunicipality, board, or district or

ot her public body for the condemnati on of a right-of-way, and

where either the taking of the property sought to be

appropriated as all owed under paragraph (a), or the effect of

the taking on the remminder, including, but not linmted to, a

substantial dimnution of access, as allowed under all facts

and circunstances for which a property owner could recover

under paragraph (b), may danage or destroy an established

busi ness of nore than 4 years' standing, owned or operated at

that | ocation by the party whose property is being taken. Any

person clainmng the right to recover such special danages

shall set forth in his or her witten defenses the nature and

extent of such damages. The total conpensati on awarded for

busi ness danages nmay not exceed the val ue of the business.

Not wi t hst andi ng the provisions of this subsection to the

contrary, conpensation for busi ness damages shall not be paid

when the taking is by a public utility or when an entire

parcel is taken for public transit internodal or multinpda

termnals and centers; however, in such instances, businesses

whi ch woul d ot herwi se be qualified under this section for

busi ness damages shall be entitled to the cost to relocate the

busi ness and downti ne | osses associated with the rel ocation of

t hat busi ness.

(d) Evidence of the ability to mitigate business

danmages onsite or by relocating all or part of the business to

an adj acent property or to another conparable location in the

sane nmarket trade area nay be consi dered when the cost of

mtigation is |l ess than the total busi ness damages cl ai ned.

Any increased costs of operation and reasonabl e expenses of

mtigation resulting fromthe onsite nitigation plan or from

the relocation of the business to another conparable |ocation
15
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in the sane narket trade area, together with noving costs,

downtinme | osses, and unnitigated danages, may be incl uded when

det er mi ni ng busi ness danmges.

(e)te)y Where the appropriation is of property upon
whi ch a nobile hone, other than a travel trailer as defined in
s. 320.01, is |ocated, whether or not the owner of the nobile
hone is an owner or |essee of the property involved, and the
effect of the taking of the property involved requires the
rel ocati on of such nobile home, the reasonabl e renpval or
rel ocati on expenses incurred by such nobile honme owner, not to
exceed the replacenent val ue of such nobile hone. The
conpensation paid to a nobile hone owner under this paragraph
shal | preclude an award to a nobil e honme park owner for such
expenses of renpval or relocation. Any nobile hone owner
claimng the right to such renoval or relocation expenses
shall set forth in his or her witten defenses the nature and
extent of such expenses. This paragraph shall not apply to
any governnental authority exercising its power of eninent
domai n when reasonabl e renoval or relocation expenses nust be
paid to nobil e honme owners under other provisions of |aw or
agency rule applicable to such exercise of power.

Section 4. FEffective July 1, 1999, the Legislature

finds that a proper and legitinate state purpose is served

when busi ness owners are extended a fair and reasonabl e

val uation of their business and given conpensation for danmmges

to their businesses or dimnution of access caused by

governnental condemning authorities. Therefore, the

Legi sl ature deternines and declares that this act fulfills an

i nportant state interest.
Section 5. Effective July 1, 1999, subsection (1) of
section 73.091, Florida Statutes, is anended to read:
16
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73.091 Costs of the proceedings. --
(1) Except as provided in s. 73.092,the petitioner

shal | pay attorney—s—fees—asprovidet—+n—s—73—092—as—weH——=as
al |l reasonabl e costs ineurtred—in—the—defense of the

proceedings in the circuit court, including, but not linmted

to, a reasonable attorney's fee, reasonabl e appraisal fees,

and, when busi ness danmages are awarded, reasonabl e expert fees

and costs cofpensable—areasonable—acecountant-—s—fee, to be

assessed by that court.
Section 6. Effective July 1, 1999, subsection (2) of
section 73.131, Florida Statutes, is anended, and subsection

(3) is added to said section, to read:

73.131 Appeals; costs.--

(2) The petitioner shall pay all reasonable costs of
the proceedings in the appellate court, including a reasonabl e
attorney's fee to be assessed by that court, except upon an
appeal taken by a defendant in which the judgnent of the | ower
court shall be affirned, or an appeal by the condemi ng

authority in which the judgnent of the |ower court shall be

reversed.
(3) No attorney's fees shall be awarded on an appea

of a busi ness danages clai munl ess the property owner

prevails, regardl ess of which party appeals the trial court's

deci si on.

Section 7. The anendnent to ss. 73.0511, 73.071
73.091, and 73.131, Florida Statutes, in this act shall be
applicable to emnent donmain actions filed on or after July 1,
1999.

Section 8. FEffective July 1, 1998, section 215. 20,
Fl orida Statutes, is anended to read:

17
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1 215.20 Certain income and certain trust funds to

2| contribute to the General Revenue Fund. --

3 (1) A service charge of 7 percent, representing the

4| estinmated pro rata share of the cost of general governnent

5| paid fromthe General Revenue Fund, shall be deducted from al
6 | incone of a revenue nature deposited in all trust funds except
7| those enunerated in s. 215.22. Incone of a revenue nature

8 | shall include all earnings received or credited by such trust
9| funds, including the interest or benefit received fromthe

10 | investnent of the principal of such trust funds as may be

11 | pernmitted by law. This provision shall be construed in favor
12 | of the General Revenue Fund in each instance. Al such

13 | deductions shall be deposited in the General Revenue Fund.

14 (2) Notwithstanding the provisions of subsection (1),
15| funds col l ected for peanut, soybean, or tobacco nmarketing

16 | orders pursuant to chapter 570 and the Florida Citrus

17 | Advertising Trust Fund shall be subject to a 3-percent service
18 | charge, to be deposited in the General Revenue Fund.

19 (3) A service charge of 0.3 percent shall be deducted
20| fromincome of a revenue nature deposited in the trust funds
21 | enunerated in subsection (4). Incone of a revenue nature

22 | shall include all earnings received or credited by such trust
23| funds, including the interest or benefit received fromthe

24 | investnment of the principal of such trust funds as may be

25| permitted by law. This provision shall be construed in favor
26 | of the General Revenue Fund in each instance. All such

27 | deductions shall be deposited in the General Revenue Fund.

28 (4) The incone of a revenue nature deposited in the
29 | followi ng described trust funds, by whatever nane desi gnated,
30| is that fromwhich the deductions authorized by subsection (3)
31| shall be nade:

18
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(a) The Fuel Tax Collection Trust Fund created by s.
206. 875, except that, effective July 1, 2004, no deduction
shall be made fromthe proceeds of the county fuel tax
di stributed pursuant to s. 206. 60.

(b) Al incone derived from outdoor advertising and

overwei ght violations which is deposited in the State
Transportation Trust Fund created by s. 206. 46.

(c) Al taxes levied on notor fuels other than
gasoline levied pursuant to the provisions of s. 206.87(1)(a).

(d) The State Alternative Fuel User Fee O earing Trust
Fund established pursuant to s. 206.879(1).

(e) The Local Alternative Fuel User Fee O earing Trust
Fund established pursuant to s. 206.879(2).

(f) The Cgarette Tax Collection Trust Fund created by
s. 210. 20.

(g) The Nonnandatory Land Recl amation Trust Fund
establ i shed pursuant to s. 211.3103.

(h) The Phosphate Research Trust Fund established
pursuant to s. 211.3103.

(i) The Land Reclamation Trust Fund established
pursuant to s. 211.32(1)(f).

(j) The Educational Certification and Service Trust
Fund created by s. 231. 30.

(k) The trust funds adm ni stered by the Division of
Hi storical Resources of the Departnent of State

(1) The Marine Resources Conservation Trust Fund
created by s. 370.0608, with the exception of those fees
collected for recreational saltwater fishing |icenses as
provided in s. 370.0605.

19
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(m The Local Option Fuel Tax Trust Fund created
pursuant to s. 336.025. This paragraph is repealed July 1,
2004.

(n) The Florida Public Service Regulatory Trust Fund
establ i shed pursuant to s. 350.113.

(o) The State Gane Trust Fund established by s.

372. 09.

(p) The Special Disability Trust Fund created by s.
440. 49.

(gq) The Workers' Conpensation Adninistration Trust
Fund created by s. 440.50(1)(a).

(r) The Enploynent Security Adninistration Trust Fund
created by s. 443.211(1).

(s) The Special Enploynent Security Adm nistration
Trust Fund created by s. 443.211(2).

(t) The Professional Regulation Trust Fund established
pursuant to s. 455.219.

(u) The Speech-Language Pat hol ogy and Audi ol ogy Tr ust
Fund.

(v) The Division of Licensing Trust Fund established
pursuant to s. 493.6117.

(w) The Division of Florida Land Sal es, Condomi ni uns,
and Mobil e Homes Trust Fund established pursuant to s.

498. 019.

(x) The trust fund of the Division of Hotels and
Restaurants, as defined in s. 509.072, with the exception of
those fees collected for the purpose of funding of the
hospitality education programas stated in s. 509. 302.

(y) The trust funds adm ni stered by the Division of
Pari - mut uel Wagering and the Florida Quarter Horse Racing
Pronotion Trust Fund.

20
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(z) The CGeneral Inspection Trust Fund and subsidiary
accounts thereof, unless a different percentage is authorized
by s. 570. 20.

(aa) The Florida G trus Advertising Trust Fund created
by s. 601.15(7), including transfers from any subsidiary
accounts thereof, unless a different percentage is authorized
in that section.

(bb) The Agents and Solicitors County Tax Trust Fund
created by s. 624.506.

(cc) The Insurance Comm ssioner's Regul atory Trust
Fund created by s. 624.523.

(dd) The Financial Institutions' Regulatory Trust Fund
establ i shed pursuant to s. 655.049.

(ee) The Crines Conpensation Trust Fund established
pursuant to s. 960. 21

(ff) The Records Managenment Trust Fund establi shed
pursuant to s. 257.375.

(gg) The Al coholic Beverage and Tobacco Trust Fund
establ i shed pursuant to s. 561.025.

(hh) The Health Care Trust Fund established pursuant
to s. 455.2205.

(ii) The Police and Firefighters' Prem um Tax Trust
Fund established within the Division of Retirenent of the
Depart nent of Managenent Servi ces.

The enuneration of the foregoing noneys or trust funds shal
not prohibit the applicability thereto of s. 215.24 should the
Governor determine that for the reasons nmentioned in s. 215.24
the noney or trust funds should be exenpt herefrom as it is
the purpose of this law to exenpt incone fromits force and
ef fect when, by the operation of this |law, federal natching

21
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1| funds or contributions or private grants to any trust fund
2| would be lost to the state.
3 (5) There is appropriated fromthe proper respective
4| trust funds fromtinme to tinme such suns as nmay be necessary to
5] pay to the General Revenue Fund the service charges inposed by
6 | this section.
7 (6) Notwithstanding the provisions of subsection (1),
8 | the service charge provided for by subsection (1) which is
9| deducted fromthe proceeds of the county fuel tax distributed
10 | pursuant to s. 206.60 and fromthe Local Option Fuel Tax Trust
11 | Fund shall be reduced as foll ows:
12 (a) For the period July 1, 1998, through June 30,
131 1999, the rate of this charge shall be 6 percent.
14 (b) For the period July 1, 1999, through June 30,
15 ] 2000, the rate of this charge shall be 5 percent.
16 (c) For the period July 1, 2000, through June 30,
17 |1 2001, the rate of this charge shall be 4 percent.
18 (d) For the period July 1, 2001, through June 30,
19| 2002, the rate of this charge shall be 3 percent.
20 (e) For the period July 1, 2002, through June 30,
21| 2003, the rate of this charge shall be 2 percent.
22 (f) For the period July 1, 2003, through June 30,
23| 2004, the rate of this charge shall be 1 percent.
24 (g) Beginning July 1, 2004, and thereafter, no service
25| charge shall be deducted pursuant to subsection (1) fromthe
26 | proceeds of the county fuel tax distributed pursuant to s.
27| 206.60 or fromthe Local Option Fuel Tax Trust Fund.
28 Section 9. FEffective July 1, 2004, paragraphs (t) and
29| (u) are added to subsection (1) of section 215.22, Florida
30| Statutes, to read
31
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1 215.22 Certain inconme and certain trust funds

2| exenpt. --

3 (1) The following inconme of a revenue nature or the
4| follow ng trust funds shall be exenpt fromthe deduction

5| required by s. 215.20(1):

6 (t) The proceeds of the county fuel tax distributed

7| pursuant to s. 206. 60.

8 (u) The Local Option Fuel Tax Trust Fund.

9 Section 10. Section 704.01, Florida Statutes, is

10 | anended to read:

11 (Substantial rewordi ng of section. See

12 s. 704.01, F.S., for present text.)

13 704.01 Conmmon-law and statutory easenents of

14 | necessity. --

15 (1) |1 MPLIED GRANT OF WAY OF NECESSITY. --The common- | aw
16 | rule of an inplied grant of necessity is recogni zed, adopted,
17 | and nodified as follows: An inplied grant exists when a

18 | grantor has conveyed or hereafter conveys |lands to which there
19| is no reasonabl e | egal access except over |ands retained by
20| the grantor, or when the grantor has retained or hereafter

21| retains lands to which there is no reasonabl e | egal access
22 | except over lands that the grantor has conveyed. An inplied
23| grant arises only when a unity of title exists froma common
24 | source other than the original grant fromthe state or United
25| States. An inplied grant is unaffected by subsequent transfer
26 | of either the donminant or servient estate, including

27 | involuntary transfers, such as tax deeds, foreclosures, or

28 | reversi ons.

29 (2) STATUTORY WAY OF NECESSITY. --Based on public

30| policy, convenience, and necessity, a statutory way of

31| necessity exists when any | and does not have reasonabl e | ega
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1| access and no commopn-law i nplied grant of way of necessity

2 | exists.

3 (3) EXTENT OF WAY OF NECESSITY. - -

4 (a) For the purposes of either subsection (1) or

5| subsection (2), the way of necessity shall be by the shortest
6 | route which provides reasonabl e | egal access between the

7 | portion of the doninant estate nost in need of the way and the
8 | public road nearest thereto; however, the route of an inplied
9| way of necessity to be created pursuant to subsection (1)

10| shall take into consideration any increase in the burden upon
11| the servient estate since the severance of unity of title

12 | arising as a result of the creation thereof, and the route of
13| a statutory way of necessity to be created under subsection

=
N

(2) shall take into consideration the new burden upon the

15| servient estate arising as a result of the creation thereof.
16 (b) \herever appearing in this section, the term

17 |"reasonabl e | egal access" shall have the foll owi ng neani ngs:
18 1. If the donminant estate is within a nunicipality,
19 | the term"reasonabl e | egal access" neans | egal access over
20| l and which reasonably satisfies all of the requirenents for
21| the beneficial use and enjoynent of the dom nant estate.

22 2. If the dominant estate is not within a

23| municipality, the term"reasonabl e | egal access" neans | ega
24 | access over land other than by way of a bridge, turnpi ke road,
25 | enbanknent, or substantial fill.

26

27 | For the purposes of subparagraph 1., the fact that there

28 | exists some formof |egal access to the domi nant estate does
29 | not preclude the establishnent of a way of necessity if said
30| existing access is of such a nature that it does not

31| constitute reasonable | egal access by satisfying all of the

24
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reasonabl e requirenents for the beneficial use and enj oynent

of the domi nant estate.

(c) The way of necessity under either subsection (1)

or subsection (2) nay also be used for franchised cabl e

tel evision service and necessary utility services, including,

but not limted to, water, wastewater, reclai ned water

natural gas, electricity, or tel ephone service.
Section 11. Section 704.04, Florida Statutes, is
anended to read:

704.04 Judicial renedy and conpensation to servient
owner . - - When the owner or owners of such |ands across which a
statutory way of necessity under s. 704.01(2) is clained,
excl usive of the comon-law right, objects or refuses to
permt the use of such way under the conditions set forth
herein or until she or he receives conpensation therefor
either party or the board of county comm ssioners of such
county may file suit in the circuit court of the county
wherein the land is located in order to determine if the claim
for said easenent exists, and the anount of conpensation to
which said party is entitled for use of such easenent. \Were
said easenent is awarded to the owner of the doni nant
tenenment, it shall be in conpliance with s. 704.01(2) and
shal | exist so long as such easenent is reasonably necessary
for the purposes stated herein. The court, in its discretion
shal | determne all questions, including the type, duration
extent, and | ocation of the easenent, the anount of
conpensation, and the attorney's fees and costs to be awarded
to either party for unreasonable refusal to conply with the
provisions of s. 704.01(2) provided that if either of said
parties so requests in her or his original pleadings, the
anount of conpensation may be determined by a jury trial. The

25
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1| easenent shall date fromthe tine the award is paid. A way of
2 | necessity created pursuant to this section shall be evidenced
3|l by awitten instrunent (which may be the final judgnent)

4 | which is placed of record and contains a legally sufficient

5] description of the easenent, the dom nant estate, and the

6 | servient estate.

7 Section 12. Legislative intent.--It is the intent of
8| the Legislature that the anendnents to sections 704.01

9| 704.03, and 704.04, Florida Statutes, in this act shall take
10 | effect upon becom ng | aw and shall thereafter set the standard
11| for deternining the exi stence and extent of all ways of

12 | necessity.

13 Section 13. By January 1, 2002, the Departnent of

14 | Transportation shall submit a report to the Governor, to the
15| President of the Senate, and to the Speaker of the House of
16 | Representatives on the cost and effectiveness of the statutory
17 | changes contained in ss. 73.0511, 73.071, 73.091, and 73.131
18 | Florida Statutes, as anended by this act.

19 Section 14. A working group is hereby established
20 | conposed of a representative of the Departnment of
21| Transportation, the Departnent of Banki ng and Fi nance, the
22| Florida Associ ation of Counties, the Florida Farm Bureau, the
23| Fl ori da Chanber of Commerce, the Florida Petrol eum Marketers
24 | Association, the Florida Retail Federation, the Florida
25| Restaurant Association, the Florida United Busi nesses
26 | Associ ation, and the National Federation of |ndependent
27 | Busi nesses to anal yze and report on the feasibility of
28 | establishing prograns for assisting businesses adversely
29 | affected by transportation projects and to nake
30 | recommendati ons on establishing alternative nethods of
31| identifying business danage entitlenents subsequent to
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1| conpletion of project construction in order to nore accurately
2 | assess busi ness damages. The report shall be subnitted to the
3| Governor, to the President of the Senate, and to the Speaker
4| of the House of Representatives by January 1, 1999, and nay

5| address, but is not linmited to, the foll ow ng:

6 (1) Business |loan prograns with | ow or no interest

7| rates.

8 (2) Business grant prograns.

9 (3) Credits for, and exenptions from taxes or fees

10| for inpacted busi nesses.

11 (4) Use of state surcharges on local fuel tax revenues
12 | to fund | ocal busi ness assi stance prograns.

13 (5) Use of alternative dispute resol ution approaches
14 | to resol ving busi ness damage cl ai ns.

15

16 | Such prograns should only be avail abl e when a busi ness can

17 | denpnstrate actual revenue | osses based on a conpari son of

18 | busi ness records before and after the acquisition and

19 | conpl etion of construction.

20 Section 15. Section 704.03, Florida Statutes, is

21| repeal ed

22 Section 16. Effective July 1, 1999, subsection (2) of
23 | section 337.27, subsection (2) of section 348.759, and

24 | subsection (2) of section 348.957, Florida Statutes, are

25 | repeal ed

26 Section 17. Effective July 1, 1999, paragraph (b) of
27 | subsection (1) of section 127.01, Florida Statutes, is anmended
28 | to read:

29 127.01 Counties del egated power of em nent donai n;

30 | recreational purposes, issue of necessity of taking.--

31 (1)
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1 (b) Each county is further authorized to exercise the
2 | eminent domain powers granted to the Departnment of

3| Transportation by s. 337.27(h—ant—{2), the transportation

4 | corridor protection provisions of s. 337.273, and the right of
5] entry onto property pursuant to s. 337.274.

6 Section 18. Effective July 1, 1999, subsection (2) of
7 | section 166.401, Florida Statutes, is anended to read:

8 166. 401 Right of eninent domain.--

9 (2) Each nunicipality is further authorized to

10 | exercise the em nent dommin powers granted to the Departnent
11| of Transportation in s. 337.27(f—and—{2rand the

12 | transportation corridor protection provisions of s. 337.273.
13 Section 19. Except as otherw se provided herein, this
14 | act shall take effect upon beconing a | aw.
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