Fl ori da House of Representatives - 1997 CS/HBs 37 & 127
By the Conmittee on Health Care Services and

Re resentatives Stafford, Diaz de la Portilla, VWAsserman
ultz, Smth, Roberts-Burke, Heyman, Peaden, Cosgrove,
Frankel Futch, Brown, Maygarden, Jacobs, Spratt,
(Addi tional Sponsors on Last Printed Page)
1 A bill to be entitled
2 An act relating to genetic testing for
3 i nsurance purposes; anending s. 624.155, F.S.
4 permitting civil actions against insurers for
5 violations of s. 627.4301, F.S.; creating s.
6 627.4301, F.S.; prohibiting health insurers
7 fromusing genetic information or requiring
8 genetic testing; anending s. 632.638, F.S.
9 providing applicability of s. 627.4301, F.S.
10 to fraternal benefit societies; creating s.
11 636. 0201, F.S.; providing applicability of s.
12 627.4301, F.S., to prepaid limted health
13 servi ce organi zations; anending s. 641. 30,
14 F.S.; providing applicability of s. 627.4301
15 F.S., to health mai ntenance organi zati ons;
16 creating s. 641.438, F.S.; providing
17 applicability of s. 627.4301, F.S., to prepaid
18 health clinics; anending s. 760.40, F.S.
19 defining the term"genetic testing"; providing
20 exceptions; providing standards for inforned
21 consent; prohibiting release of genetic testing
22 results without witten consent, under certain
23 ci rcunstances; providing civil and crimna
24 penalties; providing an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Paragraph (a) of subsection (1) of section
29| 624. 155, Florida Statutes, is anended to read:
30 624.155 CGivil renedy. --
31
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(1) Any person may bring a civil action against an
i nsurer when such person is danmaged
(a) By a violation of any of the follow ng provisions
by the insurer:
1. Section 626.9541(1) (i), (0), or (X);
Section 626. 9551;
Section 626.9705;
Section 626.9706;
Section 626.9707; e+
Section 627.4301; or
7.6 Section 627.7283.
(b) By the conmission of any of the follow ng acts by

o 0o h wN

the insurer:

1. Not attenpting in good faith to settle clains when
under all the circunstances, it could and shoul d have done so,
had it acted fairly and honestly toward its insured and with
due regard for his interests;

2. Making clainms paynents to insureds or beneficiaries
not acconpani ed by a statenent setting forth the coverage
under which paynents are being nade; or

3. Except as to liability coverages, failing to
promptly settle clains, when the obligation to settle a claim
has becone reasonably clear, under one portion of the
i nsurance policy coverage in order to influence settlenents
under other portions of the insurance policy coverage.

Not wi t hst andi ng the provisions of the above to the contrary, a
person pursuing a renedy under this section need not prove
that such act was committed or perfornmed with such frequency
as to indicate a general business practice.
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1 Section 2. Section 627.4301, Florida Statutes, is

2| created to read

3 627.4301 Genetic information for insurance purposes. --
4 (1) DEFINITIONS.--As used in this section, the term

5 (a) "Genetic information" neans infornmati on about

6 | genes, gene products, or inherited characteristics that may

7| derive fromthe individual or a fanmly nmenber. Genetic

8 | informati on does not include information derived fromroutine
9 | physi cal exam nation or chem cal, blood, or urine analysis

10 | unl ess conducted purposefully to identify genes, gene products
11 ) or inherited characteristics, or routine famly history.

12 (b) "Health insurer" neans an aut horized insurer

13| offering health insurance as defined in s. 624.603, a

14 | self-insured plan as defined in s. 624.031, a

15| nul ti pl e-enpl oyer wel fare arrangenent as defined in s.

16 | 624.437, a prepaid linmted health service organi zati on as

17 | defined in s. 636.003, a health nmi ntenance organi zati on as
18 | defined in s. 641.19, a prepaid health clinic as defined in s.
19| 641. 402, a fraternal benefit society as defined in s. 632.601
20| an accountable health partnership as defined in s. 408.701, or
21| any health care arrangenent whereby risk is assuned

22 (2) USE OF GENETI C | NFORVATI ON. - -

23 (a) In the absence of a diagnosis of a condition

24 | related to genetic information, no health insurer authorized
25| to transact insurance in this state may cancel, linit, or deny
26 | coverage, or establish differentials in preniumrates, based
27 | on such information

28 (b) Health insurers may not require or solicit genetic
29 | testing as defined in s. 760.40, use or review genetic test

30| results, or consider a person's decisions or actions relating
31| to genetic testing in any manner for any insurance purpose.
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(3) APPLI CATI ON OF SECTION. --This section does not
apply to the underwiting or issuance of a life insurance

policy, disability inconme policy, long-termcare policy,

accident-only policy, hospital indemity or fixed indemity

policy, dental policy, or vision policy or any other actions

of an insurer directly related to a life insurance policy,

disability inconme policy, long-termcare policy, accident-only

policy, hospital indemity or fixed indemity policy, dental

policy, or vision policy.
Section 3. Section 632.638, Florida Statutes, is
anended to read:

632.638 Applicability of other code provisions.--In
addition to other the provisions heretofore contained or
referred to in this chapter, the foll ow ng ether chapters and

provisions of this code shatt+ apply to fraternal benefit
societies, to the extent applicable and not in conflict with
the express provisions of this chapter and the reasonabl e
i mplications thereof —as—+fottows:

(1) Part | of chapter 624;

(2) Part Il of chapter 624;

(3) Sections 624.404, 624.415, 624.416, 624.418,
624. 420, 624.421, 624.4211, 624.422, and 624. 423;

(4) Section 624.501;

(5) Part | of chapter 626;

(6) Part Il of chapter 626;

(7) Part IV of chapter 626;

(8) Sections 626.901 through 626.912;

(9) Part VIII of chapter 626, subject to the
[imtations set forth in former s. 632.341;

(10) Section 627.424;

(11) Section 627.428;
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(12) Section 627.4301
(13) (2} Section 627.479; and
(14) 33y Part | of chapter 631
Section 4. Section 636.0201, Florida Statutes, is
created to read

636. 0201 Genetic information restrictions.--A prepaid

limted health service organization nust conply with the

provisions of s. 627.4301.
Section 5. Subsection (5) is added to section 641. 30,
Fl orida Statutes, to read

641.30 Construction and relationship to other |aws.--

(5) Every health mai ntenance organi zati on nust conply
with the provisions of s. 627.4301.

Section 6. Section 641.438, Florida Statutes, is
created to read

641.438 Cenetic information restrictions.--A prepaid

health clinic nmust conply with the provisions of s. 627.4301
Section 7. Section 760.40, Florida Statutes, 1996
Suppl enent, is anended to read:

760.40 Genetic testing; inforned consent;
confidentiality.--

(1) As used in this section, the ternfgenetic
testing" neans testing to determne the presence or absence of

variations or mutations, including carrier status, in an

individual's genetic material or genes that are scientifically

or nedically believed to cause a di sease, disorder, or

syndrone, or are associated with a statistically increased

ri sk of devel oping a di sease, disorder, or syndronme, which is

asynptomatic at the tine of testing bNAanatysts—neans—the
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1| persen~s—boedy. The termincludes DNA typing, but does not

2 | i ncl ude: ant—genetie—testing—

3 (a) Routine physical exam nations or chenical, blood,
4] or urine analysis unless conducted purposefully to identify

5] genetic variation

6 (b) Testing for the purpose of diagnosing a disease,

7 | di sorder, or syndrone that has ari sen because of a variation
8| or mutation in genes or genetic materi al

9 (c) Testing conducted for the purposes of crimnna

10 | prosecuti on;

11 (d) Testing to deternmine paternity as provided in s.
12 | 742.12( 1) ;

13 (e) Testing for the purposes of acquiring speci nens

14 | for persons convicted of certain offenses as provided in s.
15 | 943. 325;

16 (f) Testing of infants perfornmed pursuant to s.

17 | 383. 14;

18 (g) Testing to deternmine the identity of a deceased

19 | person; or

20 (h) Testing conducted on anonynous sanpl es of human

21| genetic material or genes for research or statistica

22 | purposes, or pursuant to a research protocol approved by an
23| Institutional Review Board which ensures the anonynity of the
24 | sources of the sanples.

25 (2)(a) Genetic testing Except—for—purposes—of—crimnalt
26 on- : f . .

27 | provided—in—s—742-12(1),—and—except—forpurposes—of—acquiring
o8 . : . | of . g

29 | provided—in—s—943-325 DPBNA—analysts may be performed only

30| with the informed consent of the person to be tested, and such
31 | person shall have the exclusive right to specify whether and
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under what conditions the results of such genetic testing nay

be retained by or disclosed to any person. The results of such

genetic testing BNA—analysts, whether held by a public or

private entity, arethe—exetusiveproperty—of—theperson
testedare confidential, and may not be disclosed without the

written consent of the person tested. Such information held by
a public entity is exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution.

(b) Inforned consent to genetic testing nust be given

in witing, and, before consent is given, the person being

t ested nust be inforned:

1. O the purpose, potential uses, and linitations of

the test results;

2. That the test results could preclude or result in

the i ssuance of a substandard life, disability incone,

| ong-termcare, accident-only, hospital indemity or fixed

i ndemmity, dental or vision policy, or be used to grant or

deny an enpl oynent, nortgage, loan, credit, or educationa

opportunity;

3. That the test results may not be discl osed wi thout

the consent of the person tested; and

4, That state |law provides civil and crinna

penalties for the unauthorized disclosure of the results of

genetic testing.

(c) The results of genetic testing may not be rel eased

pursuant to a consensual or nonconsensual general rel ease of

patient records. Any disclosure of the results of genetic

testing that identifies the person tested with the test

results requires a separate witten consent to rel ease and

nust satisfy the followi ng requirenents:

1. Be witten in plain | anguage on a separate form
7
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1 2. Be dated and signed by the person tested or person
2 | authorized to act on behalf of the person tested;

3 3. Specify the person or entity authorized to discl ose
4| the test results;

5 4, Specify the person or entity authorized to receive
6| the test results and the purposes for which the test results
7| are to be used;

8 5. Specify the length of tine the rel ease shall remain
9| valid; and

10 6. Advise the person signing the rel ease of the right
11 ) to receive a copy of the rel ease.

12

13 | Access to genetic test results that identify subjects

14 | participating in clinical investigations regulated by the

15 ] United States Food and Drug Administration, which is pernitted
16 | under 21 C.F.R part 812 or part 312, shall not be considered
17 | an unauthori zed rel ease or disclosure under this paragraph

18 (d) Any insurer authorized to transact business in

19 | this state who possesses information derived fromgenetic

20| testing, which identifies or provides identifying

21| characteristics of the person to whomthe test results apply,
22 | may not further release the information to any third party,
23 | including insurance industry data banks, without the explicit
24 | witten consent of the individual tested.

25 (e) tb)y A person who viol ates paragraph (a), paragraph
26 |(b), paragraph (c), or paragraph (d)is guilty of a

27 | mi sdeneanor of the first degree, punishable as provided in s.
28 | 775.082 or s. 775.083. Each disclosure nmade in violation of
29 | this section is a separate and acti onabl e of f ense.

30 (f) In addition to the crimnal penalty provided in

31 | paragraph (e), any person who violates the confidentiality
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provisions of this section shall be civilly liable to the

person whose genetic testing results were unlawfully discl osed

for actual damages and an additional civil penalty of $2,500

for a negligently caused disclosure and $10,000 for a

willfully caused discl osure.

(3) If the infornmation obtained froma genetic test

was used in any decision to grant or deny any insurance, issue

a substandard insurance policy, or grant or deny an

enpl oynent, nortgage, loan, credit, or education opportunity,

t he person tested nust be provided notice of such decision and

that, upon the request of the person tested, the test results

will be made available to his or her physician. Aperson—who

opportunity—If the information was used in any decision that
resulted in a denial, or the issuance of a substandard

i nsurance policy,the genetic test anmatysts nust be repeated
to verify the accuracy of the first test result anatysts, and
if the first test result analysts is found to be inaccurate,
the denial or issuance of a substandard insurance policy nust

be revi ened.
Section 8. This act shall take effect January 1, 1998.
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Dawson-Wiite, Celler, Heal ey, Logan, Lynn, Merchant, Mirnan,
Ritter, Sanderson, Kelly, Mckenzie, Posey, Rayson, Rojas,
Greene, Bloom Eggelletion, Culp, D. Prewitt, Saunders,

Li vi ngst on and Casey
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