Fl ori da House of Representatives - 1998 HB 3715
By Representative Franke

1 Abill to be entitled

2 An act relating to acquired inmunodeficiency

3 syndrone (AIDS); anending s. 381.0035, F.S.

4 expanding AIDS instruction required in the

5 educational course for health care facilities'

6 enpl oyees and clients; anending s. 381. 0038,

7 F.S.; authorizing the State Health O ficer to

8 establish sterile needl e exchange projects;

9 providing project criteria; requiring a report;
10 providi ng an exenption fromstatutes rel ating
11 to use or possession of drug paraphernali a;

12 anending s. 381.004, F.S.; providing a

13 definition; expanding information to be

14 provided prior to obtaining inforned consent

15 for an HV test; providing for inforned consent
16 of the legal guardian of an incapacitated

17 person; revising provisions relating to

18 notification of test results; authorizing

19 rel ease of prelimnary HV test results under
20 certain conditions; deleting provisions

21 relating to posttest counseling; providing

22 addi tional persons to whomthe identity of a
23 test subject may be disclosed; providing

24 addi ti onal exceptions to inforned consent

25 requi renments; requiring annual registration of
26 testing prograns; providing for fees; deleting
27 obsol ete term nol ogy; authorizing inspections
28 and i nvestigations by officers or enployees of
29 the Departnent of Health; directing the

30 departnment to institute court proceedi ngs under
31 certain circunstances; providing requirenents
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1 With respect to the departnent's protocol for

2 H 'V testing and counseling; anending s. 384.25

3 F.S.; deleting provisions relating to protocols

4 and to certain notifications, to renbve

5 duplications and conformto the act; anendi ng

6 s. 455.2226, F.S.; expanding AIDS instruction

7 required in the educational course for funera

8 di rectors and enbal ners; anending ss. 775.0877

9 and 960.003, F.S., to conformto the act;

10 providing an effective date.

11

12 | Be It Enacted by the Legislature of the State of Florida:

13

14 Section 1. Subsection (1) of section 381.0035, Florida
15| Statutes, is anended to read:

16 381. 0035 Educational course on human i nmunodefi ci ency
17 | virus and acquired i mmune deficiency syndrone; enployees and
18 | clients of certain health care facilities.--

19 (1) The Departnent of Health shall require al
20 | enpl oyees and clients of facilities licensed under chapters
21| 393, 394, and 397 and enpl oyees of facilities |licensed under
22 | chapter 395 and parts IIl, II1l, 1V, and VI of chapter 400 to
23| conplete, biennially, a continuing educational course on the
24 | nodes of transnission, infection control procedures, clinica
25 | managenent, and prevention of human i nmrunodefici ency virus and
26 | acquired i mmune deficiency syndronme with an enphasis on
27 | appropriate behavior and attitude change. Such instruction
28 | shall include information on current Florida law and its
29 | inpact on testing, confidentiality of test results, and
30| treatnent of patients, and any protocols and procedures
31| applicable to hunman i munodefi ci ency counseling and testing,
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reporting, and partner notification i ssues pursuant to ss.

381. 004 and 384. 25.

Section 2. Subsection (4) is added to section 381. 038,
Fl orida Statutes, to read

381. 0038 Education.--The Departnent of Health shal
establish a programto educate the public about the threat of
acqui red i mrune deficiency syndrone.

(4) The State Health Oficer is authorized to
establish and adninister harmreduction sterile needl e and

syringe exchange projects designed to conbat H V/ Al DS

transni ssion anong injecting drug users.

(a) The projects shall neet the following criteria:

1. The project area nust have a programfor preventing

H V transni ssion operating in the community.
2. The State Health Oficer nmust deternine that an
exchange project is likely to be an effective conponent of the

program
3. The project nust provide referral to substance

abuse treatnment and to other appropriate health and soci al

servi ces.
4. The project nust provide education to participants

on the transm ssion of human i munodefici ency virus and

hepatitis B and C, and preventi on neasures.

5. The project nust conply with established standards

for the disposal of hazardous nedi cal waste.

(b) A report evaluating the effectiveness of the

projects shall be submtted to the Legislature by March 1,
1999.

(c) Exchange or possession of needles and syringes in

conpliance with the procedures of the project shall not

constitute a violation of s. 893.147, which prohibits the use,
3
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possessi on, manufacture, delivery, or advertisenent of drug

par aphernal i a.
Section 3. Section 381.004, Florida Statutes, is
anended to read:

381.004 Testing for human i mmunodeficiency virus. --

(1) LEG SLATIVE | NTENT. --The Legislature finds that
the use of tests designed to reveal a condition indicative of
human i munodefi ci ency virus infection can be a val uable too
in protecting the public health. The Legislature finds that
despite existing |laws, regul ations, and professional standards
which require or pronote the inforned, voluntary, and
confidential use of tests designed to reveal hunan
i mrunodeficiency virus infection, many nenbers of the public
are deterred from seeki ng such testing because they
nm sunderstand the nature of the test or fear that test results
will be disclosed without their consent. The Legislature
finds that the public health will be served by facilitating
i nformed, voluntary, and confidential use of tests designed to
det ect human i nmunodeficiency virus infection

(2) DEFINITIONS.--As used in this section

(a) "HV test" neans a test ordered after July 6,
1988, to deternmine the presence of the antibody or antigen to
human i munodefi ci ency virus or the presence of hunan
i mrunodeficiency virus infection

(b) "HV test result" neans a | aboratory report of a
human i munodeficiency virus test result entered into a
nedi cal record on or after July 6, 1988, or any report or
notation in a nedical record of a laboratory report of a hunman
i munodeficiency virus test. As used in this section, the
term"H V test result" does not include test results reported
to a health care provider by a patient.

4
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1 (c) "Prelimnary HV test" nmeans an anti body screening
2| test, such as the enzyne-|inked i munosorbent assays (ELI SAs)
3] or the Single-Use D agnostic System (SUDS)

4 (d)fe)y "Significant exposure" neans:

5 1. Exposure to blood or body fluids through

6 | needl estick, instrunents, or sharps;

7 2. Exposure of nucous nenbranes to visible blood or

8 | body fluids, to which universal precautions apply according to
9| the National Centers for Di sease Control and Prevention

10| including, without Iimtations, the follow ng body fl uids:

11 a. Blood.

12 b. Semen

13 c. Vaginal secretions.

14 d. Cerebro-spinal fluid (CSF).

15 e. Synovial fluid.

16 f. Pleural fluid.

17 g. Peritoneal fluid.

18 h. Pericardial fluid.

19 [ Ammi otic fl uid.
20 j. Laboratory specinmens that contain HV (e.qg.
21 | suspensions of concentrated virus); or
22 3. Exposure of skin to visible blood or body fl uids,
23 | especially when the exposed skin is chapped, abraded, or
24 | afflicted with dermatitis or the contact is prolonged or
25| invol ving an extensive area.
26 (e) td)y "Test subject” or "subject of the test" neans
27 | the person upon whoman H'V test is perfornmed, or the person
28 | who has legal authority to make health care decisions for the
29 | test subject.
30 (3) HUVAN | MMUNCDEFI Cl ENCY VI RUS TESTI NG | NFORVED
31 | CONSENT; RESULTS; COUNSELI NG CONFI DENTI ALI TY. - -

5
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1 (a) No person in this state shall order perferma test
2| designed to identify the human i nmunodeficiency virus, or its
3| antigen or antibody, w thout first obtaining the inforned

4 | consent of the person upon whomthe test is being perforned,

5| except as specified in paragraph(h)t+)}. Informed consent

6 | shall be preceded by:

7 1. An explanation of the right to confidential

8| treatnment of information identifying the subject of the test

9] and the results of the test to the extent provided by |aw.

10 2. The information that a positive HV test result

11| will be reported to the county health departnent with

12 | sufficient information to identify the test subject.

13 3. Information regarding the availability and | ocation
14 | of anonynpbus testing sites and the fact that each county

15| health departnent nmust nmamintain a list of anonynobus testing

16 | sites, including the | ocations, phone nunbers, and hours of

17 | operation of the sites.

18

19 | Consent need not be in witing provided there is docunentation
20| in the nedical record that the test has been explained and the
21 | consent has been obt ai ned.
22 (b) Except as provided in paragraph(h){t+), informed
23 | consent nust be obtained froma |egal guardian or other person
24 | authori zed by | aw when the person
25 1. Is not conpetent, is incapacitated,or is otherw se
26 | unabl e to make an inforned judgnent; or
27 2. Has not reached the age of mpjority, except as
28 | provided in s. 384. 30.
29 (c) The person ordering the test shall ensure that al
30 | reasonabl e efforts are nade to notify the test subject of a
31| positive test result. Notification shall be conducted wth due

6
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1| regard for the information that is needed by the test subject
2| to obtain appropriate nedical services and information on

3| preventing transnission of the human i nmunodefici ency virus.
4 o b I et "

5 ot I 1 . I - .
6 r : I . . ’ I

7 . e . ot iei . . I .

8 | H-Vtest—is—ordered,—the person—orderingthetest—shat

9 | sehetutre—areturn—visit—wth—the—test—subjeet—for—thepurpose
10 | ef—disctosing—the—test—resutts—and—conduetingposttest

11 | counsetng—as—described—inparagraph—{(e)—

12 (d) No test result shall be determ ned as positive,
13| and no positive test result shall be revealed to any person
14 | wi thout corroborating or confirmatory tests being conducted,
15| except in the following situations:—

16 1. However—Prelimnary HV test results may be

17 | released to |licensed physicians or the nedical or nonnedica
18 | personnel subject to the significant exposure for purposes of
19 | subpar agraphs(h) ¢-)10. and 11. Except as provided in this
20 | section, test results are confidential and exenpt fromthe
21| provisions of s. 119.07(1).
22 2. Prelimnary HV test results may be released to
23| health care providers and to the person tested when deci si ons
24 | about care or treatnent of the person tested cannot await the
25| results of confirmatory testing. The positive prelimnary HV
26 | test results shall not be characterized to the patient as a
27 | di agnosi s of human i nmunodeficiency virus infection
28 | Justification for the use of prelimnary HV test results nust
29 | be docunented in the nedical record by the provider who
30| ordered the test. This subparagraph does not authorize the
3l | release of prelininary HV test results for the purpose of

.
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routine identification of individuals infected with the human

i mmunodeficiency virus, or when HV testing is incidental to

the prinmary diagnosis or care of a patient. Corroborating or

confirmatory testing nust still be conducted as a followp to

a positive prelininary HV test. Results shall be communi cat ed

to the patient as required by law, regardless of the HV test

out cone. The departnment shall adopt a rule defining the

situations in which prelimnary HV test results nay be

rel eased.

reporting—the—H-V—test—resutts—of—ahore—access—H-V-test—that
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O b~ DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

Fl ori da House of Representatives - 1998 HB 3715
115-176-98

(e) ) Except as provided in this section, the

identity of any person upon whom a test has been perforned and
test results are confidential and exenpt fromthe provisions
of s. 119.07(1). No person who has obtai ned or has know edge
of a test result pursuant to this section may disclose or be
conpelled to disclose the identity of any person upon whom a
test is perforned, or the results of such a test in a manner
which permts identification of the subject of the test,

except to the followi ng persons:

1. The subject of the test or the subject's legally
aut hori zed representati ve.

2. Any person, including third-party payors,
designated in a legally effective release of the test results
executed prior to or after the test by the subject of the test
or the subject's legally authorized representative. The test
subject may in witing authorize the disclosure of the test
subject's HV test results to third party payors, who need not
be specifically identified, and to other persons to whomthe
test subject subsequently issues a general release of nedica
information. A general release without such prior witten
aut horization is not sufficient to release HV test results.

3. An authorized agent or enployee of a health
facility or health care provider if the health facility or
health care provider itself is authorized to obtain the test
results, the agent or enpl oyee participates in the
admi ni stration or provision of patient care or handl es or
processes speci nens of body fluids or tissues, and the agent

9
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or enpl oyee has a need to know such information. The
departnent shall adopt a rule defining which persons have a
need to know pursuant to this subparagraph

4. Health care providers consulting between thensel ves
or with health care facilities to determ ne diagnosis and
treatnent. For purposes of this subparagraph, health care
providers shall include licensed health care professionals
enpl oyed by or associated with state, county, or nunicipa
detention facilities when such health care professionals are
acting exclusively for the purpose of providing diagnoses or
treatnent of persons in the custody of such facilities.

5. The departnent, in accordance with rules for
reporting and controlling the spread of disease, as otherw se
provided by state | aw.

6. Ahealth facility or health care provider which
procures, processes, distributes, or uses:

a. A human body part from a deceased person, with
respect to nedical information regarding that person; or

b. Senen provided prior to July 6, 1988, for the
purpose of artificial insemnation

7. Health facility staff conmmttees, for the purposes
of conducting program nonitoring, program evaluation, or
service reviews pursuant to chapters 395 and 766.

8. Authorized nedical or epidemn ol ogical researchers
who may not further disclose any identifying characteristics
or information.

9. A person allowed access by a court order which is
i ssued in conpliance with the foll ow ng provisions:

a. No court of this state shall issue such order
unl ess the court finds that the person seeking the test
results has denonstrated a conpelling need for the test

10
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results which cannot be accommbdat ed by ot her neans. In
assessi ng conpel ling need, the court shall weigh the need for
di scl osure against the privacy interest of the test subject
and the public interest which may be di sserved by disclosure
whi ch deters blood, organ, and senen donation and future hunan
i mmunodeficiency virus-related testing or which may lead to
discrimnation. This paragraph shall not apply to bl ood bank
donor records.

b. Pleadings pertaining to disclosure of test results
shal | substitute a pseudonym for the true nane of the subject
of the test. The disclosure to the parties of the subject's
true nane shall be communicated confidentially in docunents
not filed with the court.

c. Before granting any such order, the court shal
provide the individual whose test result is in question with
notice and a reasonabl e opportunity to participate in the
proceedings if he or she is not already a party.

d. Court proceedings as to disclosure of test results
shal | be conducted in canera, unless the subject of the test
agrees to a hearing in open court or unless the court
determi nes that a public hearing is necessary to the public
i nterest and the proper admnistration of justice.

e. Upon the issuance of an order to disclose test
results, the court shall inpose appropriate safeguards agai nst
unaut hori zed di scl osure which shall specify the persons who
may have access to the information, the purposes for which the
information shall be used, and appropriate prohibitions on
future disclosure.

10. A person allowed access by order of a judge of
conpensation clainms of the Division of Wrkers' Conpensation
of the Departnment of Labor and Enpl oynent Security. A judge

11
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of conpensation clains shall not issue such order unless he or
she finds that the person seeking the test results has
denonstrated a conpelling need for the test results which
cannot be acconmopdated by ot her neans.

11. Those enpl oyees of the departnment or of
chil d-placing or child-caring agencies or of famly foster
hones, licensed pursuant to s. 409.175, who are directly
involved in the placenent, care, control, or custody of such
test subject and who have a need to know such information
adoptive parents of such test subject; or any adult custodian
any adult relative, or any person responsible for the child's
wel fare, if the test subject was not tested under subparagraph
(b)2. and if a reasonable attenpt has been nade to | ocate and
informthe legal guardian of a test result. The departnent
shal | adopt a rule to inplenent this subparagraph

12. Those enpl oyees of residential facilities or of

communi ty-based care prograns which care for devel opnentally

di sabl ed persons, pursuant to chapter 393, who are directly

involved in the care, control, or custody of such test subject

and who have a need to know such i nformation. The depart nent

shal | adopt rules to inplenent this subparagraph

13. A health care provider involved in the delivery of

a child may note the nother's HV test results in the child's

nmedi cal record

14. 32— Medi cal or nonnedi cal personnel who have been

subject to a significant exposure during the course of nedica
practice or in the perfornmance of professional duties, or

i ndi viduals who are the subject of the significant exposure as
provi ded in subparagraphs(h) -)10. and 11

12
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The nedi cal exam ner may disclose positive HV test results to

the departnment in accordance with rules for reporting and

controlling the spread of disease
(f) tg) Except as provided in this section, the
identity of a person upon whom a test has been perforned is

confidential and exenpt fromthe provisions of s. 119.07(1).
No person to whomthe results of a test have been discl osed
may di sclose the test results to another person except as

aut hori zed by this subsection and by ss. 951.27 and 960. 003.
Whenever disclosure is nade pursuant to this subsection, it
shal | be acconpanied by a statenent in witing which includes
the following or substantially sinilar |anguage: "This

i nformati on has been di sclosed to you fromrecords whose
confidentiality is protected by state law. State |aw
prohibits you from nmaking any further disclosure of such
information without the specific witten consent of the person
to whom such information pertains, or as otherw se permtted
by state law. A general authorization for the rel ease of

nmedi cal or other information is NOT sufficient for this
purpose." An oral disclosure shall be acconpani ed by oral
notice and followed by a witten notice within 10 days, except
that this notice shall not be required for disclosures nade
pursuant to subparagraphs(e)+)3. and 4.

(9g) th)y Human i mmunodeficiency virus test results
contained in the nmedical records of a hospital |icensed under
chapter 395 may be released in accordance with s. 395.3025
wi t hout being subject to the requirenents of subparagraph

(e) ¢+)2., subparagraph(e)(+¥9., or paragraph(f) {g):

provi ded the hospital has obtained witten infornmed consent
for the HV test in accordance with provisions of this
secti on.

13
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1 (h) > Notwi t hstandi ng the provisions of paragraph

2] (a), informed consent is not required:

3 1. Wen testing for sexually transm ssible diseases is
4| required by state or federal law, or by rule including the

5] foll owi ng situations:

6 a. HVtesting pursuant to s. 796.08 of persons

7 | convicted of prostitution or of procuring another to conmmt

8 | prostitution.

9 b. Testing for HV by a nedical examiner in accordance
10| with s. 406.11.

11 2. Those exceptions provided for bl ood, plasng,

12 | organs, skin, senen, or other human tissue pursuant to s.

13 | 381. 0041.

14 3. For the perfornmance of an H V-rel ated test by

15| li censed nedi cal personnel in bona fide nedical emergencies
16 | when the test results are necessary for nedical diagnostic
17 | purposes to provide appropriate energency care or treatnent to
18 | the person being tested and the patient is unable to consent,
19 | as supported by docunentation in the nedical record.
20| Notification of test results in accordance with paragraph (c)
21 | Posttest—counseHng i s required
22 4. For the performance of an H V-rel ated test by
23 | licensed nedical personnel for nedical diagnhosis of acute
24 |1 ill ness where, in the opinion of the attendi ng physician
25 | obtai ning informed consent would be detrinental to the
26 | patient, as supported by docunentation in the nedical record,
27 | and the test results are necessary for nedical diagnhostic
28 | purposes to provide appropriate care or treatnent to the
29 | person being tested. Notification of test results in
30 | accordance with paragraph (c)Pesttest—ecounsetng i s required
31|if it would not be detrinental to the patient. This

14
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subpar agr aph does not authorize the routine testing of
patients for HV infection w thout infornmed consent.

5. Wien HIV testing is perforned as part of an autopsy
for which consent was obtai ned pursuant to s. 872.04.

6. For the perfornmance of an HV test upon a defendant
pursuant to the victims request in a prosecution for any type
of sexual battery where a blood sanple is taken fromthe
defendant voluntarily, pursuant to court order for any
pur pose, or pursuant to the provisions of s. 775.0877, s.

951. 27, or s. 960.003; however, the results of any HV test
perforned shall be disclosed solely to the victimand the
def endant, except as provided in ss. 775.0877, 951.27, and
960. 003.

7. Wien an HV test is nandated by court order

8. For epidem ol ogical research pursuant to s.
381.0032, for research consistent with institutional review
boards created by 45 C.F.R part 46, or for the perfornmance of
an H V-related test for the purpose of research, if the
testing is perforned in a nmanner by which the identity of the
test subject is not known and nay not be retrieved by the
resear cher.

9. Wien human tissue is collected awmfully wi thout the
consent of the donor for corneal renpval as authorized by s.
732.9185 or enucleation of the eyes as authorized by s.
732.919.

10. For the performance of an H V test upon an
i ndi vi dual who cones into contact with nedical personnel in
such a way that a significant exposure has occurred during the
course of enploynent or within the scope of practice and where
a blood sample is taken fromthat individual voluntarily by
nedi cal personnel for other purposes. "Medical personnel"

15
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includes a licensed or certified health care professional; an
enpl oyee of a health care professional, health care facility,
or bl ood bank; and a paranedi c or energency nedical technician
as defined in s. 401.23.

a. Prior to performance of an HV test on a
voluntarily obtained bl ood sanple, the individual from whom
t he bl ood was obtai ned shall be requested to consent to the
perfornmance of the test and to the rel ease of the results.

The individual's refusal to consent and all infornmation
concerning the performance of an HV test and any H V test
result shall be docunented only in the nedical personnel's
record unless the individual gives witten consent to entering
this informati on on the individual's nmedical record.

b. Reasonable attenpts to |locate the individual and to
obtai n consent shall be nade and all attenpts nust be
docunented. If the individual cannot be found, an HV test may
be conducted on the avail able bl ood sanple. |If the individua
does not voluntarily consent to the performance of an HV
test, the individual shall be inforned that an HV test w |
be perfornmed, and counseling shall be furnished as provided in
this section. However, HV testing shall be conducted only
after a |licensed physician docunents, in the nedical record of
t he nedi cal personnel, that there has been a significant
exposure and that, in the physician's nedical judgnent, the
information is nedically necessary to determ ne the course of
treatnent for the nedical personnel

c. Costs of any HV test of a blood sanple perforned
with or without the consent of the individual, as provided in
t hi s subparagraph, shall be borne by the nedical personnel or
t he enpl oyer of the nedical personnel. However, costs of
testing or treatnent not directly related to the initial HV

16
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tests or costs of subsequent testing or treatnent shall not be
borne by the nedi cal personnel or the enployer of the nedica
per sonnel

d. In order to utilize the provisions of this
subpar agr aph, the nedi cal personnel nust either be tested for
H 'V pursuant to this section or provide the results of an HV
test taken within 6 nonths prior to the significant exposure
if such test results are negative

e. A person who receives the results of an H V test
pursuant to this subparagraph shall maintain the
confidentiality of the information received and of the persons
tested. Such confidential infornmation is exenpt froms.
119.07(1).

11. For the performance of an H V test upon an
i ndi vi dual who cones into contact with nedical personnel in
such a way that a significant exposure has occurred during the
course of enploynent or within the scope of practice of the
nedi cal personnel while the nmedical personnel provides
energency nedical treatnent to the individual; or who cones
into contact with nonnedi cal personnel in such a way that a
signi fi cant exposure has occurred while the nonnedica
personnel provides energency nedi cal assistance during a
nedi cal energency. For the purposes of this subparagraph, a
nedi cal energency neans an energency nedi cal condition outside
of a hospital or health care facility that provides physician
care. The test may be perforned only during the course of
treatnent for the nedical enmergency or if the source of the

exposure expires during treatnent for the nedical energency.

a. An individual who is capable of providing consent
shal |l be requested to consent to an H'V test prior to the
testing. The individual's refusal to consent, and al

17
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i nformati on concerning the perfornance of an HV test and its
result, shall be docunented only in the nedical personnel's
record unless the individual gives witten consent to entering
this informati on on the individual's nmedical record.

b. HV testing shall be conducted only after a
| i censed physician docunents, in the nedical record of the
nedi cal personnel or nonnedi cal personnel, that there has been
a significant exposure and that, in the physician's nedica
judgnent, the information is nedically necessary to deternine
the course of treatnent for the nedical personnel or
nonmedi cal personnel

c. Costs of any HV test perforned with or without the
consent of the individual, as provided in this subparagraph
shal | be borne by the nedical personnel or the enployer of the
nedi cal personnel or nonnedical personnel. However, costs of
testing or treatnent not directly related to the initial HV
tests or costs of subsequent testing or treatnent shall not be
borne by the nedi cal personnel or the enployer of the nedica
personnel or nonnedi cal personnel

d. In order to utilize the provisions of this
subpar agr aph, the nedi cal personnel or nonnedical personne
shall be tested for H V pursuant to this section or shal
provide the results of an H'V test taken within 6 nonths prior
to the significant exposure if such test results are negative.

e. A person who receives the results of an HV test
pursuant to this subparagraph shall maintain the
confidentiality of the information received and of the persons
tested. Such confidential infornmation is exenpt froms.
119.07(1).

12. For the performance of an H V-rel ated test
nedically indicated by |icensed nedical personnel for nedica

18
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1| diagnosis of a hospitalized infant as necessary to provide

2| appropriate care and treatnent of the infant when, after a

3 | reasonabl e attenpt, a parent cannot be contacted to provide

4 | consent. The nedical records of the infant shall reflect the

5| reason consent of the parent was not initially obtained. Test

6 | resul ts and—posttest—counseting shall be provided to the

7 | parent when the parent is |ocated.

8 13. For the performance of H 'V testing conducted to

9| nonitor a previously diagnosed H V-positive patient's clinica

10 | progress.

11 (4) COUNTY HEALTH DEPARTMENT NETWORK OF VOLUNTARY

12 | HUMAN | MMUNCDEFI CI ENCY VI RUS TESTI NG PROGRAMS. - -

13 (a) The Departnent of Health shall establish a network

14 | of voluntary human i mmunodeficiency virus testing prograns in

15 ] every county in the state. These prograns shall be conducted

16 | in each county health departnent established under the

17 | provisions of part | of chapter 154. Additional prograns nay

18 | be contracted to other private providers to the extent that

19 | finances permit and |ocal circunstances dictate.

20 (b) Each county health departnent shall have the

21| ability to provide counseling and testing for hunan

22 | i mmunodeficiency virus to each patient who receives services

23| and shall offer such testing on a voluntary basis to each

24 | patient who presents hinself or herself for services in a

25| public health program designated by the State Health O ficer

26 | by rule.

27 (c) Each county health departnment shall provide a

28 | program of counseling and testing for human i nmunodefi ci ency

29 | virus infection, on both an anonynous and confidential basis.

30 | Counseling provided to a patient tested on both an anonynous

31| and confidential basis shall include inform ng the patient of
19
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the availability of partner-notification services, the
benefits of such services, and the confidentiality protections
avail abl e as part of such services. The Departnent of Health
or its designated agent shall continue to provide for
anonynous testing through an alternative testing site program
with sites throughout all areas of the state. Each county
health departnent shall maintain a |ist of anonynous testing
sites. The list shall include the | ocations, phone nunbers,
and hours of operation of the sites and shall be di sseni nated
to all persons and progranms offering human i mmunodefici ency
virus testing within the service area of the county health
departnent, including physicians |icensed under chapter 458 or
chapter 459. Except as provided in this section, the identity
of a person upon whom a test has been perforned and test
results are confidential and exenpt fromthe provisions of s.
119.07(1).

(d) The result of a serologic test conducted under the
auspi ces of the Departnent of Health shall not be used to
determine if a person nay be insured for disability, health,
or life insurance or to screen or deternine suitability for
or to discharge a person from enploynent. Any person who
violates the provisions of this subsection is guilty of a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(5) HUMAN | MMUNCDEFI Cl ENCY VI RUS TESTI NG REQUI REMENTS;
REG STRATI ON W TH THE DEPARTMENT OF HEALTH, EXEMPTI ONS FROM
REGQ STRATI ON. --No county health departnent and no other person
inthis state shall conduct or hold thensel ves out to the
public as conducting a testing program for acquired i mune

defici ency syndronmer—acetit+et—imrune—detecirency—syndrone

retated——conptexs-or hunman i nmunodefi ci ency virus status
20
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1| without first registering with the Departnent of Health,

2| reregistering each year,conplying with all other applicable

3| provisions of state law, and neeting the foll ow ng

4 | requi renents:

5 (a) The program nust be directed by a person with a

6 | m ni mum nunber of contact hours of experience in the

7 | counseling of persons with acquired i mune deficiency

8 | syndr one—acguiret—+nmune—det-eiency—syntrone—tretated—conptexs
9 | or human i mrunodeficiency virus infection, as established by
10| the Departnent of Health by rule.

11 (b) The program nust have all nedical care supervised
12 | by a physician |icensed under the provisions of chapter 458 or
13 | chapter 459.

14 (c) The programshall have all |aboratory procedures
15| perforned in a | aboratory licensed under the provisions of

16 | chapter 483.

17 (d) The programnust neet all the infornmed consent

18 | criteria contained in subsection (3).

19 (e) The program nust provide the opportunity for
20 | pretest counseling on the neaning of a test for hunan
21 | i mrunodeficiency virus, including nmedical indications for the
22 | test; the possibility of false positive or fal se negative
23 | results; the potential need for confirmatory testing; the
24 | potential social, nedical, and econom c consequences of a
25| positive test result; and the need to elininate high-risk
26 | behavi or.
27 (f) The program nust provide suppl enent al
28 | corroborative testing on all positive test results before the
29 | results of any positive test are provided to the patient.
30 | Except as provided in this section, the identity of any person
31
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upon whom a test has been perforned and test results are
confidential and exenpt fromthe provisions of s. 119.07(1).
(g) The program nust provide the opportunity for

face-to-face posttest counseling on the neaning of the test
results; the possible need for additional testing; the social
nedi cal, and econom ¢ consequences of a positive test result;
and the need to elimnate behavi or which mght spread the

di sease to others.

(h) Each person providing posttest counseling to a
patient with a positive test result shall receive specialized
training, to be specified by rule of the departnent, about the
speci al needs of persons with positive results, including
recognition of possible suicidal behavior, and shall refer the
patient for further health and social services as appropriate.

(i) \When services are provided for a charge during
pretest counseling, testing, supplenental testing, and
posttest counseling, the program nust provide a conplete |ist
of all such charges to the patient and the Departnent of
Heal t h.

(j) Nothing in this subsection shall be construed to
require a facility |licensed under chapter 483 or a person
i censed under the provisions of chapter 457, chapter 458,
chapter 459, chapter 460, chapter 461, chapter 466, or chapter
467 to register with the Departnment of Health if he or she
does not advertise or hold hinmself or herself out to the
public as conducting testing prograns for hunan
i mrunodeficiency virus infection or specializing in such
testing.

(k) The Departnent of Health and any duly authorized

agent or enpl oyee of the departnent shall have the right to

nmake i nspections and investigations as are necessary to
22
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respond to conplaints or to deternine conpliance with the

provi sions of this section.
(1) The Departnent of Health shall institute
proceedings in a court of conpetent jurisdiction when

violations of this section or any rul e adopted under this

section constitute an energency affecting the i nmedi ate

health, safety, or welfare of a person receiving services

pursuant to this section
(6) PENALTIES. - -
(a) Any violation of this section by a facility or

licensed health care provider shall be a ground for
disciplinary action contained in the facility's or
prof essional's respective |licensing chapter

(b) Any person who violates the confidentiality
provisions of this section and s. 951.27 conmits a m sdeneanor
of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

(7) EXEMPTI ONS. - - Except as provided in paragraph
(4)(d) and ss. 627.429 and 641. 3007, insurers and others
participating in activities related to the insurance
application and underwiting process shall be exenpt fromthis
secti on.

(8) MODEL PROTOCOL FOR COUNSELI NG AND TESTI NG FOR
HUMAN | MMUNCDEFI Cl ENCY VI RUS. - - The Departnment of Health shal
devel op a nodel protocol consistent with the provisions of
this section for counseling and testing persons for the hunman
i mrunodeficiency virus. The protocol shall include criteria

for evaluating a patient's risk for human i nmunodefi ci ency

virus infection and for offering HV testing, on a voluntary

basis, as a routine part of prinmary health care or adm ssion

to a health care facility. The departnent shall ensure that
23
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the protocol s devel oped pursuant to this section are nade

avail able to health care providers.

(9) FEES.--

(a) Each person or private organization registering
regi-stered as an AIDS or H 'V testing site shall pay the
departnent an original registration fee and a reregistration &a

fee which shall be set by rule of the departnent.

(b) Fees established pursuant to paragraph (a) shal
be an anmount sufficient to neet all costs incurred by the
departnment in carrying out its registration, data collection
conplaint nonitoring, and adm nistrative responsibilities
under this section, for all private AIDS or HV testing sites,
but shall not exceed $100.

(c) No other fees shall be charged by other
governnent al agencies for these purposes.

(10) RULES. --The Departnment of Health may adopt such
rules as are necessary to inplenent this section

(11) TESTING AS A CONDI TI ON OF TREATMENT OR
ADM SSI ON. - -

(a) It is unlawful for any facility the operation of
whi ch, or for any person engaged in an occupation the practice
of which, requires a license by the Agency for Health Care
Adm ni stration, the Departnent of Health, or the Departnent of
Busi ness and Professional Regulation, to require any person to
take or submit to a human i munodeficiency virus-related test
as a condition of adnission to any such facility or as a
condi ti on of purchasing or obtaining any service or product
for which the license is required. This subsection shall not
be construed to prohibit any physician in good faith from
declining to provide a particular treatnent requested by a
patient if the appropriateness of that treatnent can only be

24
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1| deternined through a human i nmunodeficiency virus-rel ated

2| test.

3 (b) The Agency for Health Care Administration, the

4 | Departnent of Health, and the Departnent of Business and

5| Professional Regul ation shall adopt rules inplenenting this
6 | subsecti on.

7 (c) Any violation of this subsection or the rules

8| inmplenmenting it shall be punishable as provided in subsection
91 (6).

10 Section 4. Subsections (5) through (8) of section

11| 384.25, Florida Statutes, are anended to read:

12 384. 25 Reporting required.--

13 5 : e . ey N I

14 | subseetion{4)—thedepartrent—rmay—wth—the—consent—oef—the
15 | test—subject—notify—school—superintendents—of—students—and
16 | school—personnet—whose—H-Vtests—areposttive—

17 (5) t6) The departnent shall by February 1 of each year
18 | subnmit to the Legislature an annual report relating to al

19 | informati on obtained pursuant to this section

20

21

22

23

24 | shalt—nelude—but—nreedrnot—betHmtedto—informtion—tobe
25 | ghven—to—a—test—subject—duringpretest—counsetng—inctuding:-
26 ta—Fhetact—that—aposttiveH-Vtest—+esu-t—ray-be
27 | reported—tothe—county—heatth—departwent—wth—suf-fetrent

28 | iaformation—to—t+dentiiy—the—test—subject—antd—the—ava-tabity
29 | and—tocaton—of—anonynrous—testing—sttes—and

30 thy—The—partner—notifecati-on—services—avat-tabte

31 | through—the—county—heatth—departents—thebenef-ts—of—such

25
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1 | servieces—and—the—contidentabtyprotections—avatrtablte—as

2 | part—of—such—servieces—

3 (6) £8) Each person who violates the provisions of this

4 | section or the rul es adopted hereunder may be fined by the

5| departnent up to $500 for each of fense. The departnment shal

6 | report each violation of this section to the regul atory agency
7 | responsible for licensing each health care professional and

8 | each | aboratory to which these provisions apply.

9 Section 5. Subsection (1) of section 455.2226, Florida
10 | Statutes, is anended to read:

11 455. 2226 Funeral directors and enbal ners; instruction
12 | on human i nmmunodefici ency virus and acquired i nmune deficiency
13 | syndron®. - -

14 (1) The Board of Funeral Directors and Enbal ners shal
15| require each person licensed or certified under chapter 470 to
16 | conplete a continuing educational course, approved by the

17 | board, on human i munodeficiency virus and acquired i mMmune

18 | deficiency syndronme as part of biennial relicensure or

19 | recertification. The course shall consist of education on the
20 | nodes of transnission, infection control procedures, clinica
21 | managenent, and prevention of human i nmmunodefici ency virus and
22 | acquired i nmmune deficiency syndrone. Such course shall include
23| information on current Florida | aw on acquired i mune

24 | deficiency syndrone, andg its inpact on testing,

25| confidentiality of test results, and treatment of patients,

26 | and any protocols and procedures applicable to human

27 | i mmunodefici ency counseling and testing, reporting, and

28 | partner notification issued pursuant to ss. 381.004 and

29 | 384. 25.

30 Section 6. Subsections (1) and (2) of section

31| 775.0877, Florida Statutes, are anended to read:

26
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775.0877 Crimnal transm ssion of HV; procedures;
penal ties. --

(1) In any case in which a person has been convicted
of or has pled nolo contendere or guilty to, regardl ess of
whet her adjudication is withheld, any of the follow ng
of fenses, or the attenpt thereof, which offense or attenpted
of fense involves the transnission of body fluids fromone
person to another:

(a) Section 794.011, relating to sexual battery,

(b) Section 826.04, relating to incest,

(c) Section 800.04(1), (2), and (3), relating to | ewd,
| ascivious, or indecent assault or act upon any person |ess
than 16 years of age,

(d) Sections 784.011, 784.07(2)(a), and 784.08(2)(d),
relating to assault,

(e) Sections 784.021, 784.07(2)(c), and 784.08(2)(b),
relating to aggravated assault,

(f) Sections 784.03, 784.07(2)(b), and 784.08(2)(c),
relating to battery,

(g) Sections 784.045, 784.07(2)(d), and 784.08(2)(a),
relating to aggravated battery,

(h) Section 827.03(1), relating to child abuse,

(i) Section 827.03(2), relating to aggravated child
abuse,

(j) Section 825.102(1), relating to abuse of an
el derly person or disabled adult,

(k) Section 825.102(2), relating to aggravated abuse
of an elderly person or disabled adult,

(1) Section 827.071, relating to sexual performance by
person |l ess than 18 years of age,

27
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(m Sections 796.03, 796.07, and 796.08, relating to
prostitution, or

(n) Section 381.0041(11)(b), relating to donation of
bl ood, plasma, organs, skin, or other human tissue,

the court shall order the offender to undergo H 'V testing, to
be perfornmed under the direction of the Departnent of Health
and—RehabiHHtative—Servwviees in accordance with s. 381. 004,

unl ess the of fender has undergone H V testing voluntarily or
pursuant to procedures established in s. 381.004(3)(h)®6.
38106043+ )6-0r s. 951.27, or any other applicable | aw or

rule providing for HV testing of crimnal offenders or

i nmat es, subsequent to her or his arrest for an of fense
enunerated in paragraphs (a)-(n) for which she or he was
convicted or to which she or he pled nolo contendere or
guilty. The results of an H V test perfornmed on an of f ender
pursuant to this subsection are not adnissible in any crimna
proceedi ng arising out of the alleged of fense.

(2) The results of the H 'V test nust be discl osed
under the direction of the Departnent of Health and
RehabitHHtative—Serviees, to the of fender who has been
convicted of or pled nolo contendere or guilty to an offense
specified in subsection (1), the public health agency of the
county in which the conviction occurred and, if different, the
county of residence of the offender, and, upon request
pursuant to s. 960.003, to the victimor the victinms |ega
guardi an, or the parent or legal guardian of the victimif the
victimis a mnor.

Section 7. Subsections (2) through (6) of section
960. 003, Florida Statutes, are anended to read:

28
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960. 003 Human i nmmunodeficiency virus testing for
persons charged with or alleged by petition for delinquency to
have conm tted certain offenses; disclosure of results to
victins. --

(2) TESTING OF PERSON CHARGED W TH OR ALLEGED BY
PETI TI ON FOR DELI NQUENCY TO HAVE COWM TTED CERTAI N
COFFENSES. - -1 n any case in which a person has been charged by
information or indictnent with or alleged by petition for
del i nquency to have conmitted any offense enunerated in s.
775.0877(1)(a)-(n), which involves the transm ssion of body
fluids fromone person to another, upon request of the victim
or the victims legal guardian, or of the parent or |ega
guardian of the victimif the victimis a mnor, the court
shal | order such person to undergo H V testing. The testing
shal | be perfornmed under the direction of the Departnent of
Heal t h and—Rehabititative—Servieces in accordance with s.
381.004. The results of an HV test perforned on a defendant
or juvenile offender pursuant to this subsection shall not be
adm ssible in any crimnal or juvenile proceeding arising out
of the alleged offense.

(3) DI SCLOSURE OF RESULTS. - -

(a) The results of the test shall be disclosed, under
the direction of the Departnent of Health and—RehabiHtative
Serviees, to the person charged with or alleged by petition
for delinquency to have conmitted or to the person convicted
of or adjudicated delinguent for any offense enunerated in s.
775.0877(1)(a)-(n), which involves the transm ssion of body
fluids fromone person to another, and, upon request, to the
victimor the victinms |egal guardian, or the parent or |ega
guardi an of the victimif the victimis a mnor, and to public
heal t h agenci es pursuant to s. 775.0877. If the alleged

29
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offender is a juvenile, the test results shall also be
di scl osed to the parent or guardian. O herw se, HV test
results obtained pursuant to this section are confidential and
exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
| of the State Constitution and shall not be disclosed to any
ot her person except as expressly authorized by |aw or court
order.

(b) At the tine that the results are disclosed to the
victimor the victinms |egal guardian, or to the parent or
| egal guardian of a victimif the victimis a mnor, the sane
i mredi ate opportunity for face-to-face counseling which nust

be made avail abl e under s. 381. 004(5) ( g) 38+-0664(3)(e)to
t hose who undergo H V testing shall also be afforded to the

victimor the victinms |egal guardian, or to the parent or
| egal guardian of the victimif the victimis a ninor

(4) POSTCONVI CTION TESTING --1f, for any reason, the
testing requested under subsection (2) has not been
undertaken, then upon request of the victimor the victinls
| egal guardian, or the parent or |egal guardian of the victim
if the victimis a mnor, the court shall order the offender
to undergo H'V testing follow ng conviction or delinquency
adj udi cation. The testing shall be perforned under the
direction of the Departnent of Health and—RehabtHtative
Servwviees, and the results shall be disclosed in accordance
with the provisions of subsection (3).

(5) EXCEPTIONS. --The provisions of subsections (2) and
(4) do not apply if:

(a) The person charged with or convicted of or alleged
by petition for delinquency to have commtted or been
adj udi cat ed del i nquent for an offense described in subsection
(2) has undergone H'V testing voluntarily or pursuant to

30
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procedures established in s. 381.004(3)(h)6. 3840643 )6+—

or s. 951.27, or any other applicable law or rule providing

for HV testing of crimnal defendants, innmates, or juvenile
of fenders, subsequent to his or her arrest, conviction, or
del i nquency adjudication for the offense for which he or she
was charged or alleged by petition for delinquency to have
comm tted; and

(b) The results of such HV testing have been
furnished to the victimor the victims |egal guardian, or the
parent or |egal guardian of the victimif the victimis a
ni nor.

(6) TESTI NG DURI NG | NCARCERATI ON, DETENTI ON, OR
PLACEMENT; DI SCLOSURE. --1n any case in which a person
convicted of or adjudicated delinquent for an offense
described in subsection (2) has not been tested under
subsection (2), but undergoes HV testing during his or her
i ncarceration, detention, or placenent, the results of the
initial HV testing shall be disclosed in accordance with the
provi sions of subsection (3). Except as otherw se requested by
the victimor the victims |egal guardian, or the parent or
guardi an of the victimif the victimis a mnor, if the
initial test is conducted within the first year of the
i mprisonnent, detention, or placenent, the request for
di scl osure shall be considered a standi ng request for any
subsequent HIV test results obtained within 1 year after the
initial HV test perforned, and need not be repeated for each
test adnministration. Wiere the inmate or juvenile offender has
previously been tested pursuant to subsection (2) the request
for disclosure under this subsection shall be considered a
standi ng request for subsequent HV results conducted within 1
year of the test perforned pursuant to subsection (2). If the

31

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPER O

Fl ori da House of Representatives - 1998 HB 3715
115-176-98

H 'V testing is perforned by an agency other than the

Depart nent of Heal t h antd—Rehabittative—Serviees, that agency

shal | be responsible for forwarding the test results to the

Depart nent of Heal t h and—Rehabittative—Serviees for

di scl osure in accordance with the provisions of subsection

(3). This subsection shall not be linmted to results of HV

tests adm ni stered subsequent to June 27, 1990, but shall also

apply to the results of all HV tests performed on innates

convicted of or juvenile offenders adjudicated delinquent for

sex of fenses as described in subsection (2) during their

i ncarceration, detention, or placenent prior to June 27, 1990.
Section 8. This act shall take effect upon becoming a

| aw.
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HOUSE SUMVARY

Revi ses various provisions of law relating to _acquired

i mrune defici ency syndrone (AIDS?. ExpandS Al DS
instruction required for health tacilities' enployees and
clients and funeral directors and enbal ners. Authorizes
the State Health O ficer to establish a sterile needle
and syringe exchange program for drug users, and provides
critefia and requirenentsS. Requires évaluation and report
to the Legislature by March 1, 1999. Revi ses requirenents
relating to infornmed consent to testing, notification and
di scl ostire of test results, Posttest counsel i ng, and

di scl osure of the identity of the test subject.

Aut hori zes disclosure of prelimnary. test results under
certain circunstances. Provides for inspections and

i nvestigations of testing prograns by the Departnent of
Heal t h. "Aut hori zes the deéepartient to institute court
proceedi ngs agai nst a testing programfor violations
constituting an enmergency. See bil'l for details.
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