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Fl ori da House of Representatives - 1998 HB 3717
By Representatives Edwards, Burroughs, Dockery and Mackey

Abill to be entitled
An act relating to clean air; creating ss.
252.934, 252.935, 252.936, 252.937, 252.938,
252.939, 252.940, 252.941, 252.942, 252.944,
and 252.945, F.S.; providing for the Florida
Acci dental Rel ease Prevention and Ri sk
Managenent Pl anning Act; providing a short
title and purpose; defining ternms; directing
the Departnent of Community Affairs to seek
del egation fromthe United States Environnental
Protection Agency to inplenent the Accidenta
Rel ease Prevention Program under the federal
Clean Air Act; providing for funding and fees;
provi di ng enforcenment authority; providing
penal ties; authorizing the departnent to
conduct inspections and audits; providing for
tort liability; providing for a start-up | oan
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Part |V of chapter 252, consisting of
sections 252.934, 252.935, 252.936, 252.937, 252.938, 252.939,
252. 940, 252.941, 252.942, 252.944, and 252.945, Florida
Statutes, is created to read

252.934 Short title.--This part may be cited as the

"Fl orida Accidental Rel ease Prevention and Ri sk Managenent

Pl anni ng Act."

252. 935 Purpose.--The purpose of this part is to

establ i sh adequate state authorities to i npl enent, fund, and

enforce the requirenents of the Accidental Rel ease Prevention
1
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Program of Section 112(r)(7) of the federal Clean Air Act and
federal inplenenting regulations. To ensure the efficient use

of resources, it is the intent of the Legislature for the

state to seek delegation of the Section 112(r)(7) Accidental

Rel ease Prevention Programfromthe United States

Envi ronnental Protection Agency and for duplication and

redundancy to be avoided to the maxi num extent practicable.
252.936 Definitions.--As used in this part, the term
(1) "Accidental rel ease" means an unanti ci pat ed

em ssion of a regul ated substance into the anbient air froma

stati onary source.

(2) "Accidental Rel ease Prevention Progrant nmeans the

programto inplenent the accidental rel ease prevention

detection, and response provisions of Section 112(r)(7) of the

Clean Air Act and federal inplenenting regul ations.

(3) "Audit" neans a review of information at a

stationary source subject to Section 112(r)(7), or subnitted

by a stationary source subject to Section 112(r)(7), to

determ ne whether that stationary source is in conpliance with

the requirenents of this part and rul es adopted to inpl enent

this part. Audits nust include a review of the adequacy of the

stationary source's risk managenent plan, may consist of

reviews of information submitted to the departnent or the

United States Environnental Protection Agency to deternine

whether the plan is conplete or whether revisions to the plan

are needed, and the reviews may be conducted at the stationary

source to confirmthat information onsite is consistent with

reported information.

(4) "Chenmical Safety and Hazard | nvestigati on Board"

neans the federal Chenical Safety and Hazard I nvestigation
Board created under Section 112(r)(6) of the Cean Air Act.
2
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(5) "Cdean Air Act" neans the federal Cean Air Act,
as anended, codified at 42 U . S.C. ss. 7401-7671q.
(6) "Conmission" neans the State Energency Response

Conmi ssion for Hazardous Materials created by Executive Oder
94- 138.
(7) "Conmittee" neans any |ocal energency pl anning

comm ttee established in the state under s. 301 of the federa

Ener gency Pl anning and Community Right To Know Act, 42 U S.C
s. 11001, et seq.

(8) "Departnent" neans the Departnent of Community
Affairs.

(9) "lInspection" neans a review of information at a

stationary source subject to Section 112(r)(7), including

docunent ati on and operating practices and access to the source

and to any area where an accidental release could occur, to

determ ne whether the stationary source is in conpliance with

the requirenents of this part or rules adopted to inpl enent

this part.
(10) "Owner or operator" nmeans any person who owns,

| eases, operates, controls, or supervises any stationary
source subject to Section 112(r)(7) of the Cean Air Act.
(11) "Person" neans an individual, corporation

partnership, association, state or any agency or institution

thereof, nunicipality, political subdivision of the state, and

any agency, departnent, or instrunentality of the United

States, and any officer, agent, or enployee thereof, and, for

t he purposes of s. 252.941, any responsible corporate officer

(12) "Regul ated substance" neans any regul ated

substance defined or listed under Section 112(r)(3) of the

Clean Air Act and federal inplenenting regulations. Consistent

with Section 112(r)(7) federal inplenenting regul ations,
3
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amoni a used as an agricultural nutrient, when held by

farners, is exenpt fromthis part.

(13) "Risk nmnagenent plan" neans the risk nmanagenent

pl an required under Section 112(r)(7) of the Cean Air Act and

federal inplenenting regul ations.

(14) "Section 112(r)" neans the provisions of Section
112(r) of the Cean Air Act.
(15) "Section 112(r)(7)" nmeans the accidental rel ease

prevention, detection, and response provisions in Section
112(r)(7) of the Cean Air Act.
(16) "Stationary source" means any buil di ngs,

structures, equiprment, installations, or regul ated substance

emtting stationary activities which belong to the sane

i ndustrial group, which are |located on one or nore contiguous

properties, which are under the control of the sane person, or

persons under common control, and from whi ch an acci dental

rel ease nay occur. The termstationary source does not apply

to transportation, including storage incident to

transportati on, of any regul ated substance under the

provisions of this part. A stationary source includes

transportati on contai ners used for storage not incident to

transportation and transportati on contai ners connected to

equi pnent at the stationary source for |oading or unl oading.

Transportation includes, but is not linmited to, transportation

subj ect to oversight or regulation under 49 C.F. R part 192,

part 193, or part 195, or a state natural gas or hazardous

liquid programfor which the state has in effect a

certification to the United States Departnent of

Transportation under 40 U S.C. s. 60105. A stationary source

does not include naturally occurring hydrocarbon reservoirs.
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1| Properties shall not be considered contiguous solely because
2| of arailroad or gas pipeline right-of-way.

3 (17) "Trust fund" neans the Qperating Trust Fund

4 | established in the departnent's Division of Emergency

5| Managenent .

6 252. 937 Departnent powers and duties. --

7 (1) The departnent has the power and duty to:

8 (a) Seek delegation fromthe United States

9| Environnental Protection Agency to inplenent the Accidental
10 | Rel ease Prevention Program under Section 112(r)(7) of the

11| dean Air Act and the federal inplenenting regulations and

12 | ensure the tinely subni ssion of risk nanagenent plans and any
13 | subsequent revisions of risk nanagenent pl ans.

14 (b) Adopt, nodify, and repeal rules, with the advice
15| and consent of the conm ssion, necessary to obtain del egation
16 | fromthe United States Environnental Protection Agency and to
17 | adninister the Section 112(r)(7) Accidental Rel ease Prevention
18 | Programin this state.

19 (c) Make and execute contracts and ot her agreenents

20 | necessary or convenient to the inplenentation of this part.
21 (d) Coordinate its activities under this part with its
22 | other energency namnagenent responsibilities, including its

23 | responsibilities and activities under parts |, Il, and Il|l and
24| with the related activities of other state and | ocal agenci es,
25 | keepi ng separate accounts for all activities conducted under
26 | this part which are supported or partially supported fromthe
27 | trust fund.

28 (e) Establish, with the advice and consent of the

29 | conmi ssion, a technical assistance and outreach program on or
30 | before January 31, 1999, to assist owners and operators of

31| stationary sources subject to Section 112(r)(7) in conplying
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1| with the reporting and fee requirenents of this part. This

2| programis designed to facilitate and ensure tinely submn ssion
3| of proper certifications or conpliance schedules and tinely

4 | submi ssion and registration of risk managenent plans and

5| revised registrations and ri sk managenent plans when required.
6 (2) To ensure that this programis self-supporting,

7 | the departnent shall provide administrative support, including
8| staff, facilities, nmaterials, and services to inplenent this
9| part for stationary sources subject to s. 252.939 and shal

10 | provide necessary funding to | ocal energency pl anning

11| conmittees and county energency nanagenent agencies for work
12 | perforned to inplenent this part. Each state agency with

13 | regul atory, inspection, or technical assistance prograns for
14 | stationary sources subject to this part shall enter into a

15 | nenor andum of understanding with the departnent which

16 | specifically outlines how each agency's staff, facilities,

17 | materials, and services will be utilized to support

18 | inplenentation. At a mninum these agenci es and prograns

19 | include: the Division of Air Resources Managenent and
20| Division of Water Facilities of the Departnment of
21| Environnental Protection, the Bureau of Liquefied Petrol eum
22 | Gas of the Departnent of Agriculture and Consuner Services,
23| and the Division of Safety of the Departnment of Labor and
24 | Enpl oynent Security. It is the Legislature's intent to
25| inplenent this part as efficiently and economically as
26 | possi ble, using existing expertise and resources, if available
27 | and appropri ate.
28 (3) To prevent the duplication of investigative
29 | efforts and resources, the departnent, on behalf of the
30 | commi ssion, shall coordinate with any federal agencies or
31| agents thereof, including the federal Chenical Safety and
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Hazard | nvestigation Board, or its successor, which are

perforning accidental rel ease investigations, and nay

coordinate with any agencies of the state which are perforning

accidental release investigations. This accidental rel ease

i nvestigation coordination is not intended to lint or take

the place of any individual agency accidental rel ease

i nvestigation under separate authority.
252. 938 Fundi ng. - -
(1) It is the intent of the Legislature that the state

activities and expenditures under this part be sel f-sustaining

t hrough fees provided in this part.

(2) Al fees and penalties collected under this part

nust be deposited in a separate account in the Operating Trust

Fund for appropriation to fund the state's Accidental Rel ease

Preventi on Program under this part.
252.939 Fees. --
(1)(a) Any owner or operator of a stationary source in

the state which nust subnit a risk nmanagenent plan to the

United States Environnental Protection Agency under Section

112(r)(7) shall pay an annual registration fee for each

stationary source to the departnent. The annual registration

fee is due to the departnent upon initial subnission of a

stationary source's risk managenent plan to the United States

Envi ronnental Protection Agency, and every April 1 thereafter.

(b) Prior individual witten notice shall be provided

by United States nmail by the departnent to owners or operators

of all stationary sources in the state subject to the

requi rements under Section 112(r)(7) to submt risk nanagenent

pl ans and corresponding state registration fees. This notice

nmust include the requirenents of the state fee schedul e and

nmust be nmiled at | east 90 days before the due date for the
7
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stationary source's initial registration and ri sk nmanagenent

pl an subni ssion year and at |east 30 days before the

registration fee due date for subsequent years.

(c) The departnent shall establish a fee schedul e by

rul e, upon the advice and consent of the conmm ssion. The

annual registration fee nust be based on a stationary source's

hi ghest program | evel, as deternined under the federa

i npl ementing regul ations for Section 112(r)(7) and may not

exceed the foll ow ng:

1. Programl Stationary Sources................. $ 150
2. Program 2 Stationary Sources................. $ 200
3 Program 3 Stationary Sources................. $1, 000

(d) Annual registration fees under this section are

not required until after the departnent receives fina

del egation approval fromthe United States Environental

Protection Agency to admi nister the Section 112(r)(7)

Acci dental Rel ease Prevention Program

(2) The departnent shall establish by rule |late fees,

not to exceed 100 percent of the annual registration fee owed,

for failure to tinely submit an annual registration fee. A

|ate fee may not be assessed against a stationary source

during the initial registration and subnission year if 90 days

prior witten notice was not provided to that stationary

sour ce.
(3) In deternining whether an annual registration fee

is timely subnmitted under subsections (1) and (2), if the fee

is:
(a) Miiled via United States mail, the date of
submittal is the date evidenced by the postnark

8
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1 (b) Delivered by overnight or other private mi

2| carriers, the date of submittal is the date the package is

3| deposited with the overnight carrier

4 (c) Hand-delivered, other than by overnight or private
5| mail carrier, the date of submttal is the date of actua

6 | receipt.

7 252.940 Enforcenent; procedure; renedies.--

8 (1) The departnent has the foll owi ng enforcenent

9| authority and renedies available to it for violations of this
10| part as specified in s. 252.941:

11 (a) Toinstitute a civil action in a court of

12 | conpetent jurisdiction in order to seek injunctive relief to
13| imediately restrain or enjoin any person from engagi ng i n any
14 | activity in violation of this part which is presenting an

15| i mi nent and substantial endangernent to the public health or
16 | welfare or the environnment; and to seek injunctive relief to
17 | enforce conpliance with this part or any rule, regul ation

18 | programrequirenent, or order inplenenting this part.

19 (b) To institute a civil action in a court of
20 | conpetent jurisdiction to inpose and to recover a civil
21| penalty for each violation, as specified in s. 252.941(1), in
22 | an anount of not nore than $10, 000 per offense. However, the
23| court mmy receive evidence in mtigation. Each day during any
24 | portion of which such violation occurs constitutes a separate
25| offense.
26 (c) To seek crimnal renedies, including fines, for
27 | violations as specified in s. 252.941(2).
28 (d) Failure to conply with the fee provisions under s.
291 252.939 is not a violation under s. 252.941. Section
30| 252.939(2) is the sole renedy for fee provisions in s.
31
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1| 252.939, except that the departnent may enforce a final order
2 | entered under that section pursuant to s. 120.69.

3 (2) An action nmay not be commenced or continued under
4| this section if the Adnministrator of the United States

5| Environnental Protection Agency has conmenced and is

6| diligently pursuing an adm nistrative order or civil or

7| criminal action to enforce a specific requirenent or to inpose
8|l acivil or crimnal penalty under Section 112(r) with respect
9] to the specific violation. If the United States Environnental
10| Protection Agency initiates any action after the state has
11| initiated an action based on the sane cause, the state suit
12 | shall be dism ssed without prejudice and may be refiled only
13| in the event that the United States Environnental Protection
14 | Agency di scontinues the enforcenent action prior to settl enent
15| or final judgnent.

16 (3) For the purposes of this section, the departnent
17 | may offer and accept the use of suppl enental environnental

18 | projects, consistent with the guidelines established by the
19| United States Environnental Protection Agency.
20 (4) The authorities and renedi es provided under this
21 | section shall not take effect until after such tine as the
22 | departnent has received final del egation approval fromthe
23| United States Environnental Protection Agency to adm nister
24 | the Section 112(r)(7) Accidental Rel ease Prevention Program
25 252.941 Prohibitions, violations, penalties, intent.--
26 (1) It is aviolation of this part, and it is
27 | prohi bited for any person to:
28 (a) Fail to nmake any submittal required by this part
29 | or by rule inplenenting this part, or to violate or fail to
30| conmply with any rule, order, plan, or certification adopted or
31
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1| issued by the departnent pursuant to its lawful authority

2| under this part, other than fees under s. 252.939.

3 (b) Knowi ngly nmake any fal se statenent,

4 | representation, or certification in any application, record,
5| report, plan, or other docunent filed or required to be

6 | mai ntai ned under this part, or to falsify, tanmper with, or

7 | knowi ngly render inaccurate any nonitoring device or nethod

8| required to be naintained under this part or by any program
9] rule, or order issued under this part.

10 (c) Fail to report to the appropriate representative
11| of the departnent, as established by departnent rule, within 1
12 | worki ng day of discovery of an accidental rel ease of a

13 | regul ated substance fromthe stationary source, if the owner
14 | or operator is required to report the release to the United
15| States Environnental Protection Agency under Section

16 | 112(r)(6).

17 (2) Any person who willfully comrits a violation

18 | specified in subsection (1) is guilty of a m sdeneanor of the
19 | first degree, punishable as provided in s. 775.083(1)(g) by a
20| fine of not nore than $10, 000 for each offense. Each day

21 | during any portion of which such violation occurs constitutes
22 | a separate offense

23 (3) It is the legislative intent that the civil

24 | penalties and criminal fines inposed by the court be of such
25| anpbunt as to ensure i nmedi ate and continued conpliance with
26 | this section.

27 (4) The prohibitions and viol ati ons provi ded under

28 | this section shall take effect after such tinme as the

29 | departnent has received final del egation approval fromthe

30| United States Environnental Protection Agency to adm nister
31| the Section 112(r)(7) Accidental Rel ease Prevention Program
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1 252.942 | nspections and audits. --

2 (1)(a) Any duly authorized representative of the

3| departnent nay at any reasonable tine enter to i nspect and

4] audit, in order to ascertain conpliance with this part or

5] rules adopted to inplenent this part, any stationary source

6 | subject to the requirenents of Section 112(r)(7), except a

7| building that is used exclusively for a private residence.

8 (b) Any duly authorized representative nay at any

9 | reasonable ti ne have access to any stationary source subject
10| to Section 112(r)(7) for inspection and copyi ng any supporting
11 | docunentation required under this part.

12 (c) A person may not refuse reasonable entry or access
13| to any authorized representative of the departnent who

14 | requests entry for purposes of inspection and who presents

15 | appropriate credentials; nor shall any person obstruct,

16 | hanper, or interfere with such inspection

17 (2) An inspection or audit under subsection (1) may be
18 | conducted only after

19 (a) Consent for the inspection is received fromthe
20 | owner, operator, or person in charge; or
21 (b) The appropriate inspection warrant as provided in
22 | this section is obtained.
23 (3)(a) An inspection warrant as authorized by this
24 | section may be issued by a judge of any county court or
25| circuit court of this state which has jurisdiction over the
26 | pl ace or thing to be searched.
27 (b) When a proper affidavit is nade, the judge nay
28 | i ssue an inspection warrant if:
29 1. It appears that the properties to be i nspected may
30 | be connected with or contain evidence of the violation of any
31
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1| of the provisions of this part or any rule properly adopted
2 | under this part; or

3 2. The inspection sought is an integral part of a

4| larger schene of systematic routine inspections that are

5| necessary to, and consistent with, the continuing efforts of
6 | the departnment to ensure conpliance with the provisions of

7] this part and any rul es adopted under this part.

8 (c) The judge shall, before issuing the warrant, have
9] the application for the warrant duly sworn to and subscri bed
10| by a representative of the departnent; and he or she nmy

11 | receive further testinony fromw tnesses, supporting

12 | affidavits, or depositions in witing to support the

13 | application. The affidavit and further proof nust set forth
14 | the facts tending to establish the grounds specified in

15 | paragraph (b) or the reasons for believing that such grounds
16 | exi st.

17 (d) Upon exanination of the application and proofs

18 | subnmitted and if satisfied that cause exists for issuing the
19 | inspection warrant, the judge shall issue a warrant, signed by
20| himor her with the nane of his or her office, to any

21 | departnent representative, which warrant shall authorize the
22 | representative to i nspect the property described in the

23 | warrant.

24 (4) The departnent shall periodically audit risk

25 | managenent plans subnitted by owners or operators of

26 | stationary sources subject to Section 112(r)(7) and require
27 | revisions of such plans when necessary to ensure conpliance
28| with this part. The audit and revision requirenents nust

29 | substantially conply with federal regul ations inplenenting
30| Section 112(r)(7). The departnent shall develop, with the

31| advi ce and consent of the conmm ssion, an annual audit work

13
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plan which identifies stationary sources or audits based on

the program resources available. Stationary sources shall be

prioritized for audits based on factors which include, but are

not linmted to, stationary source location and proxinty to

popul ati on centers, chenical characteristics and inventories,

stationary source accident history, process accident history,

conpliance or inspection by allied agency prograns, and the

results of stationary sources' self-audits.

(5) Upon request, owners or operators of stationary

sources subject to Section 112(r)(7) shall receive an ora

exit interview at the concl usion of an inspection or audit.

(6) Following an audit or inspection, the departnent

shal|l issue the owner or operator a witten prelinmnary

determ nati on of any necessary revisions to the stationary

source ri sk managenent plan to ensure that the plan neets the

requirenents of this part and rules adopted to inplenent this

part. The prelininary deternination nust include an

expl anation of the basis for the revisions, reflecting

i ndustry standards and guidelines to the extent that such

standards and guidelines are applicable, and nust include a

timetable for their inplenentation.

(7) The departnent shall provide reasonabl e notice of

its intent to conduct an onsite inspection or audit of a

stationary source. |nspections or audits nay be conducted

wi thout notice in response to an accidental release or to

protect the public health, safety, and welfare
252.944 Tort liability.--The conm ssion and the
conmmittees are state agencies, and the nenbers of the

conm ssion and committees are officers, enployees, or agents

of the state, for the purpose of s. 768. 28.
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1 252.945 Start up |l oan.--The departnent nay advance a

2| start-up loan in the anount of $500,000 fromthe hazardous

3| materials account in the Operating Trust Fund to support

4 ) initial inplenentation of this part. This | oan nust be repaid

5| by Septenber 30, 2006, in equal annual installnents begi nning

6 | Cctober 1, 2001

7 Section 2. This act shall take effect upon becoming a

8| I aw

9
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11 LEG SLATI VE SUMVARY

12 . . .
Creates the Florida Accidental Rel ease Preventi on and

13 Ri sk Management Planning Act. Directs the Departnent of
Community Affairs to seek delegation fromthe U S.

14 Environnental Protection Agenc& to inplenment the
Acci dental Rel ease Prevention roPran1under the federa

15 Clean Air Act. Provides funding, fees, enforcenent
authority, and penalties. Authorizes the departnent to

16 conduct inspections and audits. Provides for tort
liability. Provides for a start-up |oan fromthe

17 departnent's operating trust fund.
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