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11 | Representative(s) Frankel offered the foll ow ng:

12

13 Amendment (with title amendment)

14 On page 1, line 28 through

15 page 6, |ine 29,

16 | remove fromthe bill: all of said lines

17

18 | and insert in lieu thereof:

19 Section 1. Section 768.096, Florida Statutes, is
20| created to read:
21 768. 096 Enpl oyer presunption agai nst negligent
22| hiring. --
23 (1) Inacivil action for the death of, or injury or
24 | damage to, a third person caused by the intentional tort of an
25 | enpl oyee, such enpl oyee's enpl oyer shall be presuned not to
26 | have been negligent in hiring such enployee if, before hiring
27 | the enpl oyee, the enpl oyer conducted a background
28 | investigation of the prospective enpl oyee and the
29 | investigation did not reveal any information that reasonably
30 | denpnstrated the unsuitability of the prospective enpl oyee for
31| the particular work to be perforned or for the enpl oynent in
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1| general. A background investigation under this section nust

2| i ncl ude:

3 (a) GCbtaining a crimnal background investigation on

4 | the prospective enpl oyee pursuant to subsection (2);

5 (b) Making a reasonable effort to contact references

6 | and forner enployers of the prospective enpl oyee concerning

7| the suitability of the prospective enpl oyee for enpl oynent;

8 (c) Requiring the prospective enployee to conplete a

9] job application formthat includes questions concerning

10 | whet her he or she has ever been convicted of a crine,

11 ]| including details concerning the type of crine; the date of

12 | conviction and the penalty inposed; and whether the

13 | prospective enpl oyee has ever been a defendant in a civil

14 ) action for intentional tort, including the nature of the

15 ] intentional tort and the disposition of the action;

16 (d) GCbtaining, with witten authorization fromthe

17 | prospective enpl oyee, a conplete check of the driver's license
18 | record of the prospective enployee if such a check is rel evant
19| to the work the enployee will be performing and if the record
20 | can reasonably be obtained; and
21 (e) Interview ng the prospective enpl oyee.
22 (2) To satisfy the crimnal-background-investigation
23 | requirenent of this section, an enpl oyer nust obtain a | oca
24 | crimnal records check through | ocal | aw enforcenent agenci es,
25| a statewide crimnal records check through the Departnment of
26 | Law Enforcenment, or a federal crimnal records check through
27 | the Federal Bureau of Investigation.
28 (3) The election by an enpl oyer not to conduct the
29 | investigation specified in subsection (1) does not raise any
30 | presunption that the enployer failed to use reasonable care in
31" hiring an enpl oyee.
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1 Section 2. Section 768.095, Florida Statutes, is
2 | anended to read:
3 768.095 Enployer imunity fromliability; disclosure
4| of information regarding former or current enpl oyees.--An
5| enpl oyer who discloses information about a forner or current
6 | enpl oyee enptoyee—s—job——performance to a prospective enpl oyer
7] of the former or current enpl oyee upon request of the
8 | prospective enployer or of the fornmer or current enployee is
9 . .
10
11 ) fromcivil liability for such disclosure or its conseqguences
12 unless it is shown by clear and convi nci ng evi dence—Fot+
13 | purposes—oef—this—section—the presunptionof—goodTtai-th—+s
14 | rebutted—upon—a—showng that the information disclosed by the
15| former or current enpl oyer was know ngly fal se er—detiberatety
16 | m-steating,—was—+endered—wth—aH-etoeus—purpose-or viol at ed
17 | any civil right of the former or current enpl oyee protected
18 | under chapter 760.
19 Section 3. Section 768.725, Florida Statutes, is
20| created to read:
21 768. 725 Punitive danages; burden of proof.--At trial,
22 | the plaintiff nust establish by clear and convi nci ng evi dence
23| its entitlement to an award of punitive danages. The greater
24 | wei ght of the evidence burden of proof shall apply to the
25| determ nation regardi ng the anount of damages.
26 Section 4. Effective Cctober 1, 1998, and applicable
271 to all civil actions pending on that date for which the
28 |initial trial or retrial of the action has not comrenced and
29| all civil actions commenced on or after that date, section
30| 768.73, Florida Statutes, is anended to read:
31 768.73 Punitive danmages; limtation.--
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1 (1)(a) In any civil action based on negligence, strict
2| liability, products liability, msconduct in commercial

3| transactions, professional liability, or breach of warranty,

4] and involving willful, wanton, or gross misconduct, the

5] judgnent for the total ampunt of punitive danmages awarded to a
6 | claimant may not exceed three tines the anount of conpensatory
7 | damages awarded to each person entitled thereto by the trier

8| of fact, except as provided in paragraph (b). However, this
9 | subsection does not apply to any class action

10 (b) If any award for punitive danages exceeds the

11| limtation specified in paragraph (a), the award is presuned
12 | to be excessive and the defendant is entitled to remttitur of
13 | the amount in excess of the linmitation unless the clai mant

14 | denponstrates to the court by clear and convincing evidence

15| that the award is not excessive in |light of the facts and

16 | circunstances which were presented to the trier of fact.

17 (c) This subsection is not intended to prohibit an

18 | appropriate court fromexercising its jurisdiction under s.

19 ] 768.74 in determ ning the reasonabl eness of an award of
20| punitive damages that is |l ess than three tines the anpunt of
21 | conpensat ory damages.
22 (2)(a) Except as provided in paragraph (b), punitive
23 | damages shall not be awarded against a defendant in a tort
24 | action if that defendant establishes, before trial, that
25| punitive damages have previously been awarded agai nst that
26 | defendant in any state or federal court in any action alleging
27 | harmfromthe sane act or single course of conduct for which
28 | the cl ai rant seeks conpensatory damages. For purposes of a
29 | tort action, the term"the sane act or single course of
30 | conduct"” includes acts resulting in the sanme nmanufacturing
31 " defects, acts resulting in the sane defects in design, or
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1| failure to warn of the same hazards, with respect to sinilar
2| units of a product.

3 (b) In subsequent tort actions involving the sane act
4| or single course of conduct for which punitive damages have
5| already been awarded, if the court determ nes by clear and

6 | convincing evidence that the anount of prior punitive damages
7 | anarded was insufficient to punish that defendant's behavi or
8| the court may award subsequent punitive damages. | n awarding
9 | subsequent punitive danmages, the court shall nake specific
10| findings of fact in the record to support its conclusion. Any
11 | subsequent punitive damage awards shall be reduced by the

12 | amount of any earlier punitive danage awards rendered in state
13 | or federal court.

14 (3) In any civil action, an award of punitive damages
15 ] is payable as foll ows:

16 (a) Sixty-five percent of the award is payable to the
17 | cl ai mant.

18 (b) |If the cause of action was based on persona

19 | injury or wongful death, 35 percent of the award is payabl e
20| to the Public Medical Assistance Trust Fund; otherw se, 35
21 | percent of the award is payable to the General Revenue Fund.
22 (4) The clerk of the court shall transmt a copy of
23| the jury verdict to the Treasurer by certified mail. In the
24 | final judgnent, the court shall order the percentages of the
25| award to be paid as provided in subsection (3).
26 (5) A settlenent agreenent entered into between the
27 | original parties to the action after a verdict has been
28 | returned nmust provide a proportionate share payable to the
29 | fund specified in paragraph (3)(b). For purposes of this
30 | subsection, a proportionate share is a 35-percent share of
31 that percentage of the settl enent anpunt which the portion of
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1| the verdict for punitive damages bears to the total anpunt

2 | anarded for conpensatory and punitive danages.

3 (6) The Departnent of Banking and Fi nance shal

4] collect or cause to be collected all paynents due the state

5] under this section. Such paynents shall be made to the

6| Conptroller and deposited in the appropriate fund specified in
7 | subsection (3).

8 (7) If the full anpbunt of punitive danmages awarded

9 | cannot be collected, the claimant and the other recipient

10 | desi gnated pursuant to paragraph (3)(b) are each entitled to a
11 | proportional share of the punitive damages coll ected.

12 (8) The claimant attorney's fees, if payable fromthe
13 | judgnent, are, to the extent that the fees are based on the

14 | punitive danmages, cal cul ated based on the entire judgnment for
15| punitive danmages, notw thstandi ng the provisions of subsection
16 |(3). This subsection does not |limt the paynent of attorney's
17 | fees based upon an award of damages ot her than punitive

18 | danmages.

19 (9) 2y The jury may neither be instructed nor informned
20| as to the provisions of this section.
21
22
23 | ================ T | TLE A MENDMENT ===============
24| And the title is anended as foll ows:
25 On page 1, lines 3 through 23
26 | renove fromthe title of the bill
27
28 | and insert in lieu thereof:
29 creating s. 768.096, F.S.; providing an
30 enpl oyer with a presunption agai nst negligent
31 hiring under specified conditions in an action
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1 for civil damages resulting froman intentiona
2 tort conmitted by an enployee if the enpl oyer
3 conducts a preenpl oynent background
4 i nvestigation; prescribing the elenments of such
5 background investigation; specifying that
6 el ecting not to conplete the background
7 i nvestigation does not constitute a failure to
8 use reasonable care in hiring an enpl oyee;
9 anending s. 768.095, F.S.; revising the
10 condi ti ons under which an enpl oyer is inmune
11 fromcivil liability for disclosing information
12 regardi ng an enpl oyee to a prospective
13 enpl oyer; creating s. 768.725, F.S.; providing
14 for evidentiary standards for an award of
15 punitive danmages; anmending s. 768.73, F.S.
16 requiring certain findings for, and providing
17 for reduction of, subsequent punitive danage
18 awar ds under specified circunstances; requiring
19 that a specified percentage of an award for
20 punitive danages be paid to the state
21 requiring the Departnent of Banking and Fi nance
22 to collect the paynents of such awards;
23 providing for attorney's fees for the clai mant
24 to be based on the entire award of punitive
25 damages;
26
27
28
29
30
31
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