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1 Abill to be entitled

2 An act relating to tel ephonic solicitations;

3 anending s. 501.059, F.S.; providing

4 | egislative intent; revising provisions

5 relating to tel ephonic solicitations; revising

6 definitions; revising procedures for linmting

7 or prohibiting telephonic solicitations;

8 revising certain fees; providing for an

9 affirmati ve defense; providing for notification
10 of candidates for public office; revising
11 requirenents regul ating tel ephonic
12 solicitations; requiring the Departnent of
13 Agriculture and Consuner Services to provide
14 certain notice of violations; providing for
15 | egislative review of certain fees; anending s
16 98.097, F.S.; providing that the central voter
17 file shall indicate voters on "no tel ephonic
18 solicitation" list; providing appropriations;
19 providing effective dates.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Section 501.059, Florida Statutes, is
24 | anended to read:
25 501. 059 Tel ephoni ¢ Fetephonre solicitation. --
26 (1) The Legislature, while recognizing the right of
27 | persons and organi zations to conduct tel ephonic solicitation
28 | activities, acknow edges an individual's basic right to
29 | privacy. It is the intent of the Legislature to protect this
30| right to privacy in a way which does not restrict al
31| telephonic solicitation activities but rather allows
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l1]lindividuals in this state who do not want to receive uninvited
2| telephonic solicitations to nake it known to the public by
3| placing their tel ephone nunbers on the "no tel ephonic
4| solicitations" list provided in this section. Further, it is
5] the intent of the Legislature to prohibit uninvited tel ephonic
6| solicitations to such tel ephone nunbers on the "no tel ephonic
7] solicitations" list. The Legislature finds that the nethod
8| provided in this section for regulating uninvited tel ephonic
9| solicitations is drawmn in such a nanner so as to mininize the
10 | burden on solicitation activities.
11 (2)t%)y As used in this section
12 (a) "Telephonic solicitation sates—eatH" neans a cal
13 | nade by a tel ephone solicitor to a residential, nobile, or
14 | t el ephoni ¢ pagi ng devi ce tel ephone nunber in this state
15 | eonsurer, for the purpose of soliciting a sale of any consuner
16 | goods or services, including calls nade for the purpose of
17 | obtaining information that will or may | ater be used for the
18 | solicitation of a sale of consuner goods or services, or a
19| call made for the purpose of soliciting a contribution of
20 | noney, property, or financial assistance, or any other thing
21| of value, including requests on behalf of political parties,
22 | candi dates, or ballot proposals. "Tel ephonic solicitation"
23| does not nmean a call nmde to a subscriber for the sol e purpose
24 | of soliciting attendance at a religious service or event, or
25| soliciting a coomitnent to volunteer tine or service, provided
26 | that such tel ephonic solicitation does not result in a later
27 | request for a nonetary donation or paynent.er—foer—thepurpose
28 | ef—soHcitingan—extenston—of—credit—Ftor—consurer—goods—or
29 | services,—or—for—thepurpose—of—obtarnng—information—that
30 | wiH—or—ray—be—used—for—the—di+rect—sotecirtationof—a—sale—-of
31
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I . . F e ¢ I
purposes—

(b "Consuner goods or services" nmeans any rea
property or any tangi ble or intangible personal property which
is normally used for personal, fanily, or househol d purposes,
including, without limtation, cenetery lots, tineshare

estates, financial services, insurance, teleconmunications

servi ces, and any steh property intended to be attached to or

installed in any real property without regard to whether it is
so attached or installed, as well as ecereterytots—and
teshare—estates,—and any services related to real suech
property or any tangi ble or intangi ble personal property.

(c) "Uninvited YaseH—cited tel ephonic solicitation
sates—caH" nmeans a tel ephonic solicitation to any

residential, nobile, or tel ephonic pagi ng device tel ephone
nunber unless the tel ephonic solicitation is sates—eaH—other
than—a—eatt nmade:-

4+~ in response to an express request of the person

called, or in response to a sign or other form of

adverti senent placed by the person called, or is directed to a

person with whomthe tel ephone solicitor has a prior or an

existing relationship. A telephonic solicitation made in

connection with an existing relationship includes, but is not

limted to, an inquiry regarding an existing debt, contract,

or warranty, paynent or performance of which has not been

conpleted at the tinme of such call.+
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1 4—By—a—newspaper—ptubH-sher—or—hi-s—or—her—agent—or
2 | enptoyee—in—rconnecttomrwth—his—or—her—business—
3 (d) "Conmission" neans the Florida Public Service
4 | Commi ssi on.
5 (e) "Telephone solicitor" neans any natural person
6| firm organization, partnership, association, or corporation
7| or a subsidiary or affiliate thereof, detngbusihess—i+n—this
8 | state;who makes or causes to be nmade a tel ephonic
9| solicitation sates—eatt, including, but not limted to, calls
10 | rade by use of automated dialing or recorded nessage devices
11| froma location in this state, or fromother states or
12 | nations, to residences, nobile tel ephones, or tel ephonic
13 | paging devices in this state.
14 (f) "Subscriber" nmeans any individual who requests
15| that the departnent place the individual's in-state
16 | residential, nobile, or tel ephonic pagi ng device tel ephone
17 | nunber on the departnent's no tel ephonic solicitation |ist and
18 | who pays the applicable fee to the departnent. ~Constrer™
19 | reans—an—actual—or—prospecti-ve—purechaser—tessee,—or—+eciprent
20 | ef—consurrer—goods—or—services—
21 . . ,
22 | i et I 1 abt
23 | eonsurer—goods—or—Sservices—
24 .~ . . . .
25 | busi I I | enhoni I Lo s I .
26 | i L orid : I .
27 | tecated—in—+torita-
28 (g) ) "Department” neans the Departnent of
29 | Agriculture and Consuner Servi ces.
30 (3) 2y Any tel ephone solicitor who calls mrakes—an
31 | unasobeited—tetephonie—sates—ealH—to a residential, nobile, or
4
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t el ephoni ¢ pagi ng device tel ephone nunber in this state shal

identify hinself or herself by his or her true first and | ast
nanes and t he busi ness or organi zati on on whose behal f he or

she is soliciting i mediately upon maki ng contact by tel ephone
with the person who is the object of the tel ephoni c tetephone
solicitation.

(4) 3)y(a) Any restdential—mobite—or—telephonie
pagi-ng—devi-ce—telephone subscri ber desiring to be placed on a
"no tel ephonic sates solicitation eaHs" listing indicating
that the subscriber does not wish to receive uninvited
wrsetH—cited tel ephonic solicitations sates—eals nmay notify
t he departnent and be placed on that listing upon receipt by

t he departnment of:

1. A nonrefundable $10 initial listing fee for a
charge—This listing which may shat- be renewed by—the
departwent annual | y fer—each—consufrer upon recei pt by the
departnment of a renewat—noetice—and—a $5 listing fee; or

2. A nonrefundable $15 listing fee for a listing which

shall remain in effect for 3 years and nay be renewed upon

recei pt by the departnent of a nonrefundable $15 listing fee
assesshent.

(b) The departnent shall update its "no tel ephonic
sates solicitation eatHs" listing upon receipt of initial
consuner subscriptions or renewals. The departnent shal

conpile such listings three tines each year and shall provide

this listing at | east 30 days prior to the first day of April,

August, and Decenber, when the listings shall be considered

current, for—a—+fee to tel ephone solicitors upon request.

(c) Al fees inposed pursuant to this section shall be
deposited in the General |nspection Trust Fund for the
adnmi ni stration of this section.
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(5) 4> No tel ephone solicitor shall make or cause to
be made any uninvited unseH—eited tel ephonic solicitation
sates—<cat+ to any residential, nobile, or telephonic paging
devi ce tel ephone nunber appearing on H—thenurber—for—that
tetephone—appears—+# the then-current guarterty listing

publ i shed by the departnment. Any tel ephone solicitor or

person who offers for sale any consuner information which
i ncludes residential, nobile, or telephonic paging device
t el ephone nunbers, except directory assistance and tel ephone

directories sold by tel ephone conpani es and—etrganizations
exenpt—under—s—564{e)(3)—o6r—{(6)—of—thetnternal—Revenue—Code
shal | screen and excl ude those nunbers which appear on the
departnent's eiwistenr—s then-current "no tel ephoni c sates

solicitation eaHs" |ist. FThis—subsection—does—rnot—appty—to
afy—person—tHcensed—pursuant—to—chapter—475—who—catHs—an
actuat—or—prospective—seHer—or—tessor—ofreal——property—when
steh—eaH—+s—fade—+n—resporse—to—ayard—srgn—or—other—formof
atverti-serent—ptaced—by—the—seHer—or—tessor—

(6)t5r(a) A contract nmade pursuant to a tel ephonic

solicitation sates—ealt is not valid and enforceabl e agai nst a

consuner unless nade in conpliance with this subsection
(b) A contract nade pursuant to a tel ephonic
solicitati on sates—catt:
1. Shall be reduced to witing and signed by the

consuner .
2. Shall comply with all other applicable | aws and
rul es.
3. Shall match the description of goods or services as
principally used in the tel ephoni c tetephonre solicitations.
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4. Shall contain the nane, address, and tel ephone
nunber of the seller, the total price of the contract, and a
detail ed description of the goods or services being sold.

5. Shall contain, in bold, conspicuous type,

i medi ately preceding the signature, the foll owi ng statenent:

"You are not obligated to pay any nobney unl ess you sign
this contract and return it to the seller.”

6. My not exclude fromits terns any oral or witten
representations nmade by the tel ephone solicitor to the
consuner in connection with the transaction

(c) The provisions of this subsection do not apply to
contractual sal es regul ated under other sections of the
Fl orida Statutes, or to the sale of financial services,
security sales, or sales transacted by conpanies or their
whol | y owned subsidiaries or agents, which conpanies are
regul ated by chapter 364, or to the sale of cable television
services to the duly franchi sed cable tel evision operator's
exi sting subscribers within that cable tel evision operator's
franchi se area, or to any sales where no prior paynent is nade
to the nerchant and an invoice acconpani es the goods or
services allowi ng the consuner 7 days to cancel or return
wi thout obligation for any paynent.

(7)(a) No telephone solicitor nay nake a subsequent

call to a subscriber in connection with a prior or existing

rel ati onshi p when that subscriber has inforned the tel ephone

solicitor that the subscriber does not want to receive any

nore tel ephonic solicitations from or on behalf of, that

particul ar tel ephone solicitor

(b) It shall be an affirmative defense in any action

brought under this subsection that the tel ephone solicitor

has:
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1 1. Established and i npl enented witten procedures to
2| conply with this subsection
3 2. Trained its personnel in such procedures;
4 3. Maintained and recorded current lists of persons
5| who have requested to receive no nore tel ephonic solicitations
6| fromthe tel ephone solicitor in accordance with this
7 | subsection; and
8 4. Made any subsequent call as the result of an error
9
10| Nothing in this paragraph shall be construed to require the
11 | inpl enentation of these procedures in order to conply with
12 | this subsection
13 (c) This subsection does not apply to any tel ephonic
14 | solicitation nade in connection with an existing debt or
15| contract, paynent, or performance of which has not been
16 | conpleted at the tine of such call.
17 (8) t6)ta) The officer with whoma person qualifies as
18 | a candidate for public office pursuant to chapter 99 shal
19 | notify the qualifying candidate of the provisions of this
20 | secti on. Arerechant—who—engages—atetephone—sotHci-tor—to—rake
21 | er—cause—to—bermade—a—telephonie—sates—cat—shatt—not—rrake—or
22 | stubrt—any—charge—to—the—conrsurer—s——credirt—card—acecount—or
23 | make—or—catuse—to—benade—any—etectronte—transfer—of—tunds
24 | watit—after—thernerchant—receives—fromthe—consurer—a—copy—of
25 | the—eontracts—stghed—by—thepurechaser—which—conpties—wth
26 | this—seetion—
27 thy—Arerchant—who—econducts—a—credit—card—acecount
28 | transacti-on—purstant—to—this—section—shaH—be—subject—to—the
29 | provistons—of—s—81+62—
30 tey—The—provisions—of—this—subsection—donot—appty—to
31 | a—transacti-on:-
8
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(9)tAH(a) No person shall nmake or knowingly allow a

tel ephonic solicitati on sates—eatH to be nade if such cal

N
ol

N
o

i nvol ves an automated system for the selection or dialing of

N
~

t el ephone nunbers or the playing of a recorded nessage when a

N
(00]

connection is conpleted to a nunber call ed.

N
©

(b) Nothing herein prohibits the use of an aut onated

w
o

t el ephone dialing systemwith |ive nessages if the calls are

w
=

nmade or nessages given solely in response to calls initiated
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by the persons to whomthe autonmatic calls or |ive nessages
are directed or if the tel ephone nunbers sel ected for
automatic dialing have been screened to exclude any tel ephone
nunber that subseriber—who is included on the departnent's
then-current "no tel ephonic sates solicitation ealHs" listing
or any unlisted tel ephone nunber, or if the calls are directed

to a person with whomthe tel ephone solicitor has a prior or

an exi sting rel ati onshi p rade—concern—goods—or—servieces—that
have—been—previousty—ordered—or—purchased. However, al

automatic tel ephone dialing systens shall be equipped with a

di sconnect feature which automatically clears the tel ephone

line after the person answering the tel ephone termnates the

call.

(10) {8y The departnent shall investigate any

conpl ai nts recei ved concerning violations of this section

If, after investigating any conplaint, the departnment finds
that there has been a violation of this section, the

departnent shall notify the tel ephone solicitor of such

violation. Upon a fourth violation within a twelve nonth

peri od,the departnment or the Departnent of Legal Affairs may
bring an action to inpose a civil penalty and to seek other
relief, including injunctive relief, as the court deens
appropriate agai nst the tel ephone solicitor. The civil
penal ty shall not exceed$5, 000$16,666 per viol ation and

shal | be deposited in the General Inspection Trust Fund if the
action or proceedi ng was brought by the departnent, or the
Consuner Frauds Trust Fund if the action or proceedi ng was
brought by the Departnent of Legal Affairs. This civil penalty
may be recovered in any action brought under this part by the
departnent, or the departnent may terminate any investigation
or action upon agreenent by the person to pay a stipul ated

10

CODING:Words st+ieken are del etions; words underlined are additions.




CS/ HB 3927, Second Engrossed/ntc

1| civil penalty. The departnent or the court may wai ve any

2] civil penalty if the person has previously made ful

3| restitution or reinbursenent or has paid actual danmages to the
4 | consuners who have been injured by the violation

5 (11)¢%)y(a) In any civil litigation resulting froma

6 | transaction involving a violation of this section, the

7| prevailing party, after judgnent in the trial court and

8 | exhaustion of all appeals, if any, shall receive his or her

9 | reasonabl e attorney's fees and costs fromthe nonprevailing

10 | party.

11 (b) The attorney for the prevailing party shall subnit
12 | a sworn affidavit of his or her tine spent on the case and his
13| or her costs incurred for all the notions, hearings, and

14 | appeals to the trial judge who presided over the civil case.
15 (c) The trial judge shall award the prevailing party
16 | the sum of reasonable costs incurred in the action plus a

17 | reasonabl e |l egal fee for the hours actually spent on the case
18 | as sworn to in an affidavit.

19 (d) Any award of attorney's fees or costs shall becone
20| a part of the judgnent and subject to execution as the | aw
21| al | ows.
22 (e) Inany civil litigation initiated by the
23 | departnent or the Departnent of Legal Affairs, the court may
24 | award to the prevailing party reasonable attorney's fees and
25| costs if the court finds that there was a conpl ete absence of
26 | a justiciable issue of either law or fact raised by the | osing
27 | party or if the court finds bad faith on the part of the
28 | l osing party.
29 (12) 36y The commi ssion shall by rule ensure that
30 | tel ecommuni cations conpanies informtheir custoners of the
31| provisions of this section. The notification may be made by:

11
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1 (a) Annual inserts in the billing statenents nmailed to
2 | custoners; and

3 (b) Conspicuous publication of the notice in the

4 | consuner information pages of the |ocal tel ephone directories.
5 Section 2. Prior to the convening of the 2001 Regul ar
6 | Session of the Legislature, the Legislature shall reviewthe

7| fees established in s. 501.059(4), Florida Statutes, as

8 | anended by this act, to determ ne whether such fees are set at
9| a level comensurate with the direct and indirect costs of the
10 |"no tel ephonic solicitation" listing program The Legislature
11| shall also reviewthe feasibility of elinmnating all fees paid
12 | by subscribers under such program and having the entire

13 | program funded fromfees paid by solicitors or from other

14 | revenue sources.

15 Section 3. Subsections (2) and (3) of section 98.097
16 | Florida Statutes, are renunbered as subsections (3) and (4),
17 | respectively, and a new subsection (2) is added to said

18 | section to read:

19 98.097 Central voter file; adm nistration by division
20 | public access. --
21 (2) The central voter file shall, in addition to other
22 | information required by law, indicate if the voter is on the
23 |"'no tel ephonic solicitation" list as provided in s. 501. 059.
24 Section 4. Effective July 1, 1998, there are herebhy
25 | appropriated for FY 1998-99 fromthe General |nspection Trust
26 | Fund to the Departnent of Agriculture and Consuner Services
27 |$675,365 in operating capital outlay, and 5 FTE and $417, 610
28 | for the purpose of carrying out the provisions of this act.
29 | These appropriations shall depend upon sufficient funds being
30| available in the General Inspection Trust Fund solely fromthe
31| fees collected under s. 501.059, F.S. It is the intent of the
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1| Legislature that if receipts are insufficient to fully fund
2| these appropriations, the first priority of the Departnment of
3| Agriculture and Consuner Services shall be the purchase of
4 | necessary equi pnent and technol ogy for the efficient and
5| effective inplenentation of this act.
6 Section 5. Effective January 1, 1999, there is hereby
7 | appropriated for FY 1998-99 fromthe General |nspection Trust
8| Fund to the Departnent of Agriculture and Consuner Services 6
9| FTE and $334, 770 for the purpose of carrying out the
10| provisions of this act. This appropriation shall depend upon
11 | sufficient funds being available in the General |nspection
12 | Trust Fund solely fromthe fees coll ected under s. 501. 059,
13| F.S.
14 Section 6. Except as otherw se provided herein, this
15| act shall take effect January 1 of the year after which
16 | enact ed.
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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