Fl ori da House of Representatives - 1998 HB 4105
By Representative Saunders

1 Abill to be entitled

2 An act relating to water and wastewater utility

3 systens; anmendi ng ss. 125.3401, 153.90, 153.91

4 153.92, 153.93, 153.94, 180.301, 189.423, and

5 190. 0125, F.S.; authorizing counties,

6 muni ci palities, special districts, and

7 communi ty devel opnent districts to enter into

8 water facility privatization contracts;

9 providing | egislative findings and decl aration

10 providing definitions; providing responsibility

11 of such entities to set user fees; providing

12 requi rements and conditions for such contracts;

13 exenpting such contracts fromthe requirenents

14 of ch. 287, F.S.; amending s. 367.022, F.S.

15 exenpting facilities operated under a

16 privatization contract fromregul ation by the

17 Publ i c Service Comm ssion; reenacting s.

18 367.171(8), F.S.; relating to county regul ation

19 of utility rates, to incorporate the anendnment

20 tos. 367.022, F.S., in a reference; providing

21 an effective date.

22

23| Be It Enacted by the Legislature of the State of Florida:
24

25 Section 1. Section 125.3401, Florida Statutes, is
26 | anended to read:

27 125. 3401 Purchase, sale, or privatization of water
28 | sewer, or wastewater reuse utility by county. --

29 (1) No county may purchase or sell a water, sewer, or
30 | wastewater reuse utility that provides service to the public
31| for conpensation, or enter into a water or wastewater facility
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1| privatization contract for either a water or a wastewater

2| facility, until the governing body of the county has held a
3| public hearing on the purchase, sale, or water or wastewater
4| facility privatization contract and nmade a deternination that
5| the purchase, sale, or water or wastewater facility

6| privatization contract is in the public interest. In

7| determning if the purchase, sale, or water or wastewater

8| facility privatization contract is in the public interest, the
9| county shall consider, at a mninmum the foll ow ng:

10 (a) £ The nost recent avail able incone and expense

11 | statenent for the utility;

12 (b) 2y The nost recent avail abl e bal ance sheet for the
13| utility, listing assets and liabilities and clearly show ng
14 | the amount of contributions-in-aid-of-construction and the
15 | accunul at ed depreci ation thereon

16 (c)3) A statenment of the existing rate base of the

17 | utility for regul atory purposes;

18 (d) t4)y The physical condition of the utility

19| facilities being purchased, sold, or subject to a water or

20 | wastewater facility privatization contract;

21 (e) 5y The reasonabl eness of the purchase, sal e sales,
22 | or water or wastewater facility privatization contract price
23| and terns;

24 (f) 6y The inpact ++#paets of the purchase, sale, or

25 | water or wastewater facility privatization contract on utility
26 | custoners, both positive and negative;

27 (9)1. (Hf=a)r Any additional investnment required and the
28 | ability and willingness of the purchaser, or the private firm
29 | under a water or wastewater facility privatization contract,
30| to nake that investnent, whether the purchaser is the county
31| or the entity purchasing the utility fromthe county; and
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2.{b)y In the case of a water or wastewater facility
privatization contract, the terns and conditions on which the
private firmw Il provide capital investnent and financing or
a conbi nation thereof for contenpl ated capital replacenents,
addi ti ons, expansions, and repairs. The county shall give
significant weight to this criteria; -

(h) £8) The alternatives to the purchase, sale, or
water or wastewater facility privatization contract, and the
potential inpact on utility custoners if the purchase, sale,
or water or wastewater facility privatization contract is not
made; and

(i) t9)t=a)r The ability of the purchaser or the private
firmunder a water or wastewater facility privatization
contract to provide and maintain high-quality and
cost-effective utility service, whether the purchaser is the
county or the entity purchasing the utility fromthe county.

tb)y In the case of a water or wastewater facility
privatization contract, the county shall give significant
wei ght to the technical expertise and experience of the
private firmin carrying out the obligations specified in the
water or wastewater facility privatization contract.

(2) The county shall prepare a statement show ng that
t he purchase, sale, or water or wastewater facility
privatization contract is in the public interest, including a
summary of the purchaser's or private firnis experience in
wat er, sewer, or ant wastewater reuse utility operation and a
showi ng of financial ability to provide the service,
irrespective of whether the purchaser or seller private—frm
is the county or the transaction involves a water or
wastewater facility privatization contract entitypurehasing
the—utiHty—fromthe—county.

3
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1 (3)t26) Al noneys paid by a private firmto a county
2| pursuant to a water or wastewater facility privatization

3| contract shall be used for the purpose of reducing or

4| offsetting property taxes, water or wastewater service rates,
5| or debt reduction or naking infrastructure inprovenents or

6 | capital asset expenditures or other public purpose; provided,
7 | however, nothing herein shall preclude the county from using
8| all or part of the nobneys for the purpose of the county's

9| qualification for relief fromthe repaynent of federal grant
10 | awards associated with the water or wastewater system as nay
11| be required by federal |aw or regul ation

12 Section 2. Section 153.90, Florida Statutes, is

13 | anended to read:

14 153.90 Legislative findings and declarations. --

15 (1) The Legislature hereby finds and decl ares as

16 | fol |l ows:

17 (a) That providing nodern, efficient water and

18 | wastewater facilities is vital to the health and genera

19 | welfare of the citizens of the state;
20 (b) That the construction, rehabilitation, operation
21 | and mai ntenance of water and wastewater facilities is are
22 | essential to econonic growh and devel opnent in the state;
23 (c) That protection of taxpayers requires that water
24 | and wastewater services be provided on an econonical basis
25| consistent with service and safety standards;
26 (d) That alternative nethods of financing the
27 | construction, operation, and inprovenent of water and
28 | wastewater facilities nust be devel oped and encour aged;
29 (e) That although public entities currently have broad
30| honme rul e powers and other statutory authority to enter into
31| certain types of privatization agreenments, the ability of
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public entities to provide efficient water and wast ewat er
facilities will be enhanced by specifically authorizing public
entities to enter into long-termprivatization contracts for

t he performance of water and wastewater facility functions by
private firns;

(f) That water and wastewater facility privatization
contracts will allow private firns to utilize their expertise
experience, and resources to enable public entities to provide
nodern, efficient water and wastewater services while
protecting the rights and interests of citizens; and

(g) That Executive Order No. 12803 provides relief to
public entities fromrepaynment of federal grant awards where
the public entity enters into a water or wastewater facility
privatization contract consistent with the requirenents of
this act and existing law, and public entities should be
encouraged to take advantage of that relief.

(2) The Legislature therefore deternmines that it is in
the public interest of the state to suppl enent and enhance the
authority of public entities to solicit, negotiate, and enter
into contracts with private entities for the financing,
desi gni ng, acquisition, ownership, |easing, construction
i nprovenent, operation, maintenance, and adm nistration, or
any conbi nation thereof, of water and wastewater facilities.

(3) It is the intent of the Legislature that the
provisions of this act be liberally construed in order to
acconplish their purposes and that the provisions of this act
shall be in addition and suppl enental to powers conferred by
any other | aw.

Section 3. Section 153.91, Florida Statutes, is
amended to read:

153.91 Definitions.--As used in this act, the term

5
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(1) 2y "Interlocal agreement” neans an agreement
entered into pursuant to s. 163.01 by two or nore public
entities in respect to a water or wastewater facility
privatization contract.

(2)t4)y "Private firm neans any privately or publicly
hel d business entity qualified to do business in Florida
having the financial capacity and technical, admnistrative,
and regul atory experience and experti se necessary to enable it
to carry out the obligations specified in a water or
wastewater facility privatization contract.

(3) "Public entity" nmeans any political subdivision of
this state which is authorized to provide water or wastewater
service, including, but not limted to, any county, city,
netropolitan or consolidated governnent, special district, and
communi ty devel opnent district.

(4) 5 "Wastewater facility" neans any equi pnent,
bui l di ng, or other property used or useful in connection with
the provision of a wastewater service to the public, including
such interests in |land as are necessary or convenient to
permit a private firmto performa contract in respect
t heret o.

(5) ) "Wastewater facility privatization contract”
neans a witten agreenment, or one or nore related witten
agreenents, between a private firmand one or nore public
entities, which provides for the operation, nmaintenance,
repai r, managenent, and admi ni stration, or any conbination
thereof, of a wastewater facility for a termof nore than 5
years, but not nore than 40 years in duration, and which may
al so provide for the planning, design, construction
i nprovenment, acquisition, financing, ownership, sale, and
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| easi ng, or any conbination thereof, of the wastewater
facility.
(6) "Water facility" nmeans any equi pnent, building, or

ot her property used or useful in connection with the provision

of water service to the public, including such interests in

| and as are necessary or convenient to pernit a private firm

to performa contract in respect thereto.

(7) "Water facility privatization contract" neans a

witten agreenent, or one or nore related witten agreenents,

between a private firmand one or nore public entities, which

provides for the operation, maintenance, repair, managenent,

and admini stration, or any conbination thereof, of a water

facility for a termof nore than 5 years but not nore than 40

years in duration, and which may al so provide for the

pl anni ng, design, construction, inprovenent, acquisition

financing, ownership, sale, and | easing, or any conbination

thereof, of the water facility.
Section 4. Section 153.92, Florida Statutes, is
anended to read:

153.92 darifying the authority to enter into water or

wastewater facility privatization contracts.--Any public
entity may enter into a water or wastewater facility
privatization contract, and may join with one or nore other
public entities in such a contract pursuant to an interloca
agreenent. A public entity entering into a water or
wastewater facility privatization contract may nmake such
conveyances of its property, and may namke such ot her
agreenents and perform such other acts consistent with |aw, as
are determned by the public entity to be necessary or
convenient to effectuate the water or wastewater facility
privatization contract. It is the intent of the Legislature
7
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1| that the | anguage used in this section is intended to clarify
2| the existing authority rather than provide any additiona

3| authority for public entities to enter into water or

4| wastewater facility privatization contracts.

5 Section 5. Section 153.93, Florida Statutes, is

6 | anended to read:

7 153.93 Responsibility for setting user

8| fees.--Responsibility for the setting of user fees charged to
9 | menbers of the public purchasing or using either water service
10 ) of a water facility or a wastewater service of a wastewater
11| facility,subject to either a water or a wastewater facility
12 | privatization contract; collection of such fees; and

13 | enforcenent of fee obligations, regulations, and other

14 | requirenents and obligations applicable to nenbers of the

15| public who purchase or use the water or wastewater service,
16 | shall renmain obligations of the public entity.

17 Section 6. Section 153.94, Florida Statutes, is

18 | anended to read:

19 153.94 Applicability of other |aws.--Except as
20 | expressly provided in this act:
21 (1) Wth respect to any water or wastewater facility
22 | privatization contract entered into under this act, a public
23| entity is subject to s. 125.3401, s. 180.301, s. 189.423, or
24 | s. 190.0125 but is not subject to the requirenents of chapter
25 | 287.
26 (2) A water or wastewater facility subject to a water
27 | or wastewater facility privatization contract nmade under this
28 | act shall continue to be regulated for all |ocal, state, and
29 | federal purposes as if owned, operated, and nmintai ned by the
30| public entity.
31
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Section 7. Section 180.301, Florida Statutes, is
amended to read:

180. 301 Purchase, sale, or privatization of water
sewer, or wastewater reuse utility by nmunicipality.--

(1) No municipality may purchase or sell a water

sewer, or wastewater reuse utility that provides service to
the public for conpensation, or enter into a water or
wastewater facility privatization contract for either a water

or a wastewater facility until the governing body of the
nmuni ci pality has held a public hearing on the purchase, sale,
or water or wastewater facility privatization contract;and
nmade a determination that the purchase, sale, or water or
wastewater facility privatization contract is in the public
interest. |In deternmining if the purchase, sale, or water or
wastewater facility privatization contract is in the public
interest, the nmunicipality shall consider, at a mninum the
fol | owi ng:

(a) £ The nost recent avail able incone and expense
statenent for the utility;

(b) 2y The nost recent avail abl e bal ance sheet for the
utility, listing assets and liabilities and clearly show ng
t he amount of contributions-in-aid-of-construction and the
accumnul at ed depreci ation thereon;

(c)3) A statenment of the existing rate base of the
utility for regul atory purposes;

(d) t4)y The physical condition of the utility
facilities being purchased, sold, or subject to a water or
wastewater facility privatization contract;

(e) £5)y The reasonabl eness of the purchase, sale, or
water or wastewater facility privatization contract price and
t er ns;

9
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(f) {6 The inpact inpacts of the purchase, sale, or

water or wastewater facility privatization contract on utility
custoners, both positive and negative;

(9)1. (Hf=a)r Any additional investnment required and the
ability and willingness of the purchaser,or the private firm
under a water or wastewater facility privatization contract,
to nmake that investnent, whether the purchaser is the
muni cipality or the entity purchasing the utility fromthe
muni ci pality; and

2.{b)y In the case of a water or wastewater facility
privatization contract, the terns and conditions on which the
private firmw Il provide capital investnent and financing or
a conbi nation thereof for contenplated capital replacenents,
addi ti ons, expansions, and repairs. The nunicipality shal
give significant weight to this criteria eriterton.

(h) £8) The alternatives to the purchase, sale, or
water or wastewater facility privatization contract, and the
potential inpact on utility custoners if the purchase, sale,
or water or wastewater facility privatization contract is not
made; and

(i) t9)t=a)r The ability of the purchaser or the private
firmunder a water or wastewater facility privatization
contract to provide and maintain high-quality and
cost-effective utility service, whether the purchaser is the
muni cipality or the entity purchasing the utility fromthe
muni ci pality.

tb)y In the case of a water or wastewater facility
privatization contract, the nmunicipality shall give
significant weight to the technical expertise and experience
of the private firmin carrying out the obligation specified
in the water or wastewater facility privatization contract.

10
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1 (2) The nunicipality shall prepare a statement show ng
2| that the purchase, sale, or water or wastewater facility

3| privatization contract is in the public interest, including a
4 | sunmary of the purchaser's or private firms experience in

5| water, sewer, or wastewater reuse utility operation and a

6 | showing of financial ability to provide the service,

7| irrespective of whether the purchaser or seller is the

8| municipality or the transaction involves a water or wastewater
9| facility privatization contract ent-ty—purechasing—the—utitty
10 | fromthe—rnunicipatty.

11 (3) 26y Al noneys paid by a private firmto a

12 | nunicipality pursuant to a water or wastewater facility

13 | privatization contract shall be used for the purpose of

14 | reducing or offsetting property taxes, water or wastewater

15| service rates, or debt reduction or nmaking infrastructure

16 | i nprovenents or capital asset expenditures or other public

17 | purpose; provided, however, nothing herein shall preclude the
18 | nunicipality fromusing all or part of the npbneys for the

19 | purpose of the municipality's qualification for relief from
20 | the repaynment of federal grant awards associated with the
21 | water or wastewater systemas may be required by federal |aw
22 | or regulation
23 Section 8. Section 189.423, Florida Statutes, is
24 | anended to read:
25 189. 423 Purchase, sale, or privatization of water
26 | sewer, or wastewater reuse utility by special district.--
27 (1) No dependent or independent special district may
28 | purchase or sell a water, sewer, or wastewater reuse utility
29 | that provides service to the public for conpensation, or enter
30| into a water or wastewater facility privatization contract for
31| either a water or a wastewater facility,until the governing

11
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body of the district has held a public hearing on the
purchase, sale, or water or wastewater facility privatization
contract and made a determination that the purchase, sale, or
water or wastewater facility privatization contract is in the
public interest. In deternmning if the purchase, sale, or
water or wastewater facility privatization contract is in the
public interest, the district shall consider, at a m ni mum
the foll ow ng:

(a) £ The nost recent avail able incone and expense
statenent for the utility;

(b) 2y The nost recent avail abl e bal ance sheet for the
utility, listing assets and liabilities and clearly show ng
t he amount of contributions-in-aid-of-construction and the
accumnul at ed depreci ation thereon;

(c)3) A statenment of the existing rate base of the
utility for regul atory purposes;

(d) t4)y The physical condition of the utility
facilities being purchased, sold, or subject to water or
wastewater facility privatization contract;

(e) £5)¢ The reasonabl eness of the purchase, sale, or
water or wastewater facility privatization contract price and
t er ns;

(f) 6y The inpact ++#paets of the purchase, sale, or
water or wastewater facility privatization contract on utility
custoners, both positive and negative;

(9)1. (Hf=a)r Any additional investnment required and the
ability and willingness of the purchaser,or the private firm
under a water or wastewater facility privatization contract,
to nmake that investnent, whether the purchaser is the special
district or the entity purchasing the utility fromthe special
district; and

12
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2.{b)y In the case of a water or wastewater facility
privatization contract, the terns and conditions on which the
private firmw Il provide capital investnent and financing or
a conbi nation thereof for contenpl ated capital replacenents,
addi ti ons, expansions, and repairs. The special district
shall give significant weight to this criteria.

(h) £8) The alternatives to the purchase, sale, or
water or wastewater facility privatization contract, and the
potential inpact on utility custoners if the purchase, sale,
or water or wastewater facility privatization contract is not
made; and

(i) t9)t=a)r The ability of the purchaser or the private
firmunder a water or wastewater facility privatization
contract to provide and maintain high-quality and
cost-effective utility service, whether the purchaser is the
special district or the entity purchasing the utility fromthe
special district.:

tb)y In the case of a water or wastewater facility
privatization contract, the special district shall give
significant weight to the technical expertise and experience
of the private firmin carrying out the obligations specified
in the water or wastewater facility privatization contract.
and

(2) The special district shall prepare a statenment
showi ng that the purchase, sale, or water or wastewater
facility privatization contract is in the public interest,
including a sunmary of the purchaser's or private firms
experience in water, sewer, or wastewater reuse utility
operation and a showi ng of financial ability to provide the
service, irrespective of whether the purchaser or seller

prvate—fi+rmis the special district or the transaction
13
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involves a water or wastewater facility privatization contract

: hasi | 1 : | ol di ‘et The

provisions of this section shall not apply to community

devel opnent districts established pursuant to chapter 190.

(3) 26y Al noneys paid by a private firmto a speci al
district pursuant to a water or wastewater facility
privatization contract shall be used for the purpose of
reduci ng or offsetting property taxes, water or wastewater
service rates, or debt reduction or naking infrastructure
i mprovenents or capital asset expenditures or other public
pur pose; provided, however, nothing herein shall preclude the
special district fromusing all or part of the nobneys for the
pur pose of the special district's qualification for relief
fromthe repaynent of federal grant awards associated with the
wat er or wastewater systemas nmay be required by federal |aw
or regul ati on.

Section 9. Section 190.0125, Florida Statutes, is
amended to read:

190. 0125 Purchase, privatization, or sale of water
sewer, or wastewater reuse utility by district.--

(1) No community devel opnent district may purchase or
sell a water, sewer, or wastewater reuse utility that provides
service to the public for conpensation, or enter into a water

or wastewater facility privatization contract for either a
water or a wastewater facility, until the governing body of
the comunity devel opnent district has held a public hearing
on the purchase, sale, or water or wastewater facility
privatization contract and nade a determ nation that the
purchase, sale, or water or wastewater facility privatization
contract is in the public interest. In determining if the
purchase, sale, or water or wastewater facility privatization
14
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contract is in the public interest, the comunity devel opnent
district shall consider, at a mninum the follow ng:

(a) £ The nost recent avail able inconme and expense
statenent for the utility;

(b) 2y The nost recent avail abl e bal ance sheet for the
utility, listing assets and liabilities and clearly show ng
t he amount of contributions-in-aid-of-construction and the
accumnul at ed depreciation thereon;

(c)3) A statenment of the existing rate base of the
utility for regul atory purposes;

(d) t4)y The physical condition of the utility
facilities being purchased, sold, or subject to a water or
wastewater facility privatization contract;

(e) £5) The reasonabl eness of the purchase, sal e sales,
or water or wastewater facility privatization contract price
and terns;

(f) t6) The inpact ++#paets of the purchase, sale, or
water or wastewater facility privatization contract on utility
custoners, both positive and negative;

(9)1. (Hf=a)r Any additional investnment required and the
ability and willingness of the purchaser,or the private firm
under a water or wastewater facility privatization contract,
to nmake that investnent, whether the purchaser is the
communi ty devel opnent district or the entity purchasing the
utility fromthe community devel opment district; and

2.{b)y In the case of a water or wastewater facility
privatization contract, the terns and conditions on which the
private firmw Il provide capital investnent and financing or
a conbi nation thereof for contenplated capital replacenents,
addi ti ons, expansions, and repairs. The conmmunity devel opnent
district shall give significant weight to this criteria.

15

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1998 HB 4105
550- 153- 98

(h) £8) The alternatives to the purchase, sale, or
water or wastewater facility privatization contract, and the
potential inpact on utility custoners if the purchase, sale,
or water or wastewater facility privatization contract is not
made; and

(i) t9)t=a)r The ability of the purchaser or the private
firmunder a water or wastewater facility privatization
contract to provide and maintain high-quality and
cost-effective utility service, whether the purchaser is the
communi ty devel opnent district or the entity purchasing the
utility fromthe community devel opment district.:

tb)y In the case of a water or wastewater facility
privatization contract, the comunity devel opnent district
shal |l give significant weight to the technical expertise and
experience of the private firmin carrying out the obligations
specified in the water or wastewater facility privatization
contract . ;—ant

(2) The comunity devel opment district shall prepare a
statenent showi ng that the purchase, sale, or water or
wastewater facility privatization contract is in the public
interest, including a summary of the purchaser's or private
firms experience in water, sewer, or wastewater reuse utility
operation and a showi ng of financial ability to provide the
service, irrespective of whether the purchaser or seller
prvate—f+mis the community devel opnent district or the
transaction involves a water or wastewater facility
privatization contract enti-ty—purehasing—the—uttHty—{froemthe
conmuri-ty—devetoprent—di-st+et.

(3) 26y Al noneys paid by a private firmto a

communi ty devel opnent district pursuant to a water or
wastewater facility privatization contract shall be used for
16
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t he purpose of reducing or offsetting property taxes, water or
wast ewat er service rates, or debt reduction or naking
infrastructure inprovenents or capital asset expenditures or
ot her public purpose; provided, however, nothing herein shal
preclude the community devel opnent district fromusing all or
part of the nobneys for the purpose of the commnity

devel opnent district's qualification for relief fromthe
repaynment of federal grant awards associated with the water or
wast ewat er system as nay be required by federal |aw or

regul ation.

Section 10. Subsection (2) of section 367.022, Florida
Statutes, is anended to read:

367.022 Exenptions.--The followi ng are not subject to
regulation by the comrission as a utility nor are they subject
to the provisions of this chapter, except as expressly
provi ded:

(2) Systens owned, operated, nmanaged, or controlled by
governnental authorities, including water or wastewater
facilities operated by private firns under water or wastewater
facility privatization contracts as defined in s. 153.91

Section 11. For the purpose of incorporating the
anmendnent to s. 367.022(2), Florida Statutes, in a reference
t hereto, subsection (8) of section 367.171, Florida Statutes,
is reenacted to read:

367.171 Effectiveness of this chapter. --

(8) Each county which is excluded fromthe provisions
of this chapter shall regulate the rates of all utilities in
that county whi ch woul d ot herwi se be subject to regulation by
the comi ssion pursuant to s. 367.081(1), (2), (3), and (6).
The county shall not regulate the rates or charges of any
systemor facility which would otherw se be exenpt from
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1| comission regulation pursuant to s. 367.022(2). For this

2 | purpose the county or its agency shall proceed as though the

3| county or agency is the conm ssion

4 Section 12. This act shall take effect upon beconming a

5] I aw.

6

7 EE IR b S b b I S S b S S b b S S I b S b

8 HOUSE SUMVARY

9
Defines "water facility" and "water facility

10 privatization contract” with respect to provisions
regulating water and wastewater utility systens. Revises

11 provi sions which currently authorize counti es,
huni cipalities, special districts, and connun|t¥ )

12 devel opnent districts to enter into wastewater facility
rivatization contracts, to simlarly authorize water

13 acility privatization contracts. Conforns requirenents
and conditions for water facility privatization contracts

14 and responsibilities of the public entities entering into
such _contracts. Provides an exenption fromregul ati on by

15 the Public Service Comm ssion for water facilities
operated by a private firmunder a privatization

16 contract.
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