HB 4119, First Engrossed

1 Abill to be entitled
2 An act relating to professional regul ation
3 anending s. 11.62, F.S.; adding criteria for
4 eval uating new regul ation; anending s. 455. 201
5 F.S.; requiring the Departnent of Business and
6 Pr of essi onal Regul ation to consider the inpact
7 on jobs when considering new regul ation
8 creating s. 455.2035, F.S.; providing the
9 departnent rul emaki ng authority; anending s.
10 455. 213, F. S.; requiring paynent of certain
11 fees or fines prior to the board or departnent
12 renewi ng or issuing an initial |icense or
13 regi stration; anmendi ng ss. 455.209, 455. 218,
14 F.S.; conformi ng provisions to a previous
15 admi ni strative reorgani zation; creating s.
16 455, 2237, F.S.; providing authority to inspect
17 and i nvestigate records, offices, and job
18 sites; anmending s. 455.225, F.S.; revising
19 pr obabl e- cause provi sions; prescribing
20 authority of the departnent or a board in cases
21 of failure to conply with continui ng-education
22 requi rements; conformng provisions to a
23 previ ous admi nistrative reorganization
24 anmendi ng s. 455.2285, F.S.; conformng
25 provisions to a previous admnistrative
26 reorgani zation; anmending s. 455.517, F. S
27 requiring the Departnent of Health to consider
28 the i npact on jobs when creating new
29 regul ation; creating section 481.222, relating
30 to architects providing building i nspection
31 services; creating 471.029, relating to
1
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engi neers providing building inspection
services; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective Cctober 1, 1998, subsections (3)
and (4) of section 11.62, Florida Statutes, are anended to
read:

11.62 Legislative review of proposed regul ati on of
unregul ated functions. --

(3) In determining whether to regul ate a profession or
occupation, the Legislature shall consider the foll ow ng
factors:

(a) Whether the unregul ated practice of the profession
or occupation will substantially harmor endanger the public
health, safety, or welfare and whether the potential for harm
i s recogni zabl e and not renote;

(b) \Whether the practice of the profession or
occupation requires specialized skill or training, and whether
that skill or training is readily neasurable or quantifiable
so that exami nation or training requirenents would reasonably
assure initial and continuing professional or occupationa
ability;

(c) VWhether the regulation will have an unreasonabl e

effect on the job creation or job retention in the state or

wi |l place unreasonable restrictions on the ability of

i ndi viduals who seek to practice or who are practicing a given

prof essi on or occupation to find enpl oynent;
(d) te) Whether the public is or can be effectively
protected by other neans; and

2
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(e) td)y Whether the overall cost-effectiveness and
econom ¢ inpact of the proposed regul ation, including the
i ndirect costs to consuners, will be favorable.

(4) The proponents of legislation that provides for
the regulation of a profession or occupation not already
expressly subject to state regulation shall provide, upon
request, the following information in witing to the state
agency that is proposed to have jurisdiction over the
regulation and to the legislative committees to which the
legislation is referred:

(a) The nunber of individuals or businesses that would
be subject to the regulation

(b) The nane of each association that represents
nmenbers of the profession or occupation, together with a copy
of its codes of ethics or conduct;

(c) Docunentation of the nature and extent of the harm
to the public caused by the unregul ated practice of the
prof essi on or occupation, including a description of any
conpl ai nts that have been | odged agai nst persons who have
practiced the profession or occupation in this state during
the preceding 3 years;

(d) A list of states that regulate the profession or
occupation, and the dates of enactnent of each | aw providing
for such regul ation and a copy of each |aw,

(e) A list and description of state and federal |aws
t hat have been enacted to protect the public with respect to
the profession or occupation and a statenent of the reasons
why these | aws have not proven adequate to protect the public;

(f) A description of the voluntary efforts nade by
nmenbers of the profession or occupation to protect the public

3
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1| and a statenent of the reasons why these efforts are not

2 | adequate to protect the public;

3 (g) A copy of any federal |egislation nmandating

4 | regul ation;

5 (h) An explanation of the reasons why other types of
6| less restrictive regulation would not effectively protect the
7 | public;

8 (i) The cost, availability, and appropriateness of

9 | trai ning and exam nation requirenents;
10 (j) ) The cost of regulation, including the indirect
11| cost to consuners, and the nethod proposed to finance the
12 | regul ati on;
13 (k) The cost inposed on applicants or practitioners or
14 | on enployers of applicants or practitioners as a result of the
15| reqgul ati on;
16 (1)) The details of any previous efforts in this

17 | state to inplenent regulation of the profession or occupation
18 | and

19 (m k) Any other information the agency or the
20| committee considers relevant to the analysis of the proposed
21| | egislation.
22 Section 2. Effective Cctober 1, 1998, subsection (4)
23 | of section 455.201, Florida Statutes, is anended to read:
24 455. 201 Professions and occupations regul ated by
25 | departnent; legislative intent; requirenents.--
26 (4)(a) Neither Ne—board—no+r the departnent nor any
27 | board may——shatt+ create unreasonably restrictive and
28 | extraordi nary standards that deter qualified persons from
29 | entering the various professions. Neither Ne—beardt—nor the
30 | departnent nor any board may—shatt take any action that whieh
31| tends to create or mmintain an econonic condition that

4
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unreasonably restricts conpetition, except as specifically
provi ded by | aw
(b) Neither the departnent nor any board nay create a

regul ati on that has an unreasonable effect on job creation or

job retention in the state or that places unreasonabl e

restrictions on the ability of individuals who seek to

practice or who are practicing a given profession or

occupation to find enpl oynent.

(c) The Legislature shall evaluate proposals to

i ncrease regul ation of professions or occupations that are

already regulated to determne their effect on job creation or

retention and job opportunities.
Section 3. Section 455.2035, Florida Statutes, is
created to read

455, 2035 Rul enmaking authority.--The departnent may

adopt rules pursuant to ss. 120.54 and 120.536(1) to inpl enent

the regulatory requirenents of any profession within the

departnent's jurisdiction which does not have a governing

boar d.

Section 4. Subsection (2) of section 455.209, Florida
Statutes, is anended to read:

455,209 Accountability and liability of board
nenbers. - -

(2) Each board nenber and each forner board nenber
serving on a probabl e cause panel shall be exenpt fromcivil
liability for any act or om ssion when acting in the nenber's
official capacity, and the departnent, or the Departnent of
Legal Affairs shall defend any such nenber in any action
agai nst any board or nenber of a board arising fromany such
act or omission. In addition, the departnment or the Departnent
of Legal Affairs may defend the nenber's conpany or business

5
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1| in any action against the conpany or business if the
2 | departnent or the Departnent of Legal Affairs deternines that
3| the actions fromwhich the suit arises are actions taken by
4| the nenber in the nenber's official capacity and were not
5| beyond the nenber's statutory authority. In providing such
6 | def ense, the departnent, the—agency-or the Departnent of
7| Legal Affairs may enploy or utilize the |egal services of
8 | out si de counsel
9 Section 5. Subsection (1) of section 455.213, Florida
10| Statutes, is anended and a new subsection (10) is added to
11 | said section to read:
12 455,213 General |icensing provisions.--
13 (1) Any person desiring to be |licensed shall apply to
14 | the departnent in witing. The application for |icensure shal
15| be made on a form prepared and furni shed by the departnent and
16 | include the applicant's social security nunber. The
17 | application shall be supplenented as needed to reflect any
18 | material change in any circunstance or condition stated in the
19 | application which takes place between the initial filing of
20| the application and the final grant or denial of the |icense
21| and which nmight affect the decision of the departnent agency.
22| In order to further the econom c devel opnent goal s of the
23| state, and notwithstanding any law to the contrary, the
24 | departnent may enter into an agreement with the county tax
25| collector for the purpose of appointing the county tax
26 | collector as the departnent's agent to accept applications for
27 | licenses and applications for renewals of licenses. The
28 | agreenent nust specify the tinme within which the tax coll ector
29 | nust forward any applications and acconpanyi ng application
30| fees to the departnent. In cases where a person applies or
31| schedules directly with a national exam nation organi zati on or
6
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exam nation vendor to take an examination required for
|icensure, any organi zation- or vendor-related fees associ ated
with the exam nation nay be paid directly to the organi zation
or vendor.

(10) The board, or the departnment when there is no

board, shall not issue or renew a license to any applicant or

|icensee that the board, or the departnent when there is no

board, has assessed a fine, interest, or costs associated with

i nvestigation and prosecution until the applicant or |icensee

has paid in full such fine, interest, or costs associated with

i nvestigation and prosecution, or until the applicant or

|icensee conplies with or satisfies all terns and conditions

of the final order.
Section 6. Subsection (6) of section 455.218, Florida
Statutes, is anended to read:

455,218 Foreign-trai ned professionals; special
exam nation and |icense provisions.--

(6) The departnent, for its boards, shall not issue an
initial license to, or renew a |icense of, any applicant or
| icensee who is under investigation or prosecution in any
jurisdiction for an action which would constitute a violation
of this part or the professional practice acts adninistered by
t he depart nent er—ageney and the boards until such tine as the
i nvestigation or prosecution is conplete, at which tine the
provi sions of the professional practice acts shall apply.

Section 7. Section 455.2237, Florida Statutes, is
created to read

455, 2237 Authority to inspect.--Any board, or the
departnent when there is no board, may by rule authorize

i nspections and investigations of records, offices, or job

sites at tines when a |icensee or the enpl oyee or agent of the

7
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1| licensee, or any person suspected of unlicensed activity, is
2| performng an activity regulated by this chapter or the
3| applicable practice act. Such rule may establish nore
4 | definitively the tines and conditions of inspections and
5] investigations and may authorize such inspections and
6| investigations only to the extent necessary to determne
7 | whether a person is in conpliance with the provisions of this
8 | chapter or of the regulated practice acts or any rule
9| promul gated thereunder, to aid in the enforcenent of the
10 | provisions of this chapter or of the regulated practice acts
11 ) or any rule adopted thereunder, or to determine if any of the
12 | provisions of this chapter or of the regul ated practice acts,
13| or any rule adopted thereunder, is being or has been viol at ed.
14 Section 8. Subsections (2), (3), (4), and (9) of
15 | section 455.225, Florida Statutes, are anended to read:
16 455,225 Disciplinary proceedings.--Disciplinary
17 | proceedi ngs for each board shall be within the jurisdiction of
18 | t he departnent.
19 (2) The departnent shall allocate sufficient and
20 | adequately trained staff to expeditiously and thoroughly
21 | determine legal sufficiency and investigate all legally
22 | sufficient conplaints. Fer—purpoeses—of—this—seetion—+t—+s—the
23 | . . - .
24 I I 4 ORI I .
25 | iuri-sdietion—shaH I I o i tiad
26 | i . . T I e . I
27 . : babl e I F . .
28 ey it The—faid ey 4 TR
29 I . urisdietion I h . i
30 N . it e . . Lo .
31 | 4 . I I . I
8
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fature—toftoHowpreseribedproecedure-\When its investigation

is conplete and legally sufficient, the departnent shal

Y/

prepare and subnit to the probable cause panel of the
appropriate regulatory board the investigative report of the
departnment. The report shall contain the investigative
findings and the recomendati ons of the departnment concerning
t he exi stence of probable cause. At any tine after |ega
sufficiency is found, the departnent may di smss any case, or
any part thereof, if the departnment deternines that there is

i nsufficient evidence to support the prosecution of

al | egations contained therein. The departnent shall provide a
detailed report to the appropriate probabl e cause panel prior
to dismissal of any case or part thereof, and to the subject
of the conplaint after dismssal of any case or part thereof,
under this section. For cases disnissed prior to a finding of
probabl e cause, such report is confidential and exenpt froms.
119.07(1). The probabl e cause panel shall have access, upon
request, to the investigative files pertaining to a case prior
to dismissal of such case. |f the departnent dism sses a case,
t he probabl e cause panel may retain i ndependent |egal counsel
enpl oy investigators, and continue the investigation and
prosecution of the case as it deens necessary.

(3)(a) As an alternative to the provisions of
subsections (1) and (2), when a conplaint is received, the
departnment may provide a licensee with a notice of
nonconpliance for an initial offense of a minor violation. A
violation is a mnor violation if it does not denobnstrate a
serious inability to practice the profession, result in

9
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econom ¢ or physical harmto a person, or adversely affect the
public health, safety, or welfare or create a significant
threat of such harm Each board, or the departnent if there is
no board, shall establish by rule those violations which are
m nor violations under this provision. Failure of a |icensee
to take action in correcting the violation within 15 days
after notice may result in the institution of regular
di sci plinary proceedings.

(b) The departnent may issue a notice of nonconpliance
for an initial offense of a mnor violation, notw thstanding a
board's failure to designate a particular minor violation by
rule as provided in paragraph (a).

(c) In any instance in which a licensee is charged

with failure to conply with continui ng-education requirenents,

the departnent's or board's, as appropriate, initial response

may only be to issue a notice of nonconpliance, including

granting the licensee a reasonable tine to conply. However,

if the departnent finds that the licensee's failure to conply

was done knowi ngly, the departnent or board, as appropriate,

may | evy any other penalty otherwi se available to it under the

ci rcunstances. This paragraph does not apply to any licensee

for which failure to conply with continui ng-educati on

requirenents is not grounds for discipline but is instead only

a prerequisite for renewal .

(4) The determ nation as to whether probable cause
exi sts shall be nade by najority vote of a probable cause
panel of the board, or the departnent,as appropriate. Each

regul atory board shall provide by rule that the determ nation
of probable cause shall be nmade by a panel of its nenbers or
by the departnent. Each board may provide by rule for nultiple
probabl e cause panel s conposed of at |east two nmenbers. Each

10
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board nay provide by rule that one or nore nenbers of the
panel or panels may be a fornmer board nenber. The | ength of
termor repetition of service of any such forner board nenber
on a probabl e cause panel nay vary according to the direction
of the board when aut horized by board rule. Any probabl e cause
panel nust include one of the board's forner or present
consuner nenbers, if one is available, willing to serve, and
is authorized to do so by the board chair. Any probabl e cause
panel nust include a present board nenber. Any probabl e cause
panel nust include a fornmer or present professional board
nmenber. However, any forner professional board nenber serving
on the probable cause panel nust hold an active valid |license
for that profession. Al proceedings of the panel are exenpt
froms. 286.011 until 10 days after probable cause has been
found to exist by the panel or until the subject of the

i nvestigation waives his or her privilege of confidentiality.
The probabl e cause panel may nmake a reasonabl e request, and
upon such request the departnment shall provide such additiona
investigative information as is necessary to the deternination
of probable cause. A request for additional investigative
information shall be made within 15 days fromthe date of
recei pt by the probabl e cause panel of the investigative
report of the departnent. The probabl e cause panel or the
departnment, as may be appropriate, shall nmake its

determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time limts. In lieu of a finding of probabl e cause, the
probabl e cause panel, or the departnent when there is no
board, may issue a |letter of guidance to the subject. If,
within the 30-day tine limt, as may be extended, the probable

11
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cause panel does not nmake a determnination regarding the
exi stence of probable cause or does not issue a letter of
gui dance in lieu of a finding of probable cause, the
departnment ageney, for disciplinary cases under its
jurisdiction, nust make a deternination regarding the

exi stence of probable cause within 10 days after the
expiration of the tine linmt. In addition, if the probable

cause panel finds no probabl e cause, the departnent nay

determ ne within 10 days thereafter that probable cause

exists.|f the probable cause panel finds that probable cause
exists, it shall direct the departnent to file a forma
conpl ai nt against the |icensee. The departnment shall follow
the directions of the probable cause panel regarding the
filing of a formal conplaint. If directed to do so, the
departnment shall file a formal conpl ai nt agai nst the subject
of the investigation and prosecute that conplaint pursuant to
chapter 120. However, the departnent nmay decide not to
prosecute the conplaint if it finds that probable cause had
been i nprovidently found by the panel. In such cases, the
departnent shall refer the matter to the board. The board nay
then file a formal conplaint and prosecute the conpl ai nt
pursuant to chapter 120. The departnent shall also refer to
the board any investigation or disciplinary proceedi ng not
before the Division of Administrative Hearings pursuant to
chapter 120 or otherw se conpleted by the departnent within 1
year after the filing of a conplaint. The departnent agency,
for disciplinary cases under its jurisdiction, nust establish
a uniformreporting systemto quarterly refer to each board
the status of any investigation or disciplinary proceeding
that is not before the Division of Administrative Hearings or
ot herwi se conpl eted by the departnent er—ageney within 1 year

12
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after the filing of the conplaint. Annvaty—the—ageney—Ffor
TR I . e o dietd e .
board—or—each—boardrust—estabtsh—a pran—toreduce—-or

I : I . . . TR r

I . bet I o . Adrini . .

I : I L I e F I
H+Hng—of—the—conptarnt— A probabl e cause panel or a board

may retain independent |egal counsel, enploy investigators,
and continue the investigation as it deens necessary; al
costs thereof shall be paid fromthe Professional Regul ation
Trust Fund. Al proceedi ngs of the probabl e cause panel are
exenmpt froms. 120.525.

(9) ta)r The departnment shall periodically notify the
person who filed the conplaint of the status of the
i nvestigation, whether probable cause has been found, and the
status of any civil action or administrative proceedi ng or
appeal

13
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Section 9. Section 455.2285, Florida Statutes, is
anended to read:

455, 2285 Annual report concerning finances,
adm ni strative conplaints, disciplinary actions, and
reconmendati ons. --The departnment is directed to prepare and
submt a report to the President of the Senate and Speaker of
t he House of Representatives by Novenber 1 of each year. In
addition to finances and any other information the Legislature
may require, the report shall include statistics and rel evant
i nformati on, profession by profession, detailing:

(1) The revenues, expenditures, and cash bal ances for
the prior year, and a review of the adequacy of existing fees.

(2) The nunber of conplaints received and
i nvesti gat ed.

(3) The nunber of findings of probable cause nmde.

(4) The nunber of findings of no probable cause nade.

(5) The nunber of administrative conplaints filed.

(6) The disposition of all admnistrative conpl aints.

(7) A description of disciplinary actions taken

(8) A description of any effort by the departnent
ageney, for any disciplinary cases under its jurisdiction, to
reduce or otherw se close any investigation or disciplinary
proceedi ng not before the Division of Adnministrative Hearings

14
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1| under chapter 120 or otherw se not conpleted within 1 year
2| after the initial filing of a conplaint under this chapter
3 (9) The status of the devel opnent and inpl enentation
4] of rules providing for disciplinary guidelines pursuant to s.
5| 455. 2273.
6 (10) Such recommendations for adninistrative and
7 | statutory changes necessary to facilitate efficient and
8 | cost-effective operation of the departnent and the various
9 | boards.
10 Section 10. Effective Cctober 1, 1998, subsection (4)
11 | of section 455.517, Florida Statutes, is anended to read:
12 455.517 Professions and occupations regul ated by
13 | departnent; legislative intent; requirenents.--
14 (4)(a) Neither Ne—board—no+r the departnment nor any
15 | board nay;—shat+ create unreasonably restrictive and
16 | extraordi nary standards that deter qualified persons from
17 | entering the various professions. Neither Ne—bearde,—noe+r the
18 | departnent nor any board nmay—shatt+ take any action that whieh
19| tends to create or maintain an econonic condition that
20 | unreasonably restricts conpetition, except as specifically
21 | provi ded by | aw
22 (b) Neither the departnent nor any board nmy create a
23 | regul ation that has an unreasonabl e effect on job creation or
24| job retention in the state or that places unreasonabl e
25 | restrictions on the ability of individuals who seek to
26 | practice or who are practicing a profession or occupation to
27 | find enpl oynent.
28 (c) The Legislature shall evaluate proposals to
29 | i ncrease regul ati on of professions or occupations to deternine
30| their effect on job creation or retention and enpl oynent
31 | opportuniti es.

15
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1 Section 11. Section 481.222, Florida Statutes, is

2| created to read

3 481. 222 Architects perforning buil ding code inspector
4| duties.--Notwithstandi ng any other provision of this part, a
5] person currently licensed to practice as an architect under

6| this part may provide building i nspection services descri bed
7]1ins. 468.603(6) and (7) to a |l ocal governnent or state agency
8 | upon its request, without being certified by the Board of

9 | Building Code Administrators and | nspectors under part Xl of
10 | chapter 468. Wen perforning these buil ding i nspection

11 | services, the architect is subject to the disciplinary

12 | guidelines of this part and s. 468.621(1)(c)-(g). The

13 | conpl ai nt processing, investigation, and discipline shall be
14 | conducted by the Board of Architecture and Interior Design

15| rather than the Board of Building Code Adm nistrators and

16 | I nspectors. An architect may not perform plans review as an
17 | enpl oyee of a | ocal government upon any job that the architect
18 | or the architect's conpany desi gned.

19 Section 12. Section 471.029, Florida Statutes, is
20| created to read:
21 471. 029 Professional engineers perform ng building
22 | code inspector duties.--Notw thstanding any ot her provision of
23| this part, a person currently licensed to practice as a
24 | professional engineer under this part may provide building
25| i nspection services described in s. 468.603(6) and (7) to a
26 | | ocal governnent or state agency upon its request, wthout
27 | being certified by the Board of Building Code Adninistrators
28 | and I nspectors under part XlI1 of chapter 468. Wen
29 | perform ng these buil ding i nspection services, the
30 | professional engineer is subject to the disciplinary
31| guidelines of this chapter and s. 468.621(1)(c)-(g). The

16
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conpl ai nt processing, investigation, and discipline shall be

conducted by the Board of Professional Engineers rather than

the Board of Building code Admi nistrators and Inspectors. A

pr of essi onal engi neer may not perform plans revi ew as an

enpl oyee of a |l ocal governnent upon any job that the

pr of essi onal engi neer or the professional engineer's conpany

desi gned.
Section 13. Except as otherwi se provided in this act,
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