CS/HB 417, First Engrossed

1 Abill to be entitled

2 An act relating to crimnal justice; anending
3 S. 775.084, F.S.; clarifying that the gain-tine
4 that the Departnent of Corrections may award to
5 a habitual felony offender, a habitual violent
6 felony offender, or a violent career crimna

7 is limted to nonthly incentive gain-tine;

8 anmending s. 921.0017, F.S.; clarifying that

9 credit for time served neans tine spent in

10 state prison or county jail on the sane

11 of fense; amending s. 944.279, F.S.; providing
12 that a prisoner who is found to have brought a
13 frivolous or nmalicious action or brought false
14 informati on before the court is subject to

15 di sciplinary procedures; defining the term

16 "prisoner"; amending s. 944.35, F.S., relating
17 to aut horized use of force by a departnental
18 enpl oyee agai nst an i nmate or supervised

19 of fender; renoving requirenent that a report on
20 such use of force be kept in the file of an

21 enpl oyee; providing for notation of a

22 use-of -force incident and outcone in the file
23 of an enpl oyee; anmending s. 944.472, F.S.

24 relating to drug-free corrections; providing
25 | egi slative findings and purposes with respect
26 t o reasonabl e suspi ci on of substance-abuse

27 testing prograns for inmates; anendi ng s.

28 944.473, F.S.; providing for adoption of rules
29 for such prograns; anmending s. 944.801, F.S.
30 relating to education for state prisoners;

31 entitling certain inmates who qualify for
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1 speci al educational services and prograns under
2 federal law to request hearings before the

3 Di vision of Administrative Hearings; providing
4 that adnministrative | aw judges are not required
5 to travel to state and private correctiona

6 institutions and facilities to conduct such

7 hearings; anending s. 948.01, F.S., relating to
8 the court's authority to place a defendant on

9 probation or community control; authorizing the
10 court to revoke, nodify, or continue

11 supervi si on upon violation; providing certain
12 sentencing authority upon violation

13 prohibiting the court fromgiving credit for

14 time served; providing limtations on the court
15 for subsequent supervision upon violation

16 anending s. 948.03, F.S., relating to terns and
17 condi ti ons of probation or community control

18 del eti ng attendance at an H V/ Al DS awar eness

19 program as a standard condition; authorizing

20 courts to inpose such a condition if such a

21 programis avail able as specified; anending s.
22 948.06, F.S.; prohibiting the award of credit
23 for tinme served while on probation or community
24 control for subsequent terns of supervision

25 following a revocation of probation or

26 community control; providing limtations on the
27 court for inposing a subsequent term of

28 supervi sion follow ng revocation; anending s.
29 947.04, F.S.; authorizing the chairman of the
30 Par ol e Conmi ssion to serve successive terns;

31 anmending s. 947.1405, F. S.; clarifying the

2
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i nclusion of violent career crininals as
eligible for conditional rel ease supervision
clarifying that conditional rel ease supervision
applies to all sentences of an inmate if the
inmate's overall sentences include one or nore
sentences that are eligible for conditiona

rel ease supervision; repealing s. 775.0121
F.S., relating to a continuous revision cycle
of crimnal penalties; anending s. 921. 0016,
F.S.; providing that addiction, alcoholism or
subst ance abuse, or dininished capacity due to
the influence of alcohol or controlled

subst ances, shall not be the basis for
mtigating a recommended gui del i nes sentence;
reenacting s. 921.001(6), F.S., relating to
Sent enci ng Commi ssi on and sentenci ng

gui del i nes, generally, to incorporate a
reference to said anmendnent; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (j) of subsection (4) of section
775.084, Florida Statutes, 1996 Suppl enent, is anmended to
read:

775.084 Violent career crimnals; habitual felony
of fenders and habitual violent felony offenders; definitions;
procedure; enhanced penalties.--

(4)

(j)1. A defendant sentenced under this section as a
habi tual felony offender, a habitual violent felony offender

3
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1| or aviolent career crimnal is eligible for gain-tinme granted
2| by the Departnent of Corrections as provided in s.

3| 944. 275(4) (b) s—944275(4).

4 2. For an offense commtted on or after Cctober 1,

5| 1995, a defendant sentenced under this section as a viol ent

6| career crimnal is not eligible for any formof discretionary
7| early release, other than pardon or executive clenency, or

8 | conditional nedical release granted pursuant to s. 947. 149.

9 Section 2. Section 921.0017, Florida Statutes, is

10 | anended to read:

11 921.0017 Credit upon reconmtnent of offender serving
12 | split sentence.--Effective for offenses coonmitted on or after
13 | January 1, 1994, if an offender's probation or comunity

14 | control is revoked and the offender is serving a split

15| sentence pursuant to s. 948.01, upon reconmtnment to the

16 | Departnent of Corrections, the court shall order credit for
17 | tinme served in state prison or county jail only, wthout

18 | considering any type of gain-tine earned before release to

19 | supervision, or any type of sentence reduction granted to
20 | avoid prison overcrowding, including, but not linmted to, any
21 | sentence reduction resulting fromadm nistrative gain-tine,
22 | provisional credits, or control release. The court shal
23 | determne the anount of jail-tinme credit to be awarded for
24 | time served between the date of arrest as a violator and the
25| date of recommitnent, and shall direct the Departnent of
26 | Corrections to conpute and apply credit for all other tine
27 | served previously on the prior sentence for the offense for
28 | which the offender is being recommtted. This section does
29 | not affect or linmt the departnent's authority to forfeit
30| gain-tinme under ss. 944.28(1) and 948. 06(6).
31

4
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1 Section 3. Section 944.279, Florida Statutes, 1996

2 | Suppl enent, is anmended to read:

3 944,279 Disciplinary procedures applicable to prisoner
4 |<o>tess—of—gain—tiwe for filing frivolous or nalicious actions or
5] bringing false informati on before court. --

6 (1) At any tine, and upon its own notion or on notion
7] of a party, a court may conduct an inquiry into whether any

8 | action or appeal brought by a prisoner was brought in good

9| faith. A prisoner who is found by a court to have brought a
10| frivolous or nmalicious suit, action, claim proceeding, or

11 | appeal in any court of this state or in any federal court,

12 | which is filed after June 30, 1996, or who knowingly or with
13 | reckl ess disregard for the truth brought false information or
14 | evidence before the court, is subject to disciplinary

15 | procedures pursuant to the rules of the Departnent of

16 | Corrections ferferture—of—garn—tirwe—and—theright—to—earn

17 | gatn—t+mwe. The court shall issue a witten finding and direct
18 | that a certified copy be forwarded to the appropriate

19 | institution or facility for disciplinary procedures pursuant
20| to the rules of the departnent aeti+oen as provided in s. 944. 09
21 | 944-28(2).

22 (2) This section does not apply to a crimna

23 | proceeding or a collateral crimnal proceeding.

24 (3) For purposes of this section, "prisoner" neans a
25 | person who is convicted of a crinme and is incarcerated for

26 | that crine or who is being held in custody pending extradition
27 | or sentenci ng.

28 Section 4. Subsection (2) of section 944.35, Florida
29 | Statutes, 1996 Supplenent, is anmended to read:

30 944,35 Authorized use of force; malicious battery and
31 | sexual m sconduct prohibited; reporting required; penalties.--

5
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(2) Each enpl oyee of the departnent who either applies
physical force or was responsible for nmaking the decision to
apply physical force upon an inmate or an offender supervised
by the departnent in the conmunity pursuant to this subsection
shal | prepare, date, and sign an i ndependent report within 5
wor ki ng days of the incident. The report shall be delivered to
t he superintendent or the regional administrator, who shal
have an investigation nmade and shall approve or di sapprove the
force used. The enployee's report, together with the
superintendent's or regional adnministrator's witten approval
or di sapproval of the force used and the reasons therefor
shal |l be forwarded within 5 worki ng days of the date of the
conpl etion of the investigation to the regional director. The
regional director shall, in witing, concur in the
superintendent's or regional admnistrator's eval uation or
di sapprove it. Copies of the enpl oyee's report, the
superintendent's or regional administrator's evaluation, and
the regional director's review shall be kept in the files of
both the inmate or the offender supervised by the departnent

in the comunit y—and—the—enptoyee. A notation of each

i ncident involving use of force and the outcone based on the

superintendent's or regional director's evaluation and the

regional administrator's review shall be kept in the

enpl oyee's file.

Section 5. Paragraph (c) of subsection (1) and
subsection (2) of section 944.472, Florida Statutes, are
amended to read:

944. 472 Drug-free corrections; |egislative findings
and pur poses. - -

(1) FINDINGS.--The Legislature finds that:

6
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1 (c) Certain substance abuse testing standards are

2 | necessary to ensure uni formand econom cal application of

3| policy throughout the state's institutions and to protect both
4 | inmates and enpl oyers participating in random and reasonabl e
5| suspi ci on substance abuse testing prograns.

6 (2) PURPCSES. --The purposes of the Drug-Free

7| Corrections Act of 1992 are to:

8 (a) Pronote the goal of a drug-free correctiona

9| systemthrough fair, econonical, and reasonabl e nethods of

10 | random and reasonabl e suspi ci on substance abuse testing of

11| inmates for the protection of inmates, enpl oyees, enployers,
12 | and the public.

13 (b) Establish an aggressive, routine random substance
14 | abuse testing program and a reasonabl e suspi ci on substance
15 | abuse testing programto identify substance-abusing innates,
16 | determine appropriate treatnent, and provide a strong

17 | deterrent to future substance abuse.

18 Section 6. Subsections (1) and (3) of section 944.473
19| Florida Statutes, are anended to read:

20 944. 473 | nmate substance abuse testing program --

21 (1) RULES AND PROCEDURES. - - The departnent shal

22 | establish prograns a—ptegram for random and reasonabl e

23 | suspici on drug and al cohol testing by urinalysis or other

24 | noni nvasi ve procedure for inmates to effectively identify

25| those i nmat es abusi ng drugs, al cohol, or both. The departnent
26 | shall also adopt rules relating to fair, econonical, and

27 | accurate operations and procedures of a random i nnate

28 | substance abuse testing program and a reasonabl e suspici on
29 | substance abuse testing program by urinalysis or other

30 | noni nvasi ve procedure which enunerate penalties for positive
31| test results, including but not limted to the forfeiture of

7
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1| both basic and incentive gain-tine, and which do not linmt the
2 | nunber of times an innmate nmay be tested in any one fiscal or
3 | cal endar year.

4 (3) REPORTI NG REQUI REMENT. - - The departnent shall, as
5] part of its annual report, report the nunber of random and

6 | reasonabl e suspi ci on substance abuse tests administered in the
7| fiscal year, the nunber of positive results obtained, the

8 | nunber of negative results obtained, the nunber of innates

9 | requesting and participating in substance abuse treatnent

10 | prograns as the result of a positive random or reasonabl e

11 | suspici on substance abuse test, and the nunber of repeat

12 | subst ance abuse of f enders.

13 Section 7. Effective upon this act becomng a | aw

14 | subsection (4) is added to section 944.801, Florida Statutes,
15| 1996 Suppl enent, to read:

16 944,801 Education for state prisoners.--

17 (4) Notwithstanding s. 120.81(3), all inmates under 22
18 | years of age who qualify for special educational services and
19 | prograns pursuant to the Individuals with Disabilities
20 | Education Act, 20 U S.C. ss. 1400 et seq., and who request a
21 | due process hearing as provided by that act shall be entitled
22 | to such hearing before the Division of Adninistrative
23| Hearings. Administrative |aw judges shall not be required to
24 | travel to state or private correctional institutions and
25| facilities in order to conduct these hearings.
26 Section 8. Subsection (11) of section 948.01, Florida
27 | Statutes, 1996 Supplenent, is anmended to read:
28 948.01 Wen court may place defendant on probation or
29 | into community control.--
30 (11) The court may al so inpose a split sentence
31 | whereby the defendant is sentenced to a term of probation

8
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which may be followed by a period of incarceration or, with
respect to a felony, into community control, as foll ows:

(a) |If the offender neets the terns and conditions of
probation or community control, any term of incarceration nay
be nodified by court order to elininate the term of
i ncarceration.

(b) If the offender does not neet the terns and
condi tions of probation or community control, the court may
revoke, nodify, or continue the probation or comunity contro

as provided in s. 948.06. If the probation or comunity

control is revoked, the court may inpose any sentence that it

could have inposed at the tine the of fender was placed on

probation or community control. The court nmay not provide

credit for tinme served for any portion of a probation of

community control termtoward a subsequent term of probation

or community control. However, the court nay not inpose a

subsequent term of probation or community control which, when

conbi ned with any anount of tine served on preceding terns of

probation or community control for offenses pending before the

court for sentencing, would exceed the naxi num penalty

all onabl e as provided in s. 775.082 shaH—+nmpose—atermof

. . I I o . f I F
probatien—or—comuntty——coent+rot. Such term of incarceration

shal | be served under applicable | aw or county ordi nance

governi ng service of sentences in state or county
jurisdiction. This paragraph does not prohibit any other
sanction provided by |aw.

Section 9. Subsection (1) of section 948.03, Florida
Statutes, 1996 Supplenent, is anended to read:

948.03 Ternms and conditions of probation or community
control . --

9
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(1) The court shall determine the terns and conditions
of probation or conmunity control. Conditions specified in
par agr aphs (a) through and includi ng(m {#)}do not require
oral pronouncenent at the tine of sentencing and nay be
consi dered standard conditions of probation. Conditions
specified in paragraphs (a) through and includi ng(m {ra)yand
(2)(a) do not require oral pronouncenent at sentencing and nay
be considered standard conditions of community control. These
conditions may include anong themthe followi ng, that the
probationer or offender in conmunity control shall:

(a) Report to the probation and parol e supervisors as
di rect ed.

(b) Pernmit such supervisors to visit himat his hone
or el sewhere.

(c) Work faithfully at suitable enploynent insofar as
may be possi bl e.

(d) Remain within a specified place.

(e) Make reparation or restitution to the aggrieved
party for the damage or | oss caused by his offense in an
anmount to be deternined by the court. The court shall make
such reparation or restitution a condition of probation
unless it deternmines that clear and conpelling reasons exi st
to the contrary. If the court does not order restitution, or
orders restitution of only a portion of the danages, as
provided in s. 775.089, it shall state on the record in detai
t he reasons therefor.

(f) Effective July 1, 1994, and applicable for
of fenses comritted on or after that date, nmake paynent of the
debt due and owing to a county or nunicipal detention facility
under s. 951.032 for nedical care, treatnent, hospitalization
or transportation received by the felony probationer while in

10
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that detention facility. The court, in determ ning whether to
order such repaynent and the anpbunt of such repaynent, shal
consi der the anbunt of the debt, whether there was any fault
of the institution for the nedi cal expenses incurred, the
financial resources of the felony probationer, the present and
potential future financial needs and earning ability of the
probationer, and dependents, and other appropriate factors.

(g) Support his | egal dependents to the best of his
ability.

(h) Make paynent of the debt due and owing to the
state under s. 960.17, subject to nodification based on change
of circunstances.

(i) Pay any attorney's fees and costs assessed under
s. 27.56, subject to nodification based on change of
ci rcunst ances.

(j) Not associate with persons engaged in crimna
activities.

(k)1. Subnit to randomtesting as directed by the
correctional probation officer or the professional staff of
the treatnent center where he is receiving treatnment to
determ ne the presence or use of alcohol or controlled
subst ances.

2. If the offense was a controlled substance violation
and the period of probation imediately follow a period of
incarceration in the state correction system the conditions
shal |l include a requirenent that the offender submit to random
substance abuse testing intermttently throughout the term of
supervi sion, upon the direction of the correctional probation
officer as defined in s. 943.10(3).

11
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1 (1) Be prohibited from possessing, carrying, or owning
2| any firearmunl ess authorized by the court and consented to by
3| the probation officer

4 (m Be prohibited fromusing intoxicants to excess or
5 | possessing any drugs or narcotics unless prescribed by a

6 | physician. The probationer or community control ee shall not

7| knowingly visit places where intoxicants, drugs, or other

8 | danger ous substances are unlawfully sold, dispensed, or used.
9 (n) Attend an H V/ Al DS awar eness program consi sting of
10| a class of not less than 2 hours or nore than 4 hours in

11| length, the cost for which shall be paid by the offender, if
12 | such a programis available in the county of the offender's
13 | resi dence.

14 (o) Pay not nore than $1 per nmonth during the term of
15| probation or community control to a nonprofit organization

16 | established for the sole purpose of supplenenting the

17 | rehabilitative efforts of the Departnent of Corrections.

18 Section 10. Section 948.06, Florida Statutes, is

19 | anended to read:
20 948.06 Violation of probation or comunity control
21 | revocation; nodification; continuance; failure to pay
22 | restitution or cost of supervision.--
23 (1) \Whenever within the period of probation or
24 | community control there are reasonable grounds to believe that
25| a probationer or offender in community control has viol ated
26 | his probation or community control in a material respect, any
27 | parol e or probation supervisor nmay arrest or request any
28 | county or nunicipal |aw enforcenent officer to arrest such
29 | probati oner or offender w thout warrant wherever found and
30| forthwith return himto the court granting such probation or
31| community control. Any conmmitting nmagistrate nmay issue a

12
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warrant, upon the facts being nmade known to himby affidavit
of one having know edge of such facts, for the arrest of the
probationer or offender, returnable forthwith before the court
granting such probation or community control. Any parole or
probation supervisor, any officer authorized to serve crimna
process, or any peace officer of this state is authorized to
serve and execute such warrant. The court, upon the
probationer or offender being brought before it, shall advise
hi m of such charge of violation and, if such charge is
admtted to be true, may forthwith revoke, nodify, or continue
the probation or community control or place the probationer
into a community control program |f probation or community
control is revoked, the court shall adjudge the probationer or
of fender guilty of the offense charged and proven or admtted,
unl ess he has previously been adjudged guilty, and inpose any
sentence which it night have originally inposed before placing
the probationer on probation or the offender into comunity
control. If such violation of probation or comunity contro
is not admitted by the probationer or offender, the court nay
conmit himor release himwith or without bail to await
further hearing, or it may disnss the charge of probation or
community control violation. |f such charge is not at that
time adnitted by the probationer or offender and if it is not
di sm ssed, the court, as soon as may be practicable, shal

gi ve the probationer or offender an opportunity to be fully
heard on his behalf in person or by counsel. After such
hearing, the court may revoke, nodify, or continue the
probation or community control or place the probationer into
community control. |If such probation or conmrunity control is
revoked, the court shall adjudge the probationer or offender
guilty of the offense charged and proven or admitted, unless

13
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he has previously been adjudged guilty, and inpose any
sentence which it night have originally inposed before placing
the probationer or offender on probation or into community
control.

(2) When the court inposes a subsequent term of

supervision following a revocation of probation or community

control, it shall not provide credit for tine served while on

probation or community control toward any subsequent term of

probation or community control. However, the court may not

i npose a subsequent term of probation or community contro

whi ch, when conbined with any anobunt of tine served on

preceding terns of probation or community control for offenses

before the court for sentencing, would exceed the naxi num

penalty all owabl e as provided by s. 775.082. No part of the

time that the defendant is on probation or in community
control shall be considered as any part of the time that he or
she shall be sentenced to serve

(3) Notwithstandi ng any other provision of this
section, a probationer or an offender in community control who
is arrested for violating his probation or community control
in a material respect may be taken before the court in the
county or circuit in which he was arrested. That court shal
advi se himof such charge of a violation and, if such charge
is admtted, shall cause himto be brought before the court
whi ch granted the probation or community control. |f such
violation is not adnitted by the probationer or offender, the
court may commit himor release himwith or without bail to
await further hearing. The court, as soon as is practicable,
shal | give the probationer or offender an opportunity to be
fully heard on his behalf in person or by counsel. After such
hearing, the court shall make findings of fact and forward the

14
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findings to the court which granted the probation or conmmunity
control and to the probationer or offender or his attorney.
The findings of fact by the hearing court are binding on the
court which granted the probation or community control. Upon
t he probationer or offender being brought before it, the court
whi ch granted the probation or community control may revoke,
nodi fy, or continue the probation or conmunity control or nay
pl ace the probationer into conunity control as provided in
this section.

(4) In any hearing in which the failure of a
probationer or offender in conmunity control to pay
restitution or the cost of supervision as provided in s.
948.09, as directed, is established by the state, if the
probationer or offender asserts his inability to pay
restitution or the cost of supervision, it is incunbent upon
himto prove by clear and convincing evidence that he does not
have the present resources available to pay restitution or the
cost of supervision despite sufficient bona fide efforts
legally to acquire the resources to do so. |f the probationer
or offender cannot pay restitution or the cost of supervision
despite sufficient bona fide efforts, the court shall consider
al ternate neasures of punishnent other than inprisonnent.

Only if alternate neasures are not adequate to neet the
state's interests in punishnment and deterrence nay the court
i mprison a probationer or offender in community control who
has denonstrated sufficient bona fide efforts to pay
restitution or the cost of supervision.

(5) Any parolee in a comunity control program who has
all egedly violated the terns and conditions of such placenent
is subject to the provisions of ss. 947.22 and 947. 23.

15
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(6) Any provision of law to the contrary
not wi t hst andi ng, whenever probation, conmunity control, or
control release, including the probationary, conmunity contro
portion of a split sentence, is violated and the probation or
community control is revoked, the offender, by reason of his
m sconduct, nay be deened to have forfeited all gain-tinme or
commutation of time for good conduct, as provided by | aw,
earned up to the date of his rel ease on probation, community
control, or control release. This subsection does not deprive
the prisoner of his right to gain-tine or commutation of tine
for good conduct, as provided by law, fromthe date on which
he is returned to prison. However, if a prisoner is sentenced
to incarceration following ternination froma drug puni shnent
program i nposed as a condition of probation, the sentence nay
i nclude incarceration without the possibility of gain-tine or
early release for the period of tinme renmaining in his
treatment program pl acement term

Section 11. Section 947.04, Florida Statutes, 1996
Suppl enent, is anended to read:

947.04 Oganization of conm ssion; officers;
of fices.--

(1) Before July 1 of each even-nunbered year, the
Governor and Cabinet shall select a chairman who shall serve
for a period of 2 years and until a successor is selected and
qgual i fi ed. The Governor and Cabi net shall, at the sanme tine
that a chairman is selected, select a vice chairman to serve
during the same 2-year period as the chairman, in the absence
of the chairman. The chairman may net succeed hinmsel f or
herself. The chairman, as chief adnministrative officer of the
conmi ssion, has the authority and responsibility to plan
di rect, coordinate, and execute the powers, duties, and
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responsibilities assigned to the conmi ssion, except those of
granting and revoking parole as provided for in this chapter
Subj ect to approval by the Governor and the Cabinet, the

chai rman may assign consenting retired conmi ssioners or fornmer
conmi ssioners to tenporary duty when there is a workl oad need.
Any such conmmi ssioner shall be paid $100 for each day or
portion of a day spent on the work of the commi ssion and shal
be rei nbursed for travel expenses as provided in s. 112.061
The chairnman is authorized to provide or dissemnate
information relative to parole by neans of docunents,

sem nars, prograns, or otherw se as he determ nes necessary.
The chairman shall establish, execute, and be hel d account abl e
for all administrative policy decisions. However, decisions to
grant or revoke parole shall be made in accordance with the
provisions of ss. 947.172, 947.174, and 947.23. The

conmi ssioners shall be directly accountable to the chairman in
t he execution of their duties as conm ssioners, and the

chai rman has authority to recomend to the Governor suspension
of a conmi ssioner who fails to performthe duties provided for
by statute.

(2) Notwithstanding the provisions of s. 20.05(1)(q),
the chai rnman shall appoint administrators with responsibility
for the managenent of commi ssion activities in the follow ng
functional areas:

(a) Admnistration.

(b) Operations.

(c) denency.

(3) The commissioners shall select fromtheir nunber a
secretary who shall serve for a period of 1 year or until a
successor is elected and qualifi ed.
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(4) The commission may establish and nmaintain offices
in centrally and conveniently |located places in Florida.
Headquarters shall be located in Tall ahassee. The business of
the comi ssion shall be transacted anywhere in the state as
provided in s. 947.06. The commission shall keep its official
records and papers at the headquarters, which it shall furnish
and equi p.

(5) Acts and decisions of the chairman may be nodified
as provided in s. 947.06.

Section 12. Section 947.1405, Florida Statutes, 1996
Suppl enent, is anended to read:

947. 1405 Conditional rel ease program --

(1) This section and s. 947.141 nmay be cited as the
"Condi tional Rel ease Program Act."

(2) Any inmate who:

(a) |Is convicted of a crime conmitted on or after
Cctober 1, 1988, and before January 1, 1994, and any inmate
who is convicted of a crine conmtted on or after January 1,
1994, which crine is or was contained in category 1, category
2, category 3, or category 4 of Rule 3.701 and Rul e 3.988,
Florida Rules of Crimnal Procedure (1993), and who has served
at | east one prior felony comitnent at a state or federa
correctional institution;

(b) Is sentenced as a habitual or violent habitua
of fender or violent career crimnal pursuant to s. 775.084; or

(c) |Is found to be a sexual predator under s. 775.21
or former s. 775. 23,

shal |, upon reaching the tentative rel ease date or provisiona
rel ease date, whichever is earlier, as established by the
Departnent of Corrections, be rel eased under supervision
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1| subject to specified terns and conditions, including paynment

2| of the cost of supervision pursuant to s. 948.09. Such

3| supervision is applicable to all sentences within the overal

4| termof sentences if an inmate's overall term of sentences

5] includes one or nore sentences that are eligible for

6 | conditional rel ease supervision as provided in this section

7| Effective July 1, 1994, and applicable for offenses commtted
8| on or after that date, the comri ssion nay require, as a

9| condition of conditional release, that the rel easee nake

10 | paynent of the debt due and owing to a county or rmunicipa

11 | detention facility under s. 951.032 for nedical care,

12 | treatnment, hospitalization, or transportation received by the
13 | releasee while in that detention facility. The comm ssion, in
14 | determ ni ng whether to order such repaynent and the anount of
15 | such repaynent, shall consider the anmobunt of the debt, whether
16 | there was any fault of the institution for the nedica

17 | expenses incurred, the financial resources of the rel easee,

18 | the present and potential future financial needs and earning
19 | ability of the rel easee, and dependents, and other appropriate
20| factors. If an inmate has received a term of probation or
21| community control supervision to be served after rel ease from
22 | incarceration, the period of probation or comunity contro
23 | must be substituted for the conditional rel ease supervision. A
24 | panel of no fewer than two conm ssioners shall establish the
25| terns and conditions of any such release. |If the offense was a
26 | controll ed substance violation, the conditions shall include a
27 | requirenment that the offender subnit to random substance abuse
28 | testing intermttently throughout the termof conditiona
29 | rel ease supervision, upon the direction of the correctiona
30 | probation officer as defined in s. 943.10(3). The conm ssion
31| shall also deternine whether the terns and conditions of such
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1| rel ease have been viol ated and whet her such violation warrants
2 | revocation of the conditional release.

3 (3) As part of the conditional rel ease process, the

4 | commi ssion shall detern ne:

5 (a) The anopunt of reparation or restitution

6 (b) The consequences of the offense as reported by the
7 | aggrieved party.

8 (c) The aggrieved party's fear of the inmte or

9 | concerns about the release of the innate.

10 (4) The commission shall provide to the aggrieved

11| party information regarding the manner in which notice of any
12 | devel opnents concerning the status of the inmate during the
13 | termof conditional release nmay be requested.

14 (5) Wthin 180 days prior to the tentative rel ease

15| date or provisional release date, whichever is earlier, a

16 | representative of the comr ssion shall interview the inmate.
17 | The conmission representative shall review the inmate's

18 | program participation, disciplinary record, psychol ogical and
19 | nedi cal records, and any other information pertinent to the
20 | i npending rel ease. A conmi ssion representative shall conduct
21| a personal interviewwith the inmate for the purpose of
22 | determining the details of the inmate's rel ease plan
23 | including his planned residence and enploynent. The results
24 | of the interview nust be forwarded to the commission in
25| writing.
26 (6) Upon receipt of notice as required under s.
27 | 947. 175, the conm ssion shall conduct a review of the inmate's
28 | record for the purpose of establishing the terns and
29 | conditions of the conditional release. The conmm ssion may
30 | i npose any special conditions it considers warranted fromits
31| review of the record. If the comission determines that the
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inmate is eligible for release under this section, the

conm ssion shall enter an order establishing the | ength of
supervi sion and the conditions attendant thereto. However, an
i nmat e who has been convicted of a violation of chapter 794 or
found by the court to be a sexual predator is subject to the
maxi nrum | evel of supervision provided, with the nmandatory
conditions as required in subsection (7), and that supervision
shal |l continue through the end of the rel easee's origina
court-inposed sentence. The length of supervision nust not
exceed the maxi mum penalty inposed by the court.

(7) Any inmate who is convicted of a crine conmtted
on or after October 1, 1995, or has been previously convicted
of a crine commtted on or after October 1, 1995, and who
neets the criteria of s. 775.21 or fornmer s. 775.23(2)(a) or
(b) shall have, in addition to any other conditions inposed,
the follow ng special conditions inposed by the comn ssion

(a) A curfew, if appropriate, during hours set by the
conmi ssi on.

(b) If the victimwas under the age of 18, a
prohibition on living within 1,000 feet of a school, day care
center, park, playground, or other place where children
regul arly congregate.

(c) Active participation in and successful conpletion
of a sex offender treatnent program at the rel easee's own
expense, unless one is not available within a 50-mle radius
of the rel easee's residence.

(d) A prohibition on any contact with the victim
directly or indirectly, including through a third person
unl ess approved by the conmi ssion

(e) If the victimwas under the age of 18, a
prohibition, until successful conpletion of a sex offender
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1| treatnent program on unsupervised contact with a child under
2| the age of 18, unless authorized by the conmi ssion w thout

3 | another adult present who is responsible for the child's

4| wel fare, has been advised of the crine, and is approved by the
5| conmi ssi on.

6 (f) If the victimwas under age 18, a prohibition on
7 | working for pay or as a volunteer at any school, day care

8 | center, park, playground, or other place where children

9| regularly congregate, as prescribed by the conm ssion

10 (g) Unless otherwise indicated in the treatnent plan
11 | provided by the sexual offender treatnent program a

12 | prohibition on view ng, owning, or possessing any obscene,
13 | pornographic, or sexually explicit materi al

14 (h) A requirenent that the rel easee nust submit two
15 | specinens of blood to the Florida Departnent of Law

16 | Enforcenent to be registered with the DNA dat abase.

17 Section 13. Section 775.0121, Florida Statutes, as
18 | created by section 1 of chapter 96-388, Laws of Florida, is
19 | repeal ed

20 Section 14. Paragraphs (c) and (d) of subsection (4)
21| of section 921.0016, Florida Statutes, 1996 Suppl enent, are
22 | anended to read:

23 921. 0016 Reconmmended sentences; departure sentences;
24 | aggravating and nitigating circunstances. --

25 (4) Mtigating circunstances under which a departure
26 | fromthe sentencing guidelines is reasonably justified

27 | include, but are not limted to:

28 (c) The capacity of the defendant to appreciate the
29 | crimnal nature of the conduct or to conformthat conduct to
30| the requirements of |aw was substantially inpaired. However, a
31| person's capacity, if dimnished by the influence of al coho
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or controlled substances at the tine of the offense, may not

in any manner be considered a reason to i npose a sentence

bel ow t he guidelines, or for any other manner of mitigation

(d) The defendant requires specialized treatnent for a

<Oaddietion—nental disorder, or physical disability, and the
defendant is anenable to treatnent. However, addiction

al coholism or substance abuse nmay not in any manner be

consi dered a reason to inpose a sentence bel ow t he gui del i nes,

or for any other manner of nitigation

Section 15. For the purpose of incorporating the
anmendnent to s. 921.0016, Florida Statutes, 1996 Suppl enent,
in a reference thereto, subsection (6) of section 921.001
Fl orida Statutes, is reenacted to read:

921.001 Sentencing Conmi ssion and sentenci ng
gui del i nes generally. --

(6) A court may inpose a departure sentence outside
t he sentenci ng gui del i nes based upon circunstances or factors
whi ch reasonably justify the aggravation or nitigation of the
sentence in accordance with s. 921.0016. The |level of proof
necessary to establish facts supporting a departure froma
sentence under the guidelines is a preponderance of the
evi dence. When nultiple reasons exist to support a departure
froma guidelines sentence, the departure shall be upheld when
at | east one circunstance or factor justifies the departure
regardl ess of the presence of other circunstances or factors
found not to justify departure. Any sentence inposed outside
t he range recommended by the guidelines nust be explained in
writing by the trial court judge.

Section 16. This act shall take effect July 1, 1997.
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