Fl ori da Senate - 1998 CSs for SB 524
By the Conmittee on Crinminal Justice and Senator Canpbel

307-942-98
1 A bill to be entitled
2 An act relating to the offense of nurder
3 anending s. 782.04, F.S.; redefining the
4 of fense of capital nmurder in the first degree
5 to include the act of unlawfully killing a
6 human bei ng while perpetrating, or attenpting
7 to perpetrate, the nurder of another hunan
8 bei ng; redefining the offense of second-degree
9 felony nurder to include the act of unlawfully
10 killing a human being while perpetrating or
11 attenpting to perpetrate the nmurder of another
12 human bei ng; adding nurder to the list of
13 fel ony of fenses which do not constitute
14 t hi rd-degree felony nurder; reenacting ss.
15 39.464(1)(d), 435.03(2)(b), 435.04(2)(b),
16 775.0823(1) and (2), 921.0022(3) (i),
17 943.325(1), 947.146(3), F.S., relating to the
18 ternm nation of parental rights, screening
19 standards, violent offenses agai nst |aw
20 enforcenent officers and others, the Crim nal
21 Puni shnent Code, bl ood testing, and the Contro
22 Rel ease Authority, to incorporate the anendnment
23 to 782.04, F.S., in references thereto;
24 providing an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Section 782.04, Florida Statutes, is
29 | anended to read:
30 782.04 Murder. --
31 (1)(a) The unlawful killing of a human bei ng:
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1. Wen perpetrated froma preneditated design to
effect the death of the person killed or any hunan bei ng; o+
2. Wien committed by a person engaged in the

perpetration of, or in the attenpt to perpetrate, any:
a. Trafficking offense prohibited by s. 893.135(1),

b. Arson,

c. Sexual battery,
d. Robbery,

e. Burglary,

f. Kidnappi ng,

g. Escape,

h

Aggravat ed child abuse,

Aggr avat ed abuse of an elderly person or disabled
adul t,

j. Arcraft piracy,

k. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb,

| . Carjacking,

m  Hone-invasi on robbery,

n. Aggravated stal king, e+

0. Mirder of another human being; or

3. VWhich resulted fromthe unl awful distribution of
any substance controlled under s. 893.03(1), cocaine as
described in s. 893.03(2)(a)4., or opiumor any synthetic or
natural salt, conpound, derivative, or preparation of opium by
a person 18 years of age or ol der, when such drug is proven to
be the proxi mate cause of the death of the user,

is murder in the first degree and constitutes a capita
fel ony, punishable as provided in s. 775.082.

2
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(b) In all cases under this section, the procedure set
forth in s. 921.141 shall be followed in order to deternine
sentence of death or life inprisonnent.

(2) The unlawful killing of a human bei ng, when
perpetrated by any act inmmnently dangerous to another and
evincing a depraved nind regardl ess of human |ife, although
wi thout any preneditated design to effect the death of any
particular individual, is murder in the second degree and
constitutes a felony of the first degree, punishable by
i mprisonnent for a termof years not exceeding life or as
provided in s. 775.082, s. 775.083, or s. 775.084.

(3) When a person is killed in the perpetration of, or
in the attenpt to perpetrate, any:

(a) Trafficking offense prohibited by s. 893.135(1),

(b) Arson,

(c) Sexual battery,

(d) Robbery,

(e) Burglary,

(f) Kidnapping,

(9) Escape,

(h) Aggravated child abuse,

(i) Aggravated abuse of an elderly person or disabled
adul t,

(j) Aircraft piracy,

(k) Unlawful throwi ng, placing, or discharging of a
destructive devi ce or bonb,

(1) Carjacking,

(m Home-invasion robbery, of

(n) Aggravated stal king, or

(o) Murder of another hunman bei ng,

3
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by a person other than the person engaged in the perpetration
of or in the attenpt to perpetrate such felony, the person
perpetrating or attenpting to perpetrate such felony is guilty
of murder in the second degree, which constitutes a fel ony of
the first degree, punishable by inprisonnent for a term of
years not exceeding life or as provided in s. 775.082, s.
775.083, or s. 775.084.

(4) The unlawful killing of a human bei ng, when
perpetrated without any design to effect death, by a person
engaged in the perpetration of, or in the attenpt to
perpetrate, any felony other than any:

(a) Trafficking offense prohibited by s. 893.135(1),

(b) Arson,

(c) Sexual battery,

(d) Robbery,

(e) Burglary,

(f) Kidnapping,

(9) Escape,

(h) Aggravated child abuse,

(i) Aggravated abuse of an elderly person or disabled
adul t,

(j) Aircraft piracy,

(k) Unlawful throwi ng, placing, or discharging of a
destructive devi ce or bonb,

(1) Unlawful distribution of any substance controll ed
under s. 893.03(1), cocaine as described in s. 893.03(2)(a)4.,
or opiumor any synthetic or natural salt, conpound,
derivative, or preparation of opiumby a person 18 years of
age or ol der, when such drug is proven to be the proxinate
cause of the death of the user

(m Carjacking,
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(n) Home-invasion robbery, of
(o) Aggravated stal king, or
(p) Murder of another hunan bei ng,

is murder in the third degree and constitutes a felony of the
second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 2. For the purpose of incorporating the
anmendnent nmade by this act to section 782.04, Florida
Statutes, in references thereto, paragraph (d) of subsection
(1) of section 39.464, Florida Statutes, is reenacted to read:

39.464 Gounds for termnation of parental rights.--

(1) The departnent, the guardian ad |litem a |licensed
chi |l d- pl aci ng agency, or any person who has know edge of the
facts alleged or who is informed of said facts and believes
that they are true, may petition for the termnation of
parental rights under any of the follow ng circunstances:

(d) When the parent of a child is incarcerated in a
state or federal correctional institution and:

1. The period of tine for which the parent is expected

to be incarcerated will constitute a substantial portion of
the period of tine before the child will attain the age of 18
years;

2. The incarcerated parent has been determi ned by the
court to be a violent career crimnal as defined in s.
775.084, a habitual violent felony offender as defined in s.
775.084, or a sexual predator as defined in s. 775.21; has
been convicted of first degree or second degree nurder in
violation of s. 782.04 or a sexual battery that constitutes a
capital, life, or first degree felony violation of s. 794.011
or has been convicted of an offense in another jurisdiction

5
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1| which is substantially simlar to one of the offenses listed
2]lin this paragraph. As used in this section, the term

3| "substantially sinmlar offense" neans any offense that is

4| substantially simlar in elenents and penalties to one of

5| those listed in this paragraph, and that is in violation of a
6| law of any other jurisdiction, whether that of another state,
7| the District of Colunbia, the United States or any possession
8| or territory thereof, or any foreign jurisdiction; and

9 3. The court determines by clear and convincing

10 | evidence that continuing the parental relationship with the
11 | incarcerated parent would be harnful to the child and, for

12 | this reason, that ternmination of the parental rights of the
13 | incarcerated parent is in the best interest of the child.

14 Section 3. For the purpose of incorporating the

15 | arendnent nmade by this act to section 782.04, Florida

16 | Statutes, in references thereto, paragraph (b) of subsection
17 | (2) of section 435.03, Florida Statutes, is reenacted to read:
18 435.03 Level 1 screening standards. --

19 (2) Any person for whom enpl oynent screening is
20| required by statute nust not have been found guilty of,
21 | regardl ess of adjudication, or entered a plea of nolo
22 | contendere or guilty to, any offense prohibited under any of
23| the followi ng provisions of the Florida Statutes or under any
24 | simlar statute of another jurisdiction:
25 (b) Section 782.04, relating to nurder
26 Section 4. For the purpose of incorporating the
27 | anendnent nade by this act to section 782.04, Florida
28 | Statutes, in references thereto, paragraph (b) of subsection
29| (2) of section 435.04, Florida Statutes, is reenacted to read:
30 435.04 Level 2 screening standards. --
31
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1 (2) The security background investigations under this
2 | section nust ensure that no persons subject to the provisions
3] of this section have been found guilty of, regardl ess of

4 | adjudication, or entered a plea of nolo contendere or guilty
5] to, any offense prohibited under any of the foll ow ng

6 | provisions of the Florida Statutes or under any simlar

7 | statute of another jurisdiction:

8 (b) Section 782.04, relating to nurder

9 Section 5. For the purpose of incorporating the

10 | arendnent nmade by this act to section 782.04, Florida

11| Statutes, in references thereto, subsections (1) and (2) of
12 | section 775.0823, Florida Statutes, as anended by section 11
13 | of chapter 97-194, Laws of Florida, are reenacted to read:

14 775.0823 Violent offenses commtted agai nst | aw

15| enforcenent officers, correctional officers, state attorneys,
16 | assistant state attorneys, justices, or judges.--Any provision
17 | of law to the contrary notw thstanding, the Legislature does
18 | hereby provide for an increase and certainty of penalty for
19 | any person convicted of a violent offense against any |aw

20 | enforcenment or correctional officer, as defined in s.

211 943.10(1), (2), (3), (6), (7), (8), or (9); against any state
22 | attorney elected pursuant to s. 27.01 or assistant state

23 | attorney appoi nted under s. 27.181; or against any justice or
24 | judge of a court described in Art. V of the State

25| Constitution, which offense arises out of or in the scope of
26 | the officer's duty as a | aw enforcenent or correctiona

27 | officer, the state attorney's or assistant state attorney's
28 | duty as a prosecutor or investigator, or the justice's or

29| judge's duty as a judicial officer, as follows:

30

31
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(1) For nmurder in the first degree as described in s.
782.04(1), if the death sentence is not inposed, a sentence of
i mprisonnent for life without eligibility for rel ease.

(2) For attenpted nmurder in the first degree as
described in s. 782.04(1), a sentence pursuant to the Crim nal
Puni shnent Code.

Not wi t hst andi ng the provisions of s. 948.01, with respect to
any person who is found to have violated this section

adj udi cation of guilt or inposition of sentence shall not be
suspended, deferred, or withheld.

Section 6. For the purpose of incorporating the
anmendnent nmade by this act to section 782.04, Florida
Statutes, in references thereto, paragraph (i) of subsection
(3) of section 921.0022, Florida Statutes, as created by
section 5 of chapter 97-194, Laws of Florida, is reenacted to
read:

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony
Statute Degr ee Descri ption
(i) LEVEL 9
316. 193
(3)(c)3.b. 1st DU nmansl aughter; failing to
render aid or give information.
782.04(1) 1st Attenpt, conspire, or solicit to

commt preneditated nurder.

8

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da Senate -

307-
1] 782.
2
3
4
51 782.
6
71 782.
8
91 787.
10
11| 787.
12
13
14 | 787.
15
16
17
18 | 787.
19
20
21
22 | 790.
23
24 | 794.
25
26 | 794.
27
28
29
30 | 794.
31

942-98

04(3)

07(2)

07(3)

01(1)(a) 1.

01(1) (a) 2.

01(1) (a) 4.

02(3) (a)

161

011(2)

011(2)

011( 4)

1998

1st, PBL

1st

1st

1st, PBL

1st, PBL

1st, PBL

1st

1st

1st

Life

1st

CS for SB 524

Acconplice to nurder in

connection with arson, sexua

battery, robbery, burglary, and

ot her specified fel onies.

Aggr avat ed mansl aughter of an

el derly person or disabled adult.

Aggr avat ed mansl aughter of a

chi | d.

Ki dnappi ng; hold for ransom or

reward or as a shield or hostage.

Ki dnapping with intent to commt

or facilitate conmi ssion of any

fel ony.

Ki dnapping with intent to

interfere with performance of any

governnental or politica

function.

Fal se inprisonment; child under

age 13; perpetrator also commits

child abuse, sexual battery,

| ewd, or |ascivious act, etc.

Attenpted capital destructive

devi ce of fense.

Attenpted sexual battery; victim

| ess than 12 years of age.

Sexual battery; offender younger

than 18 years and conmits sexua

battery on a person |ess than 12

years.

Sexual battery; victim12 years

or older, certain circunstances.
9
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1] 794.011(8)(b)
2

3

4

51 812.13(2)(a)
6

7| 812.133(2)(a)
8

9| 847.0145(1)
10

11

12 | 847.0145(2)
13

14

15| 859.01

16

17

18 | 893. 135

19
20 | 893.135(1) (a)s3.
21
22 | 893. 135
23 (1)(b)1l.c.
24
25
26 | 893. 135
27 (1) (c)l.c.
28
29
30
31

1998

1st

1st, PBL

1st, PBL

1st

1st

1st

1st

1st

1st

1st

CS for SB 524

Sexual battery; engage in sexua
conduct with mnor 12 to 18 years
by person in fanmilial or
custodi al authority.

Robbery with firearm or other
deadl y weapon.

Carjacking; firearmor other
deadl y weapon.

Selling, or otherwi se
transferring custody or control
of a nminor.

Pur chasi ng, or otherwi se
obt ai ni ng custody or control, of
a mnor.

Poi soni ng food, drink, nedicine,
or water with intent to kill or
i njure anot her person

Attenpted capital trafficking

of f ense.

Trafficking in cannabis, nore

t han 10, 000 | bs.

Trafficking in cocaine, nore than
400 grans, |ess than 150
ki | ograns.

Trafficking in illegal drugs,

nore than 28 grans, |ess than 30
ki | ograns.
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893. 135
(1) (d)1.c. 1st Trafficking in phencyclidine
nore than 400 grans.
893. 135
(1) (e)l.c. 1st Trafficking in nethaqual one, nore
than 25 kil ograns.
893. 135
(1) (f)1.c. 1st Trafficking in anphetam ne, nore

t han 200 grans.

Section 7. For the purpose of incorporating the
anmendnent nmade by this act to section 782.04, Florida
Statutes, in references thereto, subsection (1) of section
943. 325, Florida Statutes, is reenacted to read:

943. 325 Bl ood specinen testing for DNA anal ysis. --

(1) (a) Any person convicted, or who was previously
convicted and is still incarcerated, in this state for any
of fense or attenpted offense defined in chapter 794, chapter
800, s. 782.04, s. 784.045, s. 812.133, or s. 812.135, and who
is within the confines of the |egal state boundaries, shall be
required to subnmit two specinmens of blood to a Departnment of
Law Enforcenent designated testing facility as directed by the
depart nent.

(b) For the purpose of this section, the term"any
person" shall include both juveniles and adults committed to
or under the supervision of the Departnment of Corrections or
t he Departnent of Juvenile Justice.

Section 8. For the purpose of incorporating the
anmendnent nmade by this act to section 782.04, Florida
Statutes, in references thereto, subsection (3) of section
947.146, Florida Statutes, as anmended by section 31 of chapter
97-194, Laws of Florida, is reenacted to read:

11
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1 947.146 Control Release Authority.--

2 (3) Wthin 120 days prior to the date the state

3| correctional systemis projected pursuant to s. 216.136 to

4 | exceed 99 percent of total capacity, the authority shal

5| determine eligibility for and establish a control rel ease date
6| for an appropriate nunber of parole ineligible innmates

7| comitted to the departnent and incarcerated within the state
8 | who have been deternined by the authority to be eligible for

9| discretionary early release pursuant to this section. In

10 | establishing control release dates, it is the intent of the

11| Legislature that the authority prioritize consideration of

12 | eligible inmates closest to their tentative rel ease date. The
13 | authority shall rely upon comitnent data on the offender

14 | informati on system nmai ntai ned by the departnent to initially
15| identify inmates who are to be reviewed for control rel ease

16 | consideration. The authority nmay use a nethod of objective

17 | risk assessnent in determining if an eligible inmate should be
18 | rel eased. Such assessment shall be a part of the departnent's
19 | managenent i nformation system However, the authority shal
20 | have sole responsibility for determ ning control rel ease
21| eligibility, establishing a control rel ease date, and
22 | effectuating the release of a sufficient nunber of inmtes to
23| maintain the i nmate popul ati on between 99 percent and 100
24 | percent of total capacity. Inmates who are ineligible for
25| control release are inmates who are parole eligible or inmates
26 | who:
27 (a) Are serving a sentence that includes a nmandatory
28 | mini mum provision for a capital offense or drug trafficking
29 | of fense and have not served the nunmber of days equal to the
30 | mandatory nmininumtermless any jail-tine credit awarded by
31| the court;

12
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(b) Are serving the mandatory mini num portion of a
sent ence enhanced under s. 775.087(2) or (3), or s. 784.07(3);

(c) Are convicted, or have been previously convicted,
of committing or attenpting to commit sexual battery, incest,
or any of the following | ewd or indecent assaults or acts:
masturbating in public; exposing the sexual organs in a
perverted nmanner; or nonconsensual handling or fondling of the
sexual organs of another person

(d) Are convicted, or have been previously convicted,
of committing or attenpting to commit assault, aggravated
assault, battery, or aggravated battery, and a sex act was
attenpted or conpleted during conm ssion of such offense;

(e) Are convicted, or have been previously convicted,
of committing or attenpting to commt kidnapping, burglary, or
nmurder, and the offense was conmmtted with the intent to
commit sexual battery or a sex act was attenpted or conpleted
during conmm ssion of the of fense;

(f) Are convicted, or have been previously convicted,
of committing or attenpting to commit false inprisonnment upon
a child under the age of 13 and, in the course of commtting
the offense, the inmate conmitted aggravated child abuse,
sexual battery against the child, or a |l ewd, |ascivious, or
i ndecent assault or act upon or in the presence of the child;

(g) Are sentenced, have previously been sentenced, or
have been sentenced at any tine under s. 775.084, or have been
sentenced at any tine in another jurisdiction as a habitua
of f ender;

(h) Are convicted, or have been previously convicted,
of committing or attenpting to commit assault, aggravated
assault, battery, aggravated battery, kidnapping,
mansl| aughter, or nurder against an officer as defined in s.

13
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943.10(1), (2), (3), (6, (7), (8), or (9); against a state
attorney or assistant state attorney; or against a justice or
judge of a court described in Art. V of the State
Constitution; or against an officer, judge, or state attorney
enpl oyed in a conparable position by any other jurisdiction
or

(i) Are convicted, or have been previously convicted,
of committing or attenpting to conmmit rurder in the first,
second, or third degree under s. 782.04(1), (2), (3), or (4),
or have ever been convicted of any degree of nurder or
attenpted nurder in another jurisdiction

(j) Are convicted, or have been previously convicted,
of DU nmansl aughter under s. 316.193(3)(c)3., and are
sentenced, or have been sentenced at any tine, as a habitua
of fender for such offense, or have been sentenced at any tine
in another jurisdiction as a habitual offender for such
of f ense;

(k)1. Are serving a sentence for an offense committed
on or after January 1, 1994, for a violation of the Law
Enf orcenment Protection Act under s. 775.0823(2), (3), (4), or
(5), and the subtotal of the offender's sentence points is
mul tiplied pursuant to former s. 921.0014 or s. 921.0024;

2. Are serving a sentence for an offense committed on
or after Cctober 1, 1995, for a violation of the Law
Enforcenent Protection Act under s. 775.0823(2), (3), (4),
(5), (6), (7), or (8), and the subtotal of the offender's
sentence points is rmultiplied pursuant to fornmer s. 921.0014
or s. 921.0024;

(1) Are serving a sentence for an offense commtted on
or after January 1, 1994, for possession of a firearm
sem automatic firearm or nachine gun in which additiona

14
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1| points are added to the subtotal of the offender's sentence
2| points pursuant to fornmer s. 921.0014 or s. 921.0024; or
3 (m Are convicted, or have been previously convicted,
4] of cormitting or attenpting to conmit nmansl aught er
5| ki dnappi ng, robbery, carjacking, hone-invasion robbery, or a
6 | burglary under s. 810.02(2).
7
8| In making control release eligibility determ nations under
9| this subsection, the authority may rely on any docunent
10| leading to or generated during the course of the crimna
11 | proceedings, including, but not linmted to, any presentence or
12 | postsentence investigation or any information contained in
13 | arrest reports relating to circunstances of the offense.
14 Section 9. This act shall take effect October 1, 1998.
15
16 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
17 Senate Bill 524
18
19 | The CS noves "nurder of another human bei ng" fron1subParagraph
"4" to the list of offenses which may constitute first degree
20 | felony nurder.
21| The CS adds a provision which will allow prosecution of an
of fender for second degree felony nurder when a third party
22 | kills a person during the offender’'s perPetratlon of , or
93 attenpt to perpetrate, any nurder of another hunan bei ng.
The CS adds. "nurder of anot her human being" to the |ist of
24 | of fenses_ which do not constitute third degree felony nurder as
o5 defined in section 782.04(4), F.S.
26
27
28
29
30
31
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