Florida Senate - 1998 CS for SB 644
By the Cormittee on Judiciary and Senators Silver and Dudl ey

308-1641-98
1 A bill to be entitled
2 An act relating to investnent securities and
3 | eases under the Uniform Comerci al Code;
4 revising chapter 678, F.S.; revising part |
5 relating to general matters; providing a short
6 title; providing definitions; providing rules
7 for determ ning whether certain obligations and
8 interests are securities or financial assets;
9 providing for acquisition of security or
10 financial assets or interests; providing for
11 notice of adverse claim providing for contro
12 of certain securities; providing for effect of
13 certain actions; providing for warranties in
14 direct holding; providing for warranties in
15 i ndirect holding; providing for applicability
16 of law;, providing clearing corporation rules;
17 providing for creditor's | egal process;
18 providing for inapplication of statute of
19 frauds; providing for evidentiary rules
20 concerning certificated securities; providing
21 for nonliability to adverse clai nant under
22 certain circunstances; providing for securities
23 intermediary as purchaser for val ue; revising
24 part |1, relating to issue and issuer
25 providing a definition of issuer; providing for
26 i ssuer's responsibilities and defenses;
27 providing for notice; specifying stal eness as
28 notice of defect or defense; providing effect
29 of issuer's restriction on transfer; providing
30 for effect of unauthorized signatures;
31 providing for conpletion or alteration of
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1 security certificates; providing rights and

2 duties of issuer with respect to registered

3 owners; providing for effect of signature of

4 certain persons; providing for issuer's liens;
5 speci fying conditions of overissue; revising

6 part Il1l, relating to transfer of certificated
7 and uncertificated securities; providing for

8 delivery of certain securities; providing for
9 rights of purchaser; providing for protected
10 pur chasers; providing for indorsenent;

11 providing for certain instructions; providing
12 for effect of guaranteeing certain actions;

13 providi ng purchaser's right to certain

14 requisites; revising part |V, relating to

15 regi stration; providing duties of issuer to

16 regi ster transfers; requiring certain assurance
17 of effectiveness of certain actions; providing
18 for demand that issuer not register transfer
19 providing for liability for wongful
20 registration; providing for replacenent of
21 certain certificates; providing for obligation
22 to notify issuer of certain certificates;
23 providing for authenticating certain persons;
24 revising part V, relating to security
25 entitlenents; providing for securities
26 accounts; providing for acquisition of security
27 entitlenent froma securities internediary;
28 providing for assertion of adverse claim
29 agai nst entitlenment holder; providing for
30 property interest of entitlenent holder in
31 certain assets; providing duties of securities
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1 internediary; providing for certain rights of
2 purchaser of security entitlenent; providing

3 priority anbng security interests and

4 entitlenent holders; anending s. 679.103, F.S.
5 providing for perfection of security interests
6 relating to i nvestnent property; anending s.

7 679.105, F.S.; conforming the section to

8 changes nmade by the act; redefining the term
9 "deposit account"; anending s. 679.106, F.S.
10 to conform creating s. 679.115, F.S.

11 providing for perfection of security interests
12 in certain investnent properties; providing

13 definitions; providing criteria; providing

14 procedures; creating s. 679.116, F. S

15 providing for perfection of security interests
16 arising in purchase or delivery of financial
17 i nterests; anending ss. 679.203, 679.301

18 679. 302, 679.303, 679.304, 679.305, 679. 306,
19 679. 309, 679.312, F.S., to conform anending
20 ss. 671.105, 671.206, 674.104, 675.114, F.S.
21 to conform providing for applicability;

22 anending s. 680.1031, F.S.; redefining the

23 terns "consuner |ease" and "finance | ease"

24 anending s. 680.1041, F.S.; revising provisions
25 With respect to other statutes to which | eases
26 are subject; anending s. 680.303, F.S.

27 revising provisions with respect to the

28 alienability of a party's interest under a

29 | ease contract or of a lessor's residua

30 interest in goods; anending s. 680.304, F.S.
31 revising provisions with respect to the
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1 subsequent | ease of goods by the | essor

2 anending s. 680.307, F.S.; revising provisions
3 wWith respect to priority of liens arising by

4 attachnment or levy on security interests in and
5 other clains to goods; anending s. 680. 309,

6 F.S.; revising provisions with respect to

7 | essor's and | essee's rights when goods becone
8 fixtures; creating s. 680.32, F.S.; providing
9 that nothing in chapter 680, F.S., prevents

10 subordi nati on by agreenent by any person

11 entitled to priority; anmending s. 680.501

12 F.S.; revising provisions with respect to the
13 procedure governing default; anending s.

14 680.503, F.S.; revising provisions with respect
15 to nodification or inpairment of rights and

16 renedi es; anmending s. 680.507, F.S.; revising
17 provisions with respect to proof of narket

18 rent; anmending s. 680.508, F.S.; revising

19 provisions with respect to | essee's renedi es;
20 anending s. 680.516, F.S.; revising provisions
21 with respect to the effect of acceptance of

22 goods, notice of default, the burden of

23 establishing default after acceptance, and

24 notice of claimor litigation to persons

25 answer abl e over; anending s. 680.518, F.S.

26 revising provisions with respect to cover and
27 substitute goods; anmending s. 680.519, F.S.

28 revising provisions with respect to |l essee's
29 damages for nondelivery, repudiation, default,
30 or breach of warranty in regard to accepted

31 goods; anmending s. 680.523, F.S.; revising
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1 provisions with respect to | essor's renedies;

2 anending s. 680.524, F.S.; revising provisions
3 With respect to lessor's right to identify

4 goods to | ease contract; anending s. 680.525,

5 F.S.; revising provisions with respect to

6 | essor's right to possession of goods; anending
7 s. 680.527, F.S.; revising provisions with

8 respect to lessor's rights to dispose of goods;
9 anending s. 680.528, F.S.; revising provisions
10 wWith respect to lessor's damages for

11 nonaccept ance or repudi ati on; anendi ng s.

12 680. 529, F.S.; revising provisions with respect
13 to lessor's action for rent; anending s.

14 680.532, F.S.; revising provisions with respect
15 to | essor recovery for |oss of residua

16 interest; providing for the application of the
17 act; repealing ss. 610.011, 610.021, 610.031
18 610. 041, 610.051, 610.061, 610.071, 610.081

19 610. 091, 610.101, 610.111, 671.304(2)(b), F.S.
20 relating to the UniformAct for Sinplification
21 of Fiduciary Security Transfers; repealing ss.
22 678.101, 678.102, 678.103, 678.104, 678.105,

23 678. 106, 678.107, 678.108, 678.201, 678.202,

24 678.203, 678.204, 678.205, 678.206, 678.207,

25 678.208, 678.301, 678.302, 678.303, 678.304,

26 678. 305, 678.306, 678.307, 678.308, 678.309,

27 678.310, 678.311, 678.312, 678.313, 678.314,

28 678. 315, 678.316, 678.317, 678.318, 678.319,

29 678. 320, 678.321, 678.401, 678.402, 678.403,

30 678. 404, 678.405, 678.406, 678.407, 678.408,

31 F.S., relating to investnent securities under

5
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the Uni form Commerci al Code; providing an

effective date.
Be It Enacted by the Legislature of the State of Florida:

Section 1. Part | of chapter 678, Florida Statutes,
consi sting of sections 678.1011, 678.1021, 678.1031, 678.1041,
678. 1051, 678.1061, 678.1071, 678.1081, 678.1091, 678.1101
678.1111, 678.1121, 678.1131, 678.1141, 678.1151, and
678.1161, Florida Statutes, is created to read:

PART |

SHORT TITLE AND GENERAL MATTERS

678.1011 Short title.--Chapter 678 may be cited as
" Uni f orm Commer ci al Code--I| nvest nent Securities."

678.1021 Definitions.--
(1) In this chapter:
(a) "Adverse clain neans a claimthat a clai mrant has

a property interest in a financial asset and that it is a

violation of the rights of the claimnt for another person to

hold, transfer, or deal with the financial asset.

(b) "Bearer form" as applied to a certificated

security, neans a formin which the security is payable to the

bearer of the security certificate according to its terns but

not by reason of an indorsenent.

(c) "Broker" neans a person defined as a broker or

deal er under the federal securities |aws, but w thout

excluding a bank acting in that capacity.

6
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1 (d) "Certificated security" neans a security that is

2| represented by a certificate.

3 (e) "dearing corporation" nmeans:

4 1. A person that is registered as a "cl earing agency"
5| under the federal securities |aws;

6 2. A federal reserve bank; or

7 3. Any other person that provides cl earance or

8| settlenent services with respect to financial assets that

9| wuld require it to register as a clearing agency under the
10| federal securities laws but for an exclusion or exenption from
11| the registration requirenent, if its activities as a clearing
12 | corporation, including prormulgation of rules, are subject to
13 | regul ation by a federal or state governnental authority.

14 (f) "Conmunicate" neans to:

15 1. Send a signhed witing;, or

16 2. Transmt information by any nechani sm agreed- upon
17 | by the persons transmitting and receiving the informtion

18 (g) "Entitlenent holder" neans a person identified in
19 | the records of a securities internediary as the person having
20| a security entitlenent against the securities internediary. If
21| a person acquires a security entitlenment by virtue of s.

22| 678.5011(3)(b) or (c), that person is the entitl enent hol der
23 (h) "Entitlenent order" neans a notification

24 | communi cated to a securities internmediary directing transfer
25| or redenption of a financial asset to which the entitlenent
26 | hol der has a security entitlenent.

27 (i) "Financial asset," except as otherwi se provided in
28 s. 678.1031, neans:

29 1. A security;

30 2. An obligation of a person or a share,

31| participation, or other interest in a person or in property or

.
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an enterprise of a person, which is, or is of a type, dealt in

or traded on financial markets, or which is recognized in any

area in which it is issued or dealt in as a nedium for

i nvest nent; or

3. Any property that is held by a securities

internmediary for another person in a securities account if the

securities internediary has expressly agreed with the other

person that the property is to be treated as a financial asset

under this chapter. As context requires, the term neans

either the interest itself or the neans by which a person's

claimto it is evidenced, including a certificated or

uncertificated security, a security certificate, or a security

entitl enent.

(j) "Good faith," for purposes of the obligation of

good faith in the performance or enforcenent of contracts or

duties within this chapter, neans honesty in fact and the

observance of reasonable commercial standards of fair dealing.

(k) "Indorsenent" nmeans a signature that al one or

acconpani ed by other words is nade on a security certificate

in registered formor on a separate docunent for the purpose

of assigning, transferring, or redeem ng the security or

granting a power to assign, transfer, or redeemit.

(1) "Instruction" neans a notification communicated to

the issuer of an uncertificated security which directs that

the transfer of the security be registered or that the

security be redeened.

(m "Registered form" as applied to a certificated

security, neans a formin which

1. The security certificate specifies a person

entitled to the security.

8
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1 2. Atransfer of the security nmay be registered upon
2 | books mai ntai ned for that purpose by or on behalf of the

3| issuer, or the security certificate so states.

4 (n) "Securities internediary" neans:

5 1. A clearing corporation; or

6 2. A person, including a bank or broker, that in the
7| ordinary course of its business nmintains securities accounts
8| for others and is acting in that capacity.

9 (o) "Security," except as otherw se provided in

10 ) 678. 1031, neans an obligation of an issuer or a share,

11 | participation, or other interest in an issuer or in property
12 | or an enterprise of an issuer

13 1. Wiich is represented by a security certificate in
14 | bearer or registered form or the transfer of which nay be
15 | regi stered upon books maintained for that purpose by or on
16 | behal f of the issuer

17 2. VWich is one of a class or series or by its terns
18| is divisible into a class or series of shares, participations,
19 | interests, or obligations.
20 3. Wich:
21 a. Is, or is of atype, dealt in or traded on
22 | securities exchanges or securities narkets; or
23 b. Is a nediumfor investnment and by its terns
24 | expressly provides that it is a security governed by this
25 | chapter.
26 (p) "Security certificate" neans a certificate
27 | representing a security.
28 (q) "Security entitlenent" nmeans the rights and
29 | property interest of an entitlenent holder with respect to a
30| financial asset specified in Part V.
31

9
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(r) "Uncertificated security" neans a security that is

not represented by a certificate.

(2) Oher definitions applying to this chapter and the

sections in which they appear are:
"Appropriate person," s. 678.1071
"Control," s. 678.1061
"Delivery," s. 678.3011.
"I nvest nent conpany security," s. 678.1031
"|ssuer," s. 678.2011.
"Overissue," s. 678.2101
"Protected purchaser," s. 678.3031
"Securities account," s. 678.5011

(3) In addition, chapter 671 contains genera

definitions and principles of construction and interpretation

appl i cabl e throughout this chapter

(4) The characterization of a person, business, or

transaction for purposes of this chapter does not deternine

the characteri zation of the person, business, or transaction

for purposes of any other law, regulation, or rule.
678.1031 Rules for deternining whether certain
obligations and interests are securities or financial

assets. - -
(1) A share or simlar equity interest issued by a

corporation, business trust, joint stock conpany, or simlar

entity is a security.

(2) An "investnent conpany security" is a security.

| nvest nent conpany security" neans a share or sinilar equity

interest issued by an entity that is registered as an

i nvest nent conpany under the federal investnent conpany | aws,

an interest in a unit investnent trust that is so registered,

or a face-amount certificate i ssued by a face-anopunt
10
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certificate conpany that is so registered. |nvestnent conpany

security does not include an insurance policy or endowrent

policy or annuity contract issued by an insurance conpany.

(3) Aninterest in a partnership or limted liability

conpany is not a security unless it is dealt in or traded on

securities exchanges or in securities markets, its terns

expressly provide that it is a security governed by this

chapter, or it is an investnent conpany security. However, an

interest in a partnership or linited liability conpany is a

financial asset if it is held in a securities account.

(4 Awiting that is a security certificate is

governed by this chapter and not by chapter 673, even though

it also neets the requirenents of that chapter. However, a

negoti abl e i nstrunent governed by chapter 673 is a financial

asset if it is held in a securities account.

(5) An option or simlar obligation issued by a

clearing corporation to its participants is not a security,

but is a financial asset.

(6) A commobdity contract, as defined in s. 679.115, is

not a security or a financial asset.

678. 1041 Acquisition of security or financial asset or

i nterest therein.--

(1) A person acquires a security or an interest

therein, under this chapter, if:

(a) The person is a purchaser to whoma security is

delivered pursuant to s. 678.3011; or

(b) The person acquires a security entitlenent to the

security pursuant to s. 678.5011

(2) A person acquires a financial asset, other than a

security, or an interest therein, under this chapter, if the

person acquires a security entitlenent to the financial asset.
11
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1 (3) A person who acquires a security entitlenent to a
2| security or other financial asset has the rights specified in
3| Part 5 but is a purchaser of any security, security

4 |l entitlenent, or other financial asset held by the securities
5|internediary only to the extent provided in s. 678.5031

6 (4) Unless the context shows that a different neaning
7]is intended, a person who is required by other |aw,

8| regulation, rule, or agreenent to transfer, deliver, present,
9 | surrender, exchange, or otherw se put in the possession of

10 | another person a security or financial asset satisfies that
11 | requirenent by causing the other person to acquire an interest
12 ) in the security or financial asset pursuant to subsection (1)
13 | or subsection (2).

14 678.1051 Notice of adverse claim--

15 (1) A person has notice of an adverse claimif:

16 (a) The person knows of the adverse claim

17 (b) The person is aware of facts sufficient to

18 | indicate that there is a significant probability that the

19 | adverse claimexists and deliberately avoids infornation that
20 | woul d establish the exi stence of the adverse claint or

21 (c) The person has a duty, inposed by statute or

22 | regulation, to investigate whether an adverse cl ai mexists,
23| and the investigation so required would establish the

24 | exi stence of the adverse claim

25 (2) Having know edge that a financial asset or

26 | interest therein is or has been transferred by a

27 | representative inposes no duty of inquiry into the

28 | rightfulness of a transaction and is not notice of an adverse
29 | claim However, a person who knows that a representative has
30| transferred a financial asset or interest thereinin a

31| transaction that is, or whose proceeds are being used, for the

12
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i ndi vidual benefit of the representative or otherwise in

breach of duty has notice of an adverse claim

(3) An act or event that creates a right to i nmedi ate

perfornance of the principal obligation represented by a

security certificate or sets a date on or after which the

certificate is to be presented or surrendered for redenption

or exchange does not itself constitute notice of an adverse

cl ai mexcept in the case of a transfer nore than:

(a) One year after a date set for presentnent or

surrender for redenption or exchange; or

(b) Six nonths after a date set for paynent of npbney

agai nst presentation or surrender of the certificate, if npney

was avail able for paynent on that date.

(4) A purchaser of a certificated security has notice

of an adverse claimif the security certificate:

(a) Whether in bearer or registered form has been

i ndorsed "for collection" or "for surrender" or for sone other

pur pose not involving transfer; or

(b) Is in bearer formand has on it an unanbi guous

statenent that it is the property of a person other than the

transferor, but the nere witing of a nane on the certificate

is not such a statenent.

(5) Filing of a financing statenent under chapter 679

is not notice of an adverse claimto a financial asset.
678.1061 Control.--
(1) A purchaser has "control" of a certificated

security in bearer formif the certificated security is

delivered to the purchaser

(2) A purchaser has "control" of a certificated

security in registered formif the certificated security is

delivered to the purchaser, and:
13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

(a) The certificate is indorsed to the purchaser or in

bl ank by an effective indorsenent; or

(b) The certificate is registered in the nane of the

purchaser, upon original issue or registration of transfer by

t he issuer.
(3) A purchaser has "control" of an uncertificated

security if:

(a) The uncertificated security is delivered to the

pur chaser; or

(b) The issuer has agreed that it will conply with

instructions originated by the purchaser w thout further

consent by the registered owner

(4) A purchaser has "control" of a security

entitlenent if:

(a) The purchaser becones the entitlenent hol der; or

(b) The securities internediary has agreed that it

will conmply with entitlenent orders originated by the

purchaser without further consent by the entitl enent hol der

(5) If an interest in a security entitlenent is

granted by the entitlenent holder to the entitlenent holder's

own securities internediary, the securities internediary has

control.
(6) A purchaser who has satisfied the requirenents of

par agraph (3)(b) or paragraph (4)(b) has control even if the

regi stered owner in the case of paragraph (3)(b) or the

entitlenent holder in the case of paragraph (4)(b) retains the

right to make substitutions for the uncertificated security or

security entitlenent, to originate instructions or entitlenent

orders to the issuer or securities internediary, or otherw se

to deal with the uncertificated security or security

entitl enent.

14
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1 (7) An issuer or a securities internediary nmay not

2| enter into an agreenent of the kind described in paragraph
31(3)(b) or (4)(b) without the consent of the regi stered owner

4| or entitlenment holder, but an issuer or a securities
5|internediary is not required to enter into such an agreenent
6 | even though the registered owner or entitlenent hol der so

7] directs. An issuer or securities internediary that has entered
8| into such an agreenent is not required to confirmthe

9 | exi stence of the agreenent to another party unl ess requested
10| to do so by the registered owner or entitlenent hol der

11 678. 1071 Whet her indorsenent, instruction, or

12 | entitlenent order is effective.--

13 (1) "Appropriate person" nmeans:

14 (a) Wth respect to an indorsenent, the person

15| specified by a security certificate or by an effective speci al
16 | i ndorsenent to be entitled to the security;

17 (b) Wth respect to an instruction, the registered

18 | owner of an uncertificated security;

19 (c) Wth respect to an entitlenent order, the
20| entitl ement hol der
21 (d) |If the person designated in paragraph (a),
22 | paragraph (b), or paragraph (c) is deceased, the designated
23 | person's successor taking under other |aw or the designated
24 | person's personal representative acting for the estate of the
25| decedent; or
26 (e) |If the person designated in paragraph (a),
27 | paragraph (b), or paragraph (c) |acks capacity, the designated
28 | person's guardi an, conservator, or other sinilar
29 | representati ve who has power under other law to transfer the
30| security or financial asset.
31

15
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(2) An indorsenent, instruction, or entitlenent order

is effective if:

(a) It is nmade by the appropriate person

(b) It is nmade by a person who has power under the | aw

of agency to transfer the security or financial asset on

behal f of the appropriate person, including, in the case of an

instruction or entitlenent order, a person who has contro
under s. 678.1061(3)(b) or (4)(b); or
(c) The appropriate person has ratified it or is

ot herwi se precluded fromasserting its ineffectiveness.

(3) An indorsenent, instruction, or entitlenent order

nade by a representative is effective even if:

(a) The representative has failed to conply with a

controlling instrunent or with the |law of the State having

jurisdiction of the representative rel ationship, including any

law requiring the representative to obtain court approval of

the transaction; or

(b) The representative's action in nmaking the

i ndorsenent, instruction, or entitlenent order or using the

proceeds of the transaction is otherwise a breach of duty.

(4) |If a security is registered in the nane of or

specially indorsed to a person described as a representative,

or if a securities account is maintained in the nane of a

person descri bed as a representative, an indorsenent,

instruction, or entitlenent order nade by the person is

ef fective even though the person is no |l onger serving in the

descri bed capacity.

(5) Effectiveness of an indorsenment, instruction, or

entitlenent order is deternm ned as of the date the

i ndorsenent, instruction, or entitlenment order is nmade, and an

16
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11| indorsenent, instruction, or entitlenent order does not becone
2| ineffective by reason of any |ater change of circunstances.

3 678.1081 Warranties in direct holding.--

4 (1) A person who transfers a certificated security to
5] a purchaser for value warrants to the purchaser, and an

6| indorser, if the transfer is by indorsenent, warrants to any
7 | subsequent purchaser, that:

8 (a) The certificate is genuine and has not been

9| materially altered.

10 (b) The transferor or indorser does not know of any
11| fact that might inpair the validity of the security.

12 (c) There is no adverse claimto the security.

13 (d) The transfer does not violate any restriction on
14 | transfer.

15 (e) If the transfer is by indorsenent, the indorsenent
16 | is made by an appropriate person, or if the indorsenent is by
17 | an agent, the agent has actual authority to act on behal f of
18 | the appropriate person

19 (f) The transfer is otherwi se effective and rightful
20 (2) A person who originates an instruction for

21 | registration of transfer of an uncertificated security to a
22 | purchaser for value warrants to the purchaser that:

23 (a) The instruction is made by an appropriate person
24 1 or if the instruction is by an agent, the agent has actua

25| authority to act on behalf of the appropriate person

26 (b) The security is valid.

27 (c) There is no adverse claimto the security.

28 (d) At the tine the instruction is presented to the
29 | i ssuer:

30 1. The purchaser will be entitled to the registration
31| of transfer.

17
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2. The transfer will be registered by the issuer free
fromall liens, security interests, restrictions, and cl ai ns

ot her than those specified in the instruction.

3. The transfer will not violate any restriction on
transfer.

4. The requested transfer will otherw se be effective
and rightful

(3) A person who transfers an uncertificated security

to a purchaser for value and does not originate an instruction

in connection with the transfer warrants that:

(a) The uncertificated security is valid.

(b) There is no adverse claimto the security.

(c) The transfer does not violate any restriction on

transfer.
(d) The transfer is otherwi se effective and rightful

(4) A person who indorses a security certificate

warrants to the issuer that:

(a) There is no adverse claimto the security.

(b) The indorsenent is effective.

(5) A person who originates an instruction for

registration of transfer of an uncertificated security

warrants to the issuer that:

(a) The instruction is effective.

(b) At the tine the instruction is presented to the

i ssuer the purchaser will be entitled to the registration of

transfer.
(6) A person who presents a certificated security for

registration of transfer or for paynent or exchange warrants

to the issuer that the person is entitled to the registration

payment, or exchange, but a purchaser for val ue and w t hout

notice of adverse clains to whomtransfer is registered
18
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1| warrants only that the person has no knowl edge of any

2 | unauthorized signature in a necessary indorsenent.

3 (7) |If a person acts as agent of another in delivering
4] a certificated security to a purchaser, the identity of the

5| principal was known to the person to whomthe certificate was
6| delivered, and the certificate delivered by the agent was

7 | received by the agent fromthe principal or received by the

8 | agent from another person at the direction of the principal

9| the person delivering the security certificate warrants only
10| that the delivering person has authority to act for the

11| principal and does not know of any adverse claimto the

12 | certificated security.

13 (8) A secured party who redelivers a security

14 | certificate received, or after paynent and on order of the

15| debtor delivers the security certificate to another person

16 | nakes only the warranti es of an agent under subsection (7).
17 (9) Except as otherwi se provided in subsection (7), a
18 | broker acting for a custoner nakes to the issuer and a

19 | purchaser the warranties provided in subsections (1)-(6). A
20 | broker that delivers a security certificate to its custoner
21| or causes its custoner to be registered as the owner of an
22 | uncertificated security, nmakes to the custoner the warranties
23 | provided in subsection (1) or subsection (2), and has the
24 | rights and privileges of a purchaser under this section. The
25| warranties of and in favor of the broker acting as an agent
26 | are in addition to applicable warranties given by and in favor
27 | of the custoner
28 678.1091 Warranties in indirect holding.--
29 (1) A person who originates an entitlenent order to a
30| securities internediary warrants to the securities
3l|internediary that:

19
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

1 (a) The entitlenent order is made by an appropriate

2| person, or if the entitlenent order is by an agent, the agent
3| has actual authority to act on behalf of the appropriate

4 | person.

5 (b) There is no adverse claimto the security

6| entitl enent.

7 (2) A person who delivers a security certificate to a
8| securities internediary for credit to a securities account or
9] originates an instruction with respect to an uncertificated
10 | security directing that the uncertificated security be

11| credited to a securities account nmakes to the securities

12 | internediary the warranties specified in s. 678.1081(1) or

13 |(2).

14 (3) If a securities internmediary delivers a security
15| certificate to its entitlenent hol der or causes its

16 | entitlenment holder to be registered as the owner of an

17 | uncertificated security, the securities internmediary nakes to
18 | the entitlenent holder the warranties specified in s.

19| 678.1081(1) or (2).

20 678.1101 Applicability; choice of |aw. --

21 (1) The local law of the issuer's jurisdiction, as

22 | specified in subsection (4), governs:

23 (a) The validity of a security.

24 (b) The rights and duties of the issuer with respect
25| to registration of transfer

26 (c) The effectiveness of registration of transfer by
27 | the issuer.

28 (d) Whether the issuer owes any duties to an adverse
29 | claimant to a security.

30 (e) \Whether an adverse claimcan be asserted agai nst a
31| person to whomtransfer of a certificated or uncertificated

20
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1| security is registered or a person who obtains control of an
2| uncertificated security.

3 (2) The local law of the securities internediary's

4] jurisdiction, as specified in subsection (5), governs:

5 (a) Acquisition of a security entitlenent fromthe

6| securities internediary.

7 (b) The rights and duties of the securities
8|linternediary and entitlenent holder arising out of a security
9| entitlenent.

10 (c) \Whether the securities internediary owes any

11| duties to an adverse clainant to a security entitlenent.

12 (d) Whether an adverse claimcan be asserted agai nst a
13 | person who acquires a security entitlenment fromthe securities
14 | internediary or a person who purchases a security entitlenent
15| or interest therein froman entitlenent hol der

16 (3) The local law of the jurisdiction in which a

17 | security certificate is located at the tine of delivery

18 | governs whether an adverse claimcan be asserted against a
19 | person to whomthe security certificate is delivered.

20 (4) "lssuer's jurisdiction" neans the jurisdiction

21 | under which the issuer of the security is organized or, if

22 | permitted by the law of that jurisdiction, the | aw of another
23| jurisdiction specified by the issuer. An issuer organi zed

24 | under the law of this State may specify the | aw of another

25| jurisdiction as the | aw governing the matters specified in
26 | paragraphs (1)(b)-(e).

27 (5) The following rules deternmine a "securities

28 | internediary's jurisdiction" for purposes of this section:

29 (a) |f an agreenent between the securities

30| internediary and its entitlenent holder specifies that it is
31

21
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governed by the law of a particular jurisdiction, that

jurisdiction is the securities internediary's jurisdiction

(b) |If an agreenent between the securities

internmediary and its entitlenment hol der does not specify the

governing |l aw as provided in paragraph (a), but expressly

specifies that the securities account is nmintained at an

office in a particular jurisdiction, that jurisdiction is the

securities internediary's jurisdiction

(c) |If an agreenent between the securities

internmediary and its entitlenment hol der does not specify a

jurisdiction as provided in paragraph (a) or paragraph (b),

the securities internediary's jurisdiction is the jurisdiction

in which is |ocated the office identified in an account

statenent as the office serving the entitlenent holder's

account .
(d) |If an agreenent between the securities

internmediary and its entitlenment hol der does not specify a

jurisdiction as provided in paragraph (a) or paragraph (b) and

an account statenent does not identify an office serving the

entitlenent holder's account as provided in paragraph (c), the

securities internediary's jurisdiction is the jurisdiction in

which is |ocated the chief executive office of the securities

i ntermediary.

(6) A securities internediary's jurisdiction is not

determ ned by the physical |ocation of certificates

representing financial assets, or by the jurisdiction in which

is organi zed the issuer of the financial asset with respect to

which an entitlenent holder has a security entitlenent, or by

the location of facilities for data processing or other record

keepi ng concerning the account.

22
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1 678.1111 Cearing corporation rules.--A rule adopted
2| by a clearing corporation governing rights and obligations

3| anong the clearing corporation and its participants in the

4] clearing corporation is effective even if the rule conflicts
5|with this chapter and affects another party who does not

6 | consent to the rule.

7 678.1121 Creditor's |legal process.--

8 (1) The interest of a debtor in a certificated

9| security may be reached by a creditor only by actual seizure
10| of the security certificate by the officer making the

11 | attachnent or |evy, except as otherw se provided in subsection
12 |(4). However, a certificated security for which the

13 | certificate has been surrendered to the i ssuer may be reached
14 | by a creditor by |l egal process upon the issuer

15 (2) The interest of a debtor in an uncertificated

16 | security nmay be reached by a creditor only by | egal process
17 | upon the issuer at its chief executive office in the United
18 | States, except as otherw se provided in subsection (4).

19 (3) The interest of a debtor in a security entitlenent
20 | may be reached by a creditor only by | egal process upon the
21| securities internediary with whomthe debtor's securities

22 | account is maintained, except as otherw se provided in

23 | subsection (4).

24 (4) The interest of a debtor in a certificated

25| security for which the certificate is in the possession of a
26 | secured party, or in an uncertificated security registered in
27 | the nane of a secured party, or a security entitlenent

28 | maintained in the nane of a secured party, nay be reached by a
29 | creditor by legal process upon the secured party.

30 (5) A creditor whose debtor is the owner of a

31| certificated security, uncertificated security, or security

23
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entitlenent is entitled to aid froma court of conpetent

jurisdiction, by injunction or otherwi se, in reaching the

certificated security, uncertificated security, or security

entitlenent or in satisfying the claimby neans all owed at | aw

or in equity in regard to property that cannot readily be

reached by other |egal process.

678.1131 Statute of frauds inapplicable.--A contract

or nodification of a contract for the sale or purchase of a

security is enforceable whether or not there is a witing

signed or record authenticated by a party agai nst whom

enforcenent is sought, even if the contract or nodification is

not capable of performance within one year of its nmking.

678.1141 Evidentiary rules concerning certificated

securities.--The following rules apply in an action on a

certificated security against the issuer

(1) Unless specifically denied in the pleadings, each

signhature on a security certificate or in a necessary

i ndorsenent is adnmtted

(2) |If the effectiveness of a signature is put in

i ssue, the burden of establishing effectiveness is on the

party clainmng under the signature, but the signature is

presuned to be genui ne or authorized.

(3) |If signatures on a security certificate are

admtted or established, production of the certificate

entitles a holder to recover on it unless the defendant

establ i shes a defense or a defect going to the validity of the

security.
(4) If it is showm that a defense or defect exists,

the plaintiff has the burden of establishing that the

plaintiff or sone person under whomthe plaintiff clains is a

person agai nst whom the defense or defect cannot be asserted.
24
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1 678.1151 Securities internediary and others not |iable
2| to adverse clainmant.--A securities internediary that has

3| transferred a financial asset pursuant to an effective

4 1 entitlenent order, or a broker or other agent or bailee that
5| has dealt with a financial asset at the direction of its

6 | custonmer or principal, is not liable to a person having an

7 | adverse claimto the financial asset, unless the securities

8| internediary, or broker or other agent or bail ee:

9 (1) Took the action after it had been served with an
10| injunction, restraining order, or other |egal process

11 ) enjoining it fromdoing so, issued by a court of conpetent

12 | jurisdiction, and had a reasonable opportunity to act on the
13 ] injunction, restraining order, or other |egal process; or

14 (2) Acted in collusion with the wongdoer in violating
15| the rights of the adverse claimant; or

16 (3) In the case of a security certificate that has

17 | been stolen, acted with notice of the adverse claim

18 678.1161 Securities internediary as purchaser for

19 | value.--A securities internediary that receives a financi al
20 | asset and establishes a security entitlenment to the financi al
21| asset in favor of an entitlenent holder is a purchaser for
22 | value of the financial asset. A securities internediary that
23| acquires a security entitlenent to a financial asset from
24 | another securities internediary acquires the security
25| entitlenent for value if the securities internediary acquiring
26 | the security entitlenent establishes a security entitlenent to
27 | the financial asset in favor of an entitlenent hol der
28 Section 2. Part |l of chapter 678, Florida Statutes
29 | consisting of sections 678.2011, 678.2021, 678.2031, 678.2041,
30 | 678.2051, 678.2061, 678.2071, 678.2081, 678.2091, and
31| 678.2101, Florida Statutes, is created to read

25
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PART 11

| SSUE AND | SSUER

678.2011 |ssuer.--
(1) Wth respect to an obligation on or a defense to a

security, an "issuer" includes a person that:

(a) Places or authorizes the placing of its nane on a

security certificate, other than as authenticating trustee,

registrar, transfer agent, or the like, to evidence a share,

participation, or other interest in its property or in an

enterprise, or to evidence its duty to performan obligation

represented by the certificate;

(b) Creates a share, participation, or other interest

inits property or in an enterprise, or undertakes an

obligation, that is an uncertificated security;

(c) Directly or indirectly creates a fractiona

interest inits rights or property, if the fractional interest

is represented by a security certificate; or

(d) Becones responsible for, or in place of, another

person described as an issuer in this section

(2) Wth respect to an obligation on or defense to a

security, a guarantor is an issuer to the extent of its

guaranty, whether or not its obligation is noted on a security

certificate.

(3) Wth respect to a registration of a transfer

i ssuer neans a person on whose behal f transfer books are

mai nt ai ned.

678. 2021 Issuer's responsibility and defenses; notice

of defect or defense.--

26
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(1) Even against a purchaser for value and w t hout

notice, the terns of a certificated security include terns

stated on the certificate and terns nade part of the security

by reference on the certificate to another instrunent,

i ndenture, or docunment or to a constitution, statute,

ordi nance, rule, regulation, order, or the like, to the extent

the terns referred to do not conflict with terns stated on the

certificate. A reference under this subsecti on does not of

itself charge a purchaser for value with notice of a defect

going to the validity of the security, even if the certificate

expressly states that a person accepting it admits notice. The

terns of an uncertificated security include those stated in

any instrunment, indenture, or docunent or in a constitution

statute, ordinance, rule, regulation, order, or the like,

pursuant to which the security is issued.

(2) The following rules apply if an issuer asserts

that a security is not valid:

(a) A security other than one issued by a governnent

or governnental subdivision, agency, or instrunmentality, even

t hough issued with a defect going to its validity, is valid in

t he hands of a purchaser for value and without notice of the

particul ar defect unless the defect involves a violation of a

constitutional provision. In that case, the security is valid

in the hands of a purchaser for value and without notice of

the defect, other than one who takes by original issue.

(b) Paragraph (a) applies to an issuer that is a

governnent or governnental subdivision, agency, or

instrunentality only if there has been substantial conpliance

with the | egal requirenents governing the issue or the issuer

has recei ved a substantial consideration for the i ssue as a

whol e or for the particular security and a stated purpose of
27
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1| the issue is one for which the issuer has power to borrow

2 | noney or issue the security.

3 (3) Except as otherwi se provided in s. 678.2051, |ack
4 | of genuineness of a certificated security is a conplete

5| def ense, even agai nst a purchaser for val ue and wi thout

6 | noti ce.

7 (4) Al other defenses of the issuer of a security,

8 | i ncl udi ng nondelivery and conditional delivery of a

9] certificated security, are ineffective against a purchaser for
10 | val ue who has taken the certificated security without notice
11| of the particul ar defense.

12 (5) This section does not affect the right of a party
13| to cancel a contract for a security "when, as and if issued"
14 | or "when distributed" in the event of a material change in the
15| character of the security that is the subject of the contract
16 | or in the plan or arrangenent pursuant to which the security
17| is to be issued or distributed.

18 (6) |If a security is held by a securities internediary
19 | agai nst whom an entitlenent holder has a security entitlenent
20| with respect to the security, the issuer may not assert any
21 | defense that the issuer could not assert if the entitlenent
22 | holder held the security directly.
23 678.2031 Stal eness as notice of defect or
24 | defense.--After an act or event, other than a call that has
25 | been revoked, creating a right to i nmedi ate perfornmance of the
26 | principal obligation represented by a certificated security or
27 | setting a date on or after which the security is to be
28 | presented or surrendered for redenption or exchange, a
29 | purchaser is charged with notice of any defect in its issue or
30 | defense of the issuer, if the act or event:
31
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1 (1) Requires the paynent of noney, the delivery of a

2| certificated security, the registration of transfer of an

3| uncertificated security, or any of themon presentation or

4 | surrender of the security certificate, the noney or security
5]is available on the date set for paynent or exchange, and the
6 | purchaser takes the security nore than one year after that

7 | date; or

8 (2) |Is not covered by paragraph (1) and the purchaser
9| takes the security nore than two years after the date set for
10 | surrender or presentation or the date on which performance

11 | becane due.

12 678.2041 Effect of issuer's restriction on

13 | transfer.--A restriction on transfer of a security inposed by
14 ) the issuer, even if otherwise lawful, is ineffective against a
15 | person w thout know edge of the restriction unless:

16 (1) The security is certificated and the restriction
17 | is noted conspicuously on the security certificate; or

18 (2) The security is uncertificated and the registered
19 | owner has been notified of the restriction
20 678. 2051 Effect of unauthorized signature on security
21 | certificate.--An unauthorized signature placed on a security
22 | certificate before or in the course of issue is ineffective,
23 | but the signature is effective in favor of a purchaser for
24 | value of the certificated security if the purchaser is wthout
25| notice of the lack of authority and the signing has been done
26 | by:
27 (1) An authenticating trustee, registrar, transfer
28 | agent, or other person entrusted by the issuer with the
29 | signing of the security certificate or of sinmilar security
30| certificates, or the i medi ate preparation for signing of any
31| of them or

29
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(2) An enployee of the issuer, or of any of the

persons listed in subsection (1), entrusted with responsibl e

handling of the security certificate.

678.2061 Conpletion or alteration of security

certificate. --

(1) |If a security certificate contains the signatures

necessary to its issue or transfer but is inconplete in any

ot her respect:

(a) Any person may conplete it by filling in the

bl anks as aut hori zed; and

(b) Even if the blanks are incorrectly filled in, the

security certificate as conpleted is enforceable by a

purchaser who took it for value and without notice of the

i ncorrectness.

(2) A conplete security certificate that has been

improperly altered, even if fraudulently, renmins enforceable,

but only according to its original terns.

678.2071 Rights and duties of issuer with respect to

regi stered owners. - -

(1) Before due presentnent for registration of

transfer of a certificated security in registered formor of

an instruction requesting registration of transfer of an

uncertificated security, the issuer or indenture trustee nay

treat the registered owner as the person exclusively entitled

to vote, receive notifications, and otherwi se exercise all the

rights and powers of an owner

(2) This chapter does not affect the liability of the

regi stered owner of a security for a call, assessnent, or the

li ke.
678.2081 Effect of signature of authenticating

trustee, registrar, or transfer agent.--
30
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(1) A person signing a security certificate as

authenticating trustee, registrar, transfer agent, or the

like, warrants to a purchaser for value of the certificated

security, if the purchaser is without notice of a particul ar
defect, that:
(a) The certificate is genuine.

(b) The person's own participation in the issue of the

security is within the person's capacity and within the scope

of the authority received by the person fromthe issuer

(c) The person has reasonable grounds to believe that

the certificated security is in the formand within the anpunt

the issuer is authorized to issue.

(2) Unless otherw se agreed, a person signing under

subsection (1) does not assune responsibility for the validity

of the security in other respects.

678.2091 Issuer's lien.--Alien in favor of an issuer

upon a certificated security is valid against a purchaser only

if the right of the issuer to the lien is noted conspi cuously

on the security certificate.
678.2101 Overissue.--
(1) In this section, "overissue" neans the issue of

securities in excess of the anpunt the issuer has corporate

power to issue, but an overissue does not occur if appropriate

action has cured the overi ssue.

(2) Except as otherw se provided in subsections (3)

and (4), the provisions of this chapter which validate a

security or conpel its issue or reissue do not apply to the

extent that validation, issue, or reissue would result in

overi ssue.
(3) |If an identical security not constituting an

overi ssue i s reasonably avail abl e for purchase, a person
31
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entitled to issue or validation may conpel the issuer to

purchase the security and deliver it if certificated or

register its transfer if uncertificated, against surrender of

any security certificate the person hol ds.

(4) |If a security is not reasonably available for

purchase, a person entitled to issue or validation may recover

fromthe issuer the price the person or the |ast purchaser for

value paid for it with interest fromthe date of the person's

denand.

Section 3. Part IIl of chapter 678, Florida Statutes,
consi sting of sections 678.3011, 678.3021, 678.3031, 678. 3041,
678. 3051, 678.3061, and 678.3071, Florida Statutes, is created
to read:

PART 111

TRANSFER OF CERTI FI CATED
AND UNCERTI FI CATED SECURI TI ES

678.3011 Delivery.--
(1) Delivery of a certificated security to a purchaser

occurs when:

(a) The purchaser acquires possession of the security

certificate;

(b) Another person, other than a securities

internmediary, either acquires possession of the security

certificate on behalf of the purchaser or, having previously

acqui red possession of the certificate, acknow edges that it

hol ds for the purchaser; or

(c) A securities internediary acting on behal f of the

pur chaser acquires possession of the security certificate,
32
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only if the certificate is in registered formand has been

specially indorsed to the purchaser by an effective

i ndor senment .

(2) Delivery of an uncertificated security to a

pur chaser occurs when

(a) The issuer registers the purchaser as the

regi stered owner, upon original issue or registration of

transfer; or

(b) Another person, other than a securities

internediary, either becones the registered owner of the

uncertificated security on behalf of the purchaser or, having

previously becone the registered owner, acknow edges that it

hol ds for the purchaser
678.3021 Rights of purchaser.--
(1) Except as otherw se provided in subsections (2)

and (3), upon delivery of a certificated or uncertificated

security to a purchaser, the purchaser acquires all rights in

the security that the transferor had or had power to transfer

(2) A purchaser of a limted interest acquires rights

only to the extent of the interest purchased.

(3) A purchaser of a certificated security who as a

previ ous holder had notice of an adverse cl ai m does not

improve its position by taking froma protected purchaser
678.3031 Protected purchaser. --
(1) "Protected purchaser" neans a purchaser of a

certificated or uncertificated security, or of an interest
t herei n, who:
(a) G ves val ue.

(b) Does not have notice of any adverse claimto the

security.
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(c) Cbtains control of the certificated or

uncertificated security.

(2) In addition to acquiring the rights of a

purchaser, a protected purchaser also acquires its interest in

the security free of any adverse claim
678. 3041 Indorsenent. --
(1) An indorsenent may be in blank or special. An

i ndorsenent in blank includes an i ndorsenent to bearer. A

speci al i ndorsenment specifies to whoma security is to be

transferred or who has power to transfer it. A holder may

convert a blank indorsenent to a special indorsenent.

(2) An indorsenent purporting to be only of part of a

security certificate representing units intended by the issuer

to be separately transferable is effective to the extent of

t he i ndor senent.

(3) An indorsenent, whether special or in blank, does

not constitute a transfer until delivery of the certificate on

which it appears or, if the indorsenent is on a separate

docunent, until delivery of both the docunent and the

certificate.

(4) |If a security certificate in registered form has

been delivered to a purchaser without a necessary indorsenent,

t he purchaser nmay becone a protected purchaser only when the

i ndorsenent is supplied. However, against a transferor, a

transfer is conpl ete upon delivery and the purchaser has a

specifically enforceable right to have any necessary

i ndor senent suppl i ed.

(5) An indorsenent of a security certificate in bearer

formnmay give notice of an adverse claimto the certificate,

but it does not otherwi se affect a right to registration that

t he hol der possesses.
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(6) Unless otherw se agreed, a person neking an

i ndorsenent assunes only the obligations provided in s.

678. 1081 and not an obligation that the security will be

honored by the issuer

678.3051 Instruction.--
(1) |If an instruction has been originated by an

appropriate person but is inconplete in any ot her respect, any

person may conplete it as authorized and the issuer nay rely

on it as conpleted, even though it has been conpleted

i ncorrectly.

(2) Unless otherwi se agreed, a person initiating an

i nstruction assunes only the obligations inposed by s.

678. 1081 and not an obligation that the security will be

honored by the issuer

678.3061 Effect of guaranteeing signhature,

i ndor senent, or instruction.--

(1) A person who guarantees a signature of an indorser

of a security certificate warrants that at the tine of

si gnhi ng:

(a) The signature was genui ne.

(b) The signer was an appropriate person to indorse,

or if the signature is by an agent, the agent had actua

authority to act on behalf of the appropriate person

(c) The signer had |l egal capacity to sign

(2) A person who guarantees a signature of the

originator of an instruction warrants that at the tine of

si gnhi ng:
(a) The signature was genui ne.

(b) The signer was an appropriate person to originate

the instruction, or if the signature is by an agent, the agent

had actual authority to act on behalf of the appropriate
35
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person, if the person specified in the instruction as the

regi stered owner was, in fact, the registered owner, as to

whi ch fact the signature guarantor does not nmake a warranty.

(c) The signer had |l egal capacity to sign

(3) A person who specially guarantees the signature of

an originator of an instruction nakes the warranties of a

si gnature guarant or under subsection (2) and al so warrants

that at the tine the instruction is presented to the issuer

(a) The person specified in the instruction as the

regi stered owner of the uncertificated security will be the

regi stered owner.

(b) The transfer of the uncertificated security

requested in the instruction will be registered by the issuer

free fromall liens, security interests, restrictions, and

clains other than those specified in the instruction.

(4) A guarantor under subsections (1) and (2) or a

speci al guarant or under subsection (3) does not otherw se

warrant the rightful ness of the transfer

(5) A person who guarantees an indorsenent of a

security certificate nakes the warranties of a signature

guar ant or under subsection (1) and al so warrants the

rightfulness of the transfer in all respects.

(6) A person who guarantees an instruction requesting

the transfer of an uncertificated security nmakes the

warranti es of a special signhature guarantor under subsection

(3) and also warrants the rightful ness of the transfer in al

respects.
(7) An issuer nmay not require a special guaranty of

signature, a guaranty of indorsenent, or a guaranty of

instruction as a condition to registration of transfer
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(8) The warranties under this section are nade to a

person taking or dealing with the security in reliance on the

guaranty, and the guarantor is liable to the person for |oss

resulting fromtheir breach. An indorser or originator of an

i nstruction whose signature, indorsenent, or instruction has

been guaranteed is liable to a guarantor for any |oss suffered

by the guarantor as a result of breach of the warranties of

t he guarantor.

678.3071 Purchaser's right to requisites for

registration of transfer.--Unless otherwi se agreed, the

transferor of a security on due demand shall supply the

purchaser with proof of authority to transfer or with any

other requisite necessary to obtain registration of the

transfer of the security, but if the transfer is not for

val ue, a transferor need not conply unless the purchaser pays

t he necessary expenses. If the transferor fails within a

reasonable tine to conply with the demand, the purchaser nay

reject or rescind the transfer

Section 4. Part |V of chapter 678, Florida Statutes,
consi sting of sections 678.4011, 678.4021, 678.4031, 678.4041,
678. 4051, 678.4061, and 678.4071, Florida Statutes, is created
to read:

PART 1V

REG STRATI ON

678.4011 Duty of issuer to register transfer.--

(1) |If a certificated security in registered formis

presented to an issuer with a request to register transfer or

an instruction is presented to an issuer with a request to
37
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regi ster transfer of an uncertificated security, the issuer

shal|l register the transfer as requested if:

(a) Under the terns of the security the person seeking

registration of transfer is eligible to have the security

registered in its nane.

(b) The indorsenent or instruction is nade by the

appropriate person or by an agent who has actual authority to

act on behalf of the appropriate person

(c) Reasonable assurance is given that the indorsenent

or instruction is genuine and authorized (s. 678.4021).

(d) Any applicable lawrelating to the collection of

t axes has been conplied wth.

(e) The transfer does not violate any restriction on

transfer inposed by the issuer in accordance with s. 678. 2041.

(f) A demand that the issuer not register transfer has

not becone effective under s. 678.4031, or the issuer has

conplied with s. 678.4031(2) but no |l egal process or indemity
bond is obtained as provided in s. 678.4031(4).
(g) The transfer is in fact rightful or is to a

prot ect ed purchaser.

(h) If an issuer is under a duty to register a

transfer of a security, the issuer is liable to a person

presenting a certificated security or an instruction for

registration or to the person's principal for loss resulting

from unreasonable delay in registration or failure or refusa

to register the transfer.

678. 4021 Assurance that i ndorsenent or instruction is

effective. --

(1) An issuer nmay require the foll owi ng assurance that

each necessary indorsenent or each instruction is genuine and

aut hori zed:
38
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(a) In all cases, a guaranty of the signature of the

person nmaki ng an i ndorsenent or originating an instruction

including, in the case of an instruction, reasonabl e assurance

of identity.

(b) If the indorsenent is nade or the instruction is

originated by an agent, appropriate assurance of actua

authority to sign.

(c) If the indorsenent is nade or the instruction is

originated by a fiduciary pursuant to s. 678.1071(1)(d) or

(1)(e), appropriate evidence of appoi ntnent or incunbency.

(d) If there is nore than one fiduciary, reasonable

assurance that all who are required to sign have done so.

(e) If the indorsenent is nade or the instruction is

originated by a person not covered by anot her provision of

this subsection, assurance appropriate to the case

corresponding as nearly as nmay be to the provisions of this

subsecti on.
(2) An issuer nmay elect to require reasonabl e

assurance beyond that specified in this section

(3) In this section:

(a) "Quaranty of the signature" neans a guaranty

si gned by or on behalf of a person reasonably believed by the

i ssuer to be responsible. An issuer nay adopt standards with

respect to responsibility if they are not manifestly

unr easonabl e.

(b) "Appropriate evidence of appoi ntnent or

i ncunbency" neans:

1. In the case of a fiduciary appointed or qualified

by a court, a certificate issued by or under the direction or

supervi sion of the court or an officer thereof and dated
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within 60 days before the date of presentation for transfer;

or
2. |In any other case, a copy of a docunent show ng the

appoi ntnent or a certificate issued by or on behalf of a

person reasonably believed by an issuer to be responsible or

in the absence of that docunment or certificate, other evidence

the i ssuer reasonably consi ders appropriate.

678.4031 Denand that issuer not register transfer.--

(1) A person who is an appropriate person to nake an

i ndorsenent or originate an instruction nmay denmand that the

i ssuer not register transfer of a security by conmunicating to

the issuer a notification that identifies the registered owner

and the issue of which the security is a part and provides an

address for communications directed to the person neking the

demand. The denand is effective only if it is received by the

issuer at atine and in a manner affording the issuer

reasonabl e opportunity to act on it.

(2) |If acertificated security in registered formis

presented to an issuer with a request to register transfer or

an instruction is presented to an issuer with a request to

regi ster transfer of an uncertificated security after a denand

that the issuer not register transfer has becone effective,

the issuer shall pronptly conmunicate to the person who

initiated the demand at the address provided in the denand and

to the person who presented the security for registration of

transfer or initiated the instruction requesting registration

of transfer a notification stating that:

(a) The certificated security has been presented for

registration of transfer or the instruction for registration

of transfer of the uncertificated security has been received.
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1 (b) A demand that the issuer not register transfer had
2 | previously been received.

3 (c) The issuer will withhold registration of transfer
4| for a period of tinme stated in the notification in order to
5| provide the person who initiated the demand an opportunity to
6| obtain | egal process or an indemity bond.

7 (3) The period described in paragraph (2)(c) nmay not

8 | exceed 30 days after the date of comunication of the

9| notification. A shorter period may be specified by the issuer
10 if it is not manifestly unreasonabl e.

11 (4) An issuer is not liable to a person who initiated
12 | a denand that the issuer not register transfer for any |oss
13 | the person suffers as a result of registration of a transfer
14 | pursuant to an effective indorsenent or instruction if the
15| person who initiated the denand does not, within the tine

16 | stated in the issuer's conmmuni cation, either

17 (a) Cbtain an appropriate restraining order

18 | injunction, or other process froma court of conpetent

19 | jurisdiction enjoining the issuer fromregistering the

20| transfer; or

21 (b) File with the issuer an indenmnity bond, sufficient
22| in the issuer's judgnent to protect the issuer and any

23 | transfer agent, registrar, or other agent of the issuer

24 | involved fromany loss it or they may suffer by refusing to
25| register the transfer

26 (5) This section does not relieve an issuer from

27 | liability for registering transfer pursuant to an i ndorsenent
28 | or instruction that was not effective.

29 678.4041 Wongful registration.--

30 (1) Except as otherwi se provided in s. 678.4061, an
31| issuer is liable for wongful registration of transfer if the

41
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

i ssuer has registered a transfer of a security to a person not

entitled to it, and the transfer was registered:

(a) Pursuant to an ineffective indorsenent or

i nstruction;

(b) After a denmand that the issuer not register

transfer becane effective under s. 678.4031(1) and the issuer
did not comply with s. 678.4031(2);
(c) After the issuer had been served with an

injunction, restraining order, or other |legal process

enjoining it fromregistering the transfer, issued by a court

of conpetent jurisdiction, and the issuer had a reasonabl e

opportunity to act on the injunction, restraining order, or

ot her | egal process; or

(d) By an issuer acting in collusion with the

wr ongdoer .
(2) An issuer that is liable for wongful registration

of transfer under subsection (1) on demand shall provide the

person entitled to the security with a like certificated or

uncertificated security, and any paynents or distributions

that the person did not receive as a result of the w ongful

registration. If an overissue would result, the issuer's

liability to provide the person with a like security is
governed by s. 678.2101
(3) Except as otherwi se provided in subsection (1) or

inalawrelating to the collection of taxes, an issuer is not

liable to an owner or other person suffering loss as a result

of the registration of a transfer of a security if

regi stration was nade pursuant to an effective indorsenent or

i nstruction.

678. 4051 Repl acenent of |ost, destroyed, or wongfully

taken security certificate.--
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(1) |If an owner of a certificated security, whether in

regi stered or bearer form clains that the certificate has

been | ost, destroyed, or wongfully taken, the issuer shal

issue a new certificate if the owner

(a) So requests before the issuer has notice that the

certificate has been acquired by a protected purchaser

(b) Files with the issuer a sufficient indemity bond.

(c) Satisfies other reasonable requirenents inposed by

t he issuer.
(2) If, after the issue of a new security certificate,

a protected purchaser of the original certificate presents it

for registration of transfer, the issuer shall register the

transfer unless an overissue would result. In that case, the

issuer's liability is governed by s. 678.2101. In addition to

any rights on the indemity bond, an issuer nmmy recover the

new certificate froma person to whomit was issued or any

person taki ng under that person, except a protected purchaser
678.4061 nligation to notify issuer of |ost,
destroyed, or wongfully taken security certificate.--1f a

security certificate has been | ost, apparently destroyed, or

wrongfully taken, and the owner fails to notify the issuer of

that fact within a reasonable tinme after the owner has notice

of it and the issuer registers a transfer of the security

before receiving notification, the ower may not assert

agai nst the issuer a claimfor registering the transfer under

S. 678.4041 or a claimto a new security certificate under s.
678. 4051.
678.4071 Authenticating trustee, transfer agent, and

registrar.--A person acting as aut henticating trustee,

transfer agent, registrar, or other agent for an issuer in the

registration of a transfer of its securities, in the issue of
43
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1| new security certificates or uncertificated securities, or in
2| the cancellation of surrendered security certificates has the
3| sane obligation to the holder or owner of a certificated or

4 | uncertificated security with regard to the particul ar

5] functions perforned as the issuer has in regard to those

6 | functi ons.

7 Section 5. Part V of chapter 678, Florida Statutes,

8 | consisting of sections 678.5011, 678.5021, 678.5031, 678.5041,
9| 678.5051, 678.5061, 678.5071, 678.5081, 678.5091, 678.5101

10 | and 678.5111, Florida Statutes, is created to read:

11

12 PART V

13

14 SECURI TY ENTI TLEMENTS

15

16 678.5011 Securities account; acquisition of security
17 | entitlenent fromsecurities internediary.--

18 (1) "Securities account" nmeans an account to which a
19 | financial asset is or may be credited in accordance with an
20 | agreenent under which the person nmintaining the account
21 | undertakes to treat the person for whomthe account is
22 | maintained as entitled to exercise the rights that conprise
23 | the financial asset.
24 (2) Except as otherw se provided in subsections (4)
25| and (5), a person acquires a security entitlenent if a
26 | securities internediary:
27 (a) Indicates by book entry that a financial asset has
28 | been credited to the person's securities account;
29 (b) Receives a financial asset fromthe person or
30| acquires a financial asset for the person and, in either case,
31| accepts it for credit to the person's securities account; or

44
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1 (c) Becones obligated under other |aw, regul ation, or
2lrule to credit a financial asset to the person's securities
3 | account.

4 (3) If a condition of subsection (2) has been net, a
5] person has a security entitlenent even though the securities
6| internediary does not itself hold the financial asset.

7 (4) |If a securities internediary holds a financi al

8 | asset for another person, and the financial asset is

9| registered in the nane of, payable to the order of, or

10| specially indorsed to the other person, and has not been

11 ) indorsed to the securities internediary or in blank, the other
12 | person is treated as holding the financial asset directly

13 | rather than as having a security entitlenent with respect to
14 | the financial asset.

15 (5) Issuance of a security is not establishnent of a
16 | security entitlenent.

17 678.5021 Assertion of adverse cl ai magai nst

18 | entitl enent holder.--An action based on an adverse claimto a
19 | financial asset, whether franmed in conversion, replevin,

20| constructive trust, equitable lien, or other theory, may not
21 | be asserted against a person who acquires a security

22 | entitlenment under s. 678.5011 for value and wi thout notice of
23 | the adverse claim

24 678.5031 Property interest of entitlenent holder in
25| financial asset held by securities internediary.--

26 (1) To the extent necessary for a securities

27 | internediary to satisfy all security entitlenents with respect
28| to a particular financial asset, all interests in that

29 | financial asset held by the securities internediary are held
30| by the securities internediary for the entitlenent hol ders,
31| are not property of the securities internmediary, and are not
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subject to clainms of creditors of the securities internediary,

except as otherwi se provided in 678.5111

(2) An entitlenent holder's property interest with

respect to a particular financial asset under subsection (1)

is a pro rata property interest in all interests in that

financial asset held by the securities internediary, wthout

regard to the tine the entitlenent holder acquired the

security entitlenent or the tine the securities internediary

acquired the interest in that financial asset.

(3) An entitlenent holder's property interest with

respect to a particular financial asset under subsection (a)

may be enforced agai nst the securities internediary only by

exercise of the entitlenent holder's rights under ss.
678. 5051-678. 5081.
(4) An entitlenent holder's property interest with

respect to a particular financial asset under subsection (1)

may be enforced agai nst a purchaser of the financial asset or

interest therein only if:

(a) Insolvency proceedi ngs have been initiated by or

agai nst the securities internediary.

(b) The securities internedi ary does not have

sufficient interests in the financial asset to satisfy the

security entitlenents of all of its entitlenent holders to

that financial asset.

(c) The securities internediary violated its

obligations under s. 678.5041 by transferring the financi al

asset or interest therein to the purchaser

(d) The purchaser is not protected under subsection

(5). The trustee or other liquidator, acting on behalf of al

entitlenent holders having security entitlenents with respect

to a particular financial asset, may recover the financial
46
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1| asset, or interest therein, fromthe purchaser. |If the trustee
2| or other liquidator elects not to pursue that right, an

3| entitlenment hol der whose security entitlement renains

4 | unsatisfied has the right to recover its interest in the

5] financial asset fromthe purchaser

6 (5) An action based on the entitlenent holder's

7| property interest with respect to a particular financial asset
8 | under subsection (1), whether franed in conversion, replevin,
9| constructive trust, equitable lien, or other theory, nmay not
10 | be asserted agai nst any purchaser of a financial asset or

11| interest therein who gives value, obtains control, and does
12 | not act in collusion with the securities internediary in

13| violating the securities internediary's obligations under s.
14 | 678.5041.

15 678.5041 Duty of securities internediary to naintain
16 | financi al asset.--

17 (1) A securities internediary shall pronptly obtain

18 | and thereafter maintain a financial asset in a quantity

19 | corresponding to the aggregate of all security entitlenents it
20 | has established in favor of its entitlenent holders with

21 | respect to that financial asset. The securities internediary
22 | may nmmintain those financial assets directly or through one or
23 | nore other securities internediaries.

24 (2) Except to the extent otherwi se agreed by its

25| entitlenment holder, a securities internediary nay not grant

26 | any security interests in a financial asset it is obligated to
27 | mai ntai n pursuant to subsection (1).

28 (3) A securities internediary satisfies the duty in

29 | subsection (1) if:

30

31
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1 (a) The securities internediary acts with respect to

2| the duty as agreed upon by the entitlenent holder and the

3| securities internediary; or

4 (b) In the absence of agreenent, the securities

5] internediary exercises due care in accordance with reasonabl e
6 | conmercial standards to obtain and maintain the financial

7 | asset.

8 (4) This section does not apply to a clearing

9| corporation that is itself the obligor of an option or sinilar
10| obligation to which its entitlenent hol ders have security

11 | entitl enents.

12 678.5051 Duty of securities internmediary with respect
13| to paynents and distributions.--

14 (1) A securities internediary shall take action to

15| obtain a paynent or distribution nade by the issuer of a

16 | financial asset. A securities internediary satisfies the duty
17 [ if:

18 (a) The securities internediary acts with respect to
19 | the duty as agreed upon by the entitlenent holder and the
20| securities internediary; or
21 (b) In the absence of agreenent, the securities
22 | internediary exercises due care in accordance with reasonabl e
23| commercial standards to attenpt to obtain the paynent or
24 | distribution.
25 (2) A securities internediary is obligated to its
26 | entitlenent holder for a paynent or distribution nade by the
27 | issuer of a financial asset if the payment or distributionis
28 | received by the securities internediary.
29 678.5061 Duty of securities internediary to exercise
30| rights as directed by entitlenent holder.--A securities
3l | internediary shall exercise rights with respect to a financial
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asset if directed to do so by an entitlenent holder. A

securities internediary satisfies the duty if:

(1) The securities internediary acts with respect to

the duty as agreed upon by the entitl enent hol der and the

securities internediary; or

(2) In the absence of agreenent, the securities

internmediary either places the entitlenent holder in a

position to exercise the rights directly or exercises due care

in accordance with reasonable commercial standards to foll ow

the direction of the entitlenent hol der

678.5071 Duty of securities internediary to conply

with entitl enent order. --

(1) A securities internediary shall conply with an

entitlenent order if the entitlenent order is originated by

the appropriate person, the securities internediary has had

reasonabl e opportunity to assure itself that the entitl enent

order is genuine and authorized, and the securities

i nternmedi ary has had reasonabl e opportunity to conply with the

entitlenent order. A securities internediary satisfies the
duty if:
(a) The securities internediary acts with respect to

the duty as agreed upon by the entitl enent hol der and the

securities internediary; or

(b) In the absence of agreenent, the securities

i nternmedi ary exercises due care in accordance with reasonabl e

commercial standards to conply with the entitl enent order

(2) |If a securities internediary transfers a financi al

asset pursuant to an ineffective entitlenent order, the

securities internediary shall reestablish a security

entitlenent in favor of the person entitled to it, and pay or

credit any paynents or distributions that the person did not
49
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receive as a result of the wongful transfer. |If the

securities internediary does not reestablish a security

entitlenent, the securities internediary is liable to the

entitlenent holder for dammges.

678.5081 Duty of securities internediary to change

entitlenent holder's position to other formof security

hol ding.--A securities internediary shall act at the direction

of an entitlenent holder to change a security entitlenent into

anot her available formof holding for which the entitl enent

holder is eligible, or to cause the financial asset to be

transferred to a securities account of the entitlenent hol der

with another securities internediary. A securities

internediary satisfies the duty if:

(1) The securities internediary acts as agreed upon by

the entitlenent holder and the securities internediary; or

(2) In the absence of agreenent, the securities

i nternmedi ary exercises due care in accordance with reasonabl e

commerci al standards to follow the direction of the

entitl enent hol der

678.5091 Specification of duties of securities

internediary by other statute or regul ati on; manner of

perfornance of duties of securities internediary and exercise

of rights of entitlenent hol der.--

(1) |If the substance of a duty inposed upon a
securities internediary by ss. 678.5041-678.5081 is the
subj ect of other statute, regulation, or rule, conpliance with

that statute, regulation, or rule satisfies the duty.

(2) To the extent that specific standards for the

perfornmance of the duties of a securities internediary or the

exercise of the rights of an entitlenent hol der are not

specified by other statute, regulation, or rule or by
50
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agreenent between the securities internediary and entitl enent

hol der, the securities internmediary shall performits duties

and the entitlenment holder shall exercise its rights in a

commercially reasonabl e manner

(3) The obligation of a securities internediary to
performthe duties inposed by ss.678.5041-678.5081 i s subject
to:

(a) Rights of the securities internediary arising out

of a security interest under a security agreenent with the

entitl enent hol der or otherw se.

(b) Rights of the securities internediary under other

law, regulation, rule, or agreenent to withhold perfornance of

its duties as a result of unfulfilled obligations of the

entitlenent holder to the securities internediary.
(4) Sections 678.5041-678.5081 do not require a
securities internediary to take any action that is prohibited

by other statute, regulation, or rule.

678.5101 Rights of purchaser of security entitlenent

fromentitlenment hol der. --

(1) An action based on an adverse claimto a financi al

asset or security entitlenent, whether framed in conversion

replevin, constructive trust, equitable lien, or other theory,

may not be asserted agai nst a person who purchases a security

entitlenent, or an interest therein, froman entitl enent

hol der if the purchaser gives val ue, does not have notice of

t he adverse claim and obtains control

(2) |If an adverse claimcould not have been asserted

agai nst an entitlenent holder under s. 678.5021, the adverse

cl ai m cannot be asserted agai nst a person who purchases a

security entitlenent, or an interest therein, fromthe

entitl enent hol der
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(3) In a case not covered by the priority rules in

chapter 679, a purchaser for value of a security entitlenent,

or an interest therein, who obtains control has priority over

a purchaser of a security entitlenent, or an interest therein,

who does not obtain control. Purchasers who have control rank

equal |y, except that a securities internediary as purchaser

has priority over a conflicting purchaser who has contro

unl ess ot herwi se agreed by the securities internediary.

678.5111 Priority anbng security interests and

entitl enent hol ders. --

(1) Except as otherw se provided in subsections (2)

and (3), if a securities internediary does not have sufficient

interests in a particular financial asset to satisfy both its

obligations to entitlenent holders who have security

entitlenents to that financial asset and its obligation to a

creditor of the securities internediary who has a security

interest in that financial asset, the clains of entitlenent

hol ders, other than the creditor, have priority over the claim

of the creditor.

(2) Aclaimof a creditor of a securities internedi ary

who has a security interest in a financial asset held by a

securities internediary has priority over clainms of the

securities internediary's entitlenent hol ders who have

security entitlenents with respect to that financial asset if

the creditor has control over the financial asset.

(3) If aclearing corporation does not have sufficient

financial assets to satisfy both its obligations to

entitlenent holders who have security entitlenents with

respect to a financial asset and its obligation to a creditor

of the clearing corporation who has a security interest in

52
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1| that financial asset, the claimof the creditor has priority
2| over the clains of entitlenment hol ders.

3 Section 6. Subsection (6) of section 679.103, Florida
4| Statutes, is anended to read:

5 679. 103 Perfection of security interests in nultiple
6 | state transactions. --

7 (6) | NVESTMENT PROPERTY UNCERFH-HCATED-SECURHHES. - -

8 (a) This subsection applies to investnent property.

9 (b) Except as otherwi se provided in paragraph (f),

10| during the tine that a security certificate is located in a
11| jurisdiction, perfection of a security interest, the effect of
12 | perfection or nonperfection, and the priority of a security
13 ) interest in the certificated security represented therehy are
14 | governed by the local law of that jurisdiction

15 (c) Except as otherwi se provided in paragraph (f),

16 | perfection of a security interest, the effect of perfection or
17 | nonperfection, and the priority of a security interest in an
18 | uncertificated security are governed by the local |aw of the
19 | issuer's jurisdiction as specified in s. 678.1101(4).
20 (d) Except as otherwi se provided in paragraph (f),
21 | perfection of a security interest, the effect of perfection or
22 | nonperfection, and the priority of a security interest in a
23| security entitlenent or securities account are governed by the
24 | local law of the securities internediary's jurisdiction as
25| specified in s. 678.1101(5).
26 (e) Except as otherwi se provided in paragraph (f),
27 | perfection of a security interest, the effect of perfection or
28 | nonperfection, and the priority of a security interest in a
29 | coompdity contract or compdity account are governed by the
30| local law of the commbdity internmediary's jurisdiction. The
31
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following rules determne a commodity internediary's

jurisdiction for purposes of this paragraph

1. |If an agreenent between the commobdity internediary

and commodity custoner specifies that it is governed by the

law of a particular jurisdiction, that jurisdiction is the

commodity internediary's jurisdiction.

2. |f an agreenent between the comobdity internediary

and commodity custoner does not specify the governing | aw as

provided in subparagraph 1., but expressly specifies that the

commodity account is nmaintained at an office in a particul ar

jurisdiction, that jurisdiction is the comodity

internmediary's jurisdiction.

3. |If an agreenent between the comobdity internediary

and commodity custoner does not specify a jurisdiction as

provided in subparagraph 1. or subparagraph 2., the commodity

internmediary's jurisdiction is the jurisdiction in which is

| ocated the office identified in an account statenent as the

office serving the commodity custoner's account.

4. |f an agreenent between the commodity internediary

and commodity custoner does not specify a jurisdiction as

provided in subparagraph 1. or subparagraph 2. and an account

statenent does not identify an office serving the commodity

custoner's account as provided in subparagraph 3., the

commodity intermediary's jurisdiction is the jurisdiction in

which is |l ocated the chief executive office of the commodity

i ntermediary.

(f) Perfection of a security interest by filing,

automatic perfection of a security interest in investnent

property granted by a broker or securities internediary, and

automatic perfection of a security interest in a comodity

contract or commodity account granted by a commodity
54
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internmediary are governed by the local |aw of the jurisdiction

in which the debtor is |ocated. thetaw{netuting—the
n . Hes)—of—the—jtr-sdi-etd F . . F
e I : . ey e F F .
F . F . . . e I
e
Section 7. Subsections (1), (2), and (3) of section
679. 105, Florida Statutes, are anended to read:
679. 105 Definitions and index of definitions.--
(1) In this chapter,unless the context otherw se

requires, the term

(a) "Account debtor" neans the person who is obligated
on an account, chattel paper, or general intangible.:

(b) "Chattel paper" nmeans a witing or witings which
evi dence both a nonetary obligation and a security interest in
or a |l ease of specific goods, but a charter or other contract
involving the use or hire of a vessel is not chattel paper
When a transaction is evidenced both by such a security
agreenent or a lease and by an instrunent or a series of
instrunents, the group of witings taken together constitutes
chattel paper.:+

(c) "Collateral" neans the property subject to a
security interest, and includes accounts and chattel paper
whi ch have been sol d. ;-

(d) "Debtor" neans the person who owes paynent or
ot her performance of the obligation secured, whether or not he
or she owns or has rights in the collateral, and includes the
sell er of accounts or chattel paper. Were the debtor and the
owner of the collateral are not the same person, the term
"debtor" neans the owner of the collateral in any provision of
the chapter dealing with the collateral, the obligor in any

55
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provision dealing with the obligation, and may include both
where the context so requires. ;-

(e) "Deposit account" neans a denand, tine, savings,
passbook, or like account maintained with a bank, savings and

| oan association, credit union, or |ike organization, other
than an account evidenced by a transferable certificate of

deposit that is an instrunent within this article.+

(f) "Docunent" neans docurent of title as defined in
the general definitions of chapter 671 (s. 671.201) and a
recei pt of the kind described in s. 677.201(2).+

(g) "Encunbrance" includes real estate nortgages and
other liens on real estate and all other rights in real estate
that are not ownership interests.:

(h) "Goods" includes all things which are novabl e at
the tinme the security interest attaches or which are fixtures
(s. 679.313), but does not include noney, docunents,

i nstrunents, investnent property,accounts, chattel paper

general intangibles, or mnerals or the like (including oi
and gas) before extraction. "Goods" al so includes standing
timber which is to be cut and renpbved under a conveyance or
contract for sale, the unborn young of animals, and grow ng
crops. +

(i) "Instrunment" neans a negoti abl e instrunment
(defined in s. 673.1041) —eor—a—certifieated—securty—(defned
H—s—678-1062)-0or any other witing which evidences a right

to the paynent of noney and is not itself a security agreenent
or lease and is of a type which is in ordinary course of

busi ness transferred by delivery with any necessary

i ndorsenment or assignnment, however, the term does not include

i nvest nent property. +
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(j) "Mortgage" neans an instrunent deened such under
chapter 697.+

(k) An advance is nade "pursuant to a conmitnent" if
the secured party has bound hinself or herself to make it,
whet her or not a subsequent event of default or other event
not within the secured party's control has relieved or may
relieve himor her fromhis or her obligation.:

(1) "Security agreenent" means an agreenent which
creates or provides for a security interest.:

(m "Secured party" neans a | ender, seller, or other
person in whose favor there is a security interest, including
a person to whom accounts or chattel paper have been sol d.
When the hol ders of obligations issued under an indenture of
trust, equipnent trust agreenent, or the like are represented
by a trustee or other person, the representative is the
secured party. +

(n) "Transmitting utility" means any person primarily
engaged in the railroad, street railway, or trolley bus
busi ness; the electric or electronics conmuni cations
transni ssi on busi ness, including a tel ephone conpany; the
transni ssion of goods by pipeline; the transm ssion or the
production and transm ssion of electricity, steam gas, or
wat er; or the provision of sewer service.

(2) Oher definitions applying to this chapter and the
sections in which they appear are:

"Account," s. 679.106.
"Attach," s. 679.203.
"Comodity contract," s. 679. 115.
"Comodity custoner," s. 679.115.
"Comodity internediary," s. 679. 115.
"Consuner goods," s. 679.109(1).
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1 "Control," s. 679.115.

2 "Equi prent," s. 679.109(2).

3 "Farm products," s. 679.109(3).

4 "Fi xtures," s. 679.313.

5 "General intangibles," s. 679.106.
6 "Inventory," s. 679.109(4).

7 "l nvestnent property,” s. 679.115.

8 "Lien creditor," s. 679.301(3).

9 "Proceeds," s. 679.306(1).

10 "Purchase noney security interest," s. 679. 107
11 "United States," s. 679. 103.

12 (3) The following definitions in other chapters apply
13| to this chapter:

14 "Broker," s. 678.1021

15 "Certificated security," s. 678.1021
16 "Check," s. 673.1041.

17 "Clearing corporation," s. 678.1021
18 "Contract for sale," s. 672.106.

19 "Control," s. 678.1061.

20 "Delivery," s. 678.3011

21 "Entitl enent holder," s. 678.1021

22 "Fi nanci al asset," s. 678.1021

23 "Hol der in due course," s. 673.3021
24 "Note," s. 673.1041.

25 "Sale," s. 672.106.

26 "Securities internediary," s. 678.1021
27 "Security," s. 678.1021

28 "Security certificate," s. 678.1021
29 "Security entitlement," s. 678.1021
30 "Uncertified security," s. 678.1021
31
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1 Section 8. Section 679.106, Florida Statutes, is

2 | anended to read:

3 679.106 Definitions: "account"; "genera

4 | intangibles."--"Account" neans any right to paynent for goods
5| sold or | eased or for services rendered which is not evidenced
6 | by an instrunment or chattel paper whether or not it has been
7 | earned by performance. "General intangibles" neans any

8 | personal property (including things in action) other than

9 | goods, accounts, chattel paper, docunents, instrunents,

10 | i nvestnent property,and noney. Al rights to paynent earned
11 | or unearned under a charter or other contract involving the
12 | use or hire of a vessel and all rights incident to the charter
13| or contract are accounts.

14 Section 9. Section 679.115, Florida Statutes, is

15| created to read:

16 679.115 Investnent property.--

17 (1) In this chapter

18 (a) "Conmodity account" neans an account nmi ntai ned by
19| a conmodity internediary in which a coompdity contract is

20| carried for a conmpdity custoner

21 (b) "Conmopdity contract”" neans a comodity futures

22 | contract, an option on a commodity futures contract, a

23 | coomodity option, or other contract that, in each case, is:
24 1. Traded on or subject to the rules of a board of

25| trade that has been designated as a contract narket for such a
26 | contract pursuant to the federal commmodities | aws; or

27 2. Traded on a foreign comodity board of trade,

28 | exchange, or market, and is carried on the books of a

29 | commodity internediary for a commodity custoner

30

31
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(c) "Conmodity custoner" neans a person for whoma

commodity internmediary carries a coompdity contract on its

books.
(d) "Conmodity internedi ary" nmeans:

1. A person who is registered as a futures conm ssi on

mer chant under the federal commodities |aws; or

2. A person who in the ordinary course of its business

provi des cl earance or settlenment services for a board of trade

t hat has been designated as a contract nmarket pursuant to the

federal commodities | aws.

(e) "Control" with respect to a certificated security,

uncertificated security, or security entitlenent has the

neani ng specified in s. 678.1061. A secured party has contro

over a comodity contract if by agreenment anong the commodity

custoner, the commodity internediary, and the secured party,

the commodity internediary has agreed that it will apply any

val ue distributed on account of the commpdity contract as

directed by the secured party without further consent by the

commodity custonmer. If a commbdity custoner grants a security

interest in a coompdity contract to its own conmodity

internediary, the compdity internediary as secured party has

control. A secured party has control over a securities account

or comodity account if the secured party has control over al

security entitlenents or coompdity contracts carried in the

securities account or comodity account.

(f) "lnvestnent property" neans:

1. A security, whether certificated or uncertificated;

A security entitlenent;

A securities account;

A comodity contract; or

AN Ea I

A comodity account.
60
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(2) Attachnment or perfection of a security interest in

a securities account is also attachnent or perfection of a

security interest in all security entitlenents carried in the

securities account. Attachnent or perfection of a security

interest in a conmmodity account is also attachnent or

perfection of a security interest in all comobdity contracts

carried in the coommodity account.

(3) A description of collateral in a security

agreenent or financing statenent is sufficient to create or

perfect a security interest in a certificated security,

uncertificated security, security entitlenent, securities

account, compdity contract, or combdity account whether it

describes the collateral by those terns, or as investnent

property, or by description of the underlying security,

financial asset, or commopdity contract. A description of

i nvestnent property collateral in a security agreenent or

financing statenent is sufficient if it identifies the

collateral by specific listing, by category, by quantity, by a

conputational or allocational fornmula or procedure, or by any

other nethod, if the identity of the collateral is objectively

det er m nabl e.

(4) Perfection of a security interest in investnent

property is governed by the follow ng rul es:

(a) A security interest in investnent property nay be

perfected by control

(b) Except as otherwi se provided in paragraphs (c) and

(d), a security interest in investnent property nay be

perfected by filing.

(c) |If the debtor is a broker or securities

internmediary, a security interest in investnent property is

perfected when it attaches. The filing of a financing
61
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statenent with respect to a security interest in investnent

property granted by a broker or securities internediary has no

effect for purposes of perfection or priority with respect to

that security interest.

(d) If a debtor is a coommpdity internediary, a

security interest in a coompdity contract or a comodity

account is perfected when it attaches. The filing of a

financing statenent with respect to a security interest in a

commodity contract or a conmobdity account granted by a

commodity internmediary has no effect for purposes of

perfection or priority with respect to that security interest.

(5) Priority between conflicting security interests in

the sanme i nvestnent property is governed by the foll ow ng

rul es:
(a) A security interest of a secured party who has

control over investnment property has priority over a security

interest of a secured party who does not have control over the

i nvest ment property.

(b) Except as otherwi se provided in paragraphs (c) and

(d), conflicting security interests of secured parties each of

whom has control rank equally.

(c) Except as otherwi se agreed by the securities

internmediary, a security interest in a security entitlenent or

a securities account granted to the debtor's own securities

internmediary has priority over any security interest granted

by the debtor to another secured party.

(d) Except as otherw se agreed by the comobdity

internmediary, a security interest in a coomondity contract or a

commodi ty account granted to the debtor's own comuodity

internmediary has priority over any security interest granted

by the debtor to another secured party.
62
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(e) Conflicting security interests granted by a

broker, a securities internmediary, or a coomodity internediary

which are perfected without control rank equally.

(f) In all other cases, priority between conflicting

security interests in investnent property is governed by s.
679.312(5), (6), and (7). Section 679.312(4) does not apply to
i nvest nent property.

(6) |If a security certificate in registered formis

delivered to a secured party pursuant to agreement, a witten

security agreenent is not required for attachnent or

enforceability of the security interest, delivery suffices for

perfection of the security interest, and the security interest

has priority over a conflicting security interest perfected by

neans other than control, even if a necessary indorsenent is

| acki ng.

Section 10. Section 679.116, Florida Statutes, is
created to read

679.116 Security interest arising in purchase or

delivery of financial asset.--

(1) |If a person buys a financial asset through a

securities internediary in a transaction in which the buyer is

obligated to pay the purchase price to the securities

internmediary at the tine of the purchase, and the securities

internmediary credits the financial asset to the buyer's

securities account before the buyer pays the securities

internmediary, the securities internediary has a security

interest in the buyer's security entitlenent securing the

buyer's obligation to pay. A security agreenent is not

required for attachnment or enforceability of the security

interest, and the security interest is automatically

per f ect ed.
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1 (2) |If acertificated security, or other financial

2 | asset represented by a witing which in the ordinary course of
3| business is transferred by delivery with any necessary

4 | i ndorsenent or assignnent is delivered pursuant to an

5| agreenent between persons in the business of dealing with such
6 | securities or financial assets and the agreenent calls for

7 | delivery versus paynent, the person delivering the certificate
8| or other financial asset has a security interest in the

9| certificated security or other financial asset securing the

10| seller's right to receive paynent. A security agreement is not
11 | required for attachnent or enforceability of the security

12 | interest, and the security interest is automatically

13 | perfected.

14 Section 11. Subsection (1) of section 679.203, Florida
15| Statutes, is anended to read:

16 679.203 Attachnment and enforceability of security

17 | interest; proceeds, formal requisites.--

18 (1) Subject to the provisions of s. 674.2101 on the

19 | security interest of a collecting bank, ss. 679. 115 and
20| 679. 116 on security interests in investnent property, s+
21 | 6/832ton—securttyinterests—in—secur+t+es and s. 679.113 on
22| a security interest arising under the chapter on sales, a
23 | security interest is not enforceable against the debtor or
24 | third parties with respect to the collateral and does not
25| attach unl ess:
26 (a) The collateral is in the possession of the secured
27 | party pursuant to agreenent, the collateral is investnent
28 | property and the secured party has control pursuant to
29 | agreenent,or the debtor has signed a security agreenent which
30| contains a description of the collateral and in addition, when
31
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the security interest covers crops growing or to be grown or
tinmber to be cut, a description of the |and concerned; and

(b) Val ue has been given; and

(c) The debtor has rights in the collateral

Section 12. Paragraph (d) of subsection (1) of section
679.301, Florida Statutes, is anended to read:

679.301 Persons who take priority over unperfected
security interests; right of "lien creditor."--

(1) Except as otherwi se provided in subsection (2), an
unperfected security interest is subordinate to the rights of:
(d) In the case of accounts, investnent property, and

general intangibles, a person who is not a secured party and
who is a transferee to the extent that he or she gives val ue
wi t hout knowl edge of the security interest and before it is
per f ect ed.

Section 13. Subsection (1) of section 679.302, Florida
Statutes, is anended to read:

679.302 When filing is required to perfect security
interest; security interests to which filing provisions of
this chapter do not apply.--

(1) A financing statenent nust be filed to perfect al
security interests except the foll ow ng

(a) A security interest in collateral in possession of
the secured party under s. 679.304(1) or s. 679. 305;

(b) A security interest tenporarily perfected in
instrunents, certificated securities,or docunents w thout

delivery under s. 679.304 or in proceeds for a 10-day period
under s. 679. 306;

(c) A security interest created by an assignnent of a
beneficial interest in a decedent's estate;
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1 (d) A purchase npbney security interest in consuner

2| goods; but filing is required for a fixture under s. 679. 313;
3 (e) An assignnent of accounts which does not al one or
4] in conjunction with other assignnents to the sanme assi gnee

5| transfer a significant part of the outstanding accounts of the
6 | assi gnor;

7 (f) A security interest of a collecting bank (s.

8| 674.2101) eor—in—seecurtti+es—{s—678-321yor arising under the

9| chapter on sales (see s. 679.113) or covered in subsection (3)
10| of this section;

11 (g) An assignnent for the benefit of all the creditors
12 | of the transferor, and subsequent transfers by the assignee
13 | thereunder; or-—

14 (h) A security interest in investnent property which
15 ] is perfected without filing under s. 679.115 or s. 679.116.

16 Section 14. Subsection (1) of section 679.303, Florida
17 | Statutes, is anended to read:

18 679.303 When security interest is perfected;

19 | continuity of perfection.--
20 (1) A security interest is perfected when it has
21 | attached and when all of the applicable steps required for
22 | perfection have been taken. Such steps are specified in ss.
23| 679. 115, 679. 302, 679.304-679.306. |If such steps are taken
24 | before the security interest attaches, it is perfected at the
25| time when it attaches.
26 Section 15. Subsections (1), (4), and (5) of section
27 | 679.304, Florida Statutes, are anended to read:
28 679.304 Perfection of security interest in
29 | instrunents, docunents, and goods covered by docunents;
30| perfection by permissive filing;, tenporary perfection w thout
31| filing or transfer of possession.--

66
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNNMNNNMNNNNRRRRRRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWwNPER O

r

Florida Senate - 1998 CS for SB 644
308- 16

i 41-98

(1) A security interest in chattel paper or negotiable
docunents may be perfected by filing. A security interest in
noney or instrunents (other than eertifi+eated—securities—or

i nstrunents which constitute part of chattel paper) can be
perfected only by the secured party's taking possession

except as provided in subsections (4) and (5) of this section
and subsections (2) and (3) of s. 679.306 on proceeds.

(4) A security interest in instrunents, {(ether—than
certificated securities,yor negotiable docunents is perfected
wi thout filing or the taking of possession for a period of 21
days fromthe tine it attaches to the extent that it arises
for new value given under a witten security agreenent.

(5) A security interest renmmins perfected for a period
of 21 days without filing where a secured party having a
perfected security interest in an instrunent, tether—than a
certificated security), a negotiable docunent, or goods in
possessi on of a bail ee other than one who has issued a
negoti abl e docunent therefor

(a) Makes available to the debtor the goods or
docunents representing the goods for the purpose of ultinmate
sal e or exchange or for the purpose of |oading, unloading,
storing, shipping, transshipping, manufacturing, processing,
or otherwise dealing with themin a manner prelimnary to
their sale or exchange but priority between conflicting
security interests in the goods is subject to s. 679.312(3);
or
(b) Delivers the instrument or certificated security

to the debtor for the purpose of ultimte sale or exchange or
of presentation, collection, renewal or registration of
transfer.
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Section 16. Section 679.305, Florida Statutes, is
amended to read:
679. 305 When possession by secured party perfects
security interest without filing.--A security interest in

letters of credit and advices of credit (s. 675.116(2)(a)),
goods, instrunents, noney, negotiable docunents, or chatte

paper nay be perfected by the secured party's taking
possession of the collateral. |If such collateral other than
goods covered by a negoti able docunent is held by a bail ee,
the secured party is deened to have possession fromthe tine
the bailee receives notification of the secured party's
interest. A security interest is perfected by possession from
the tinme possession is taken without relation back and
continues only so long as possession is retained, unless

ot herwi se specified in this chapter. The security interest
may be ot herwi se perfected as provided in this chapter before
or after the period of possession by the secured party.

Section 17. Subsections (1) and (3) of section
679. 306, Florida Statutes, are anended to read:

679.306 "Proceeds"; secured party's rights on
di sposition of collateral. --

(1) "Proceeds" includes whatever is received upon the
sal e, exchange, collection, or other disposition of collatera
or proceeds. Insurance payabl e by reason of |oss or damage to
the collateral is proceeds, except to the extent that it is
payable to a person other than a party to the security
agreenent. Any paynents or distributions made with respect to

i nvestnent property collateral are proceeds. Mney, checks,

deposit accounts, and the |ike are "cash proceeds." Al other
proceeds are "noncash proceeds."
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(3) The security interest in proceeds is a
continuously perfected security interest if the interest in
the original collateral was perfected, but it ceases to be a
perfected security interest and becones unperfected 10 days
after receipt of the proceeds by the debtor unless:

(a) A filed financing statenent covers the origina
collateral and the proceeds are collateral in which a security
interest may be perfected by filing in the office or offices
where the financing statenent has been filed and, if the
proceeds are acquired with cash proceeds, the description of
collateral in the financing statenent indicates the types of
property constituting the proceeds; or

(b) A filed financing statenent covers the origina
collateral and the proceeds are identifiable cash proceeds; or
(c) The original collateral was investnent property

and the proceeds are identifiable cash proceeds; or

(d) ey The security interest in the proceeds is
perfected before the expiration of the 10-day period.

Except as provided in this section, a security interest in
proceeds can be perfected only by the nethods or under the
circunstances permitted in this chapter for origina
collateral of the sane type

Section 18. Section 679.309, Florida Statutes, is
amended to read:

679.309 Protection of purchasers of instrunents,
docunents, and securities.--Nothing in this chapter lints the
rights of a holder in due course of a negotiable instrunment
(s. 673.3021) or a holder to whom a negoti abl e docunent of
title has been duly negotiated (s. 677.501) or a protected
bena—ftide purchaser of a security (s. 678.3031 s—678-3062),
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1| and such hol ders or purchasers take priority over an earlier
2| security interest even though perfected. Filing under this
3 | chapter does not constitute notice of the security interest to
4 | such hol ders or purchasers.

5 Section 19. Subsections (1) and (7) of section

6| 679.312, Florida Statutes, are anended to read:

7 679.312 Priorities anong conflicting security

8| interests in the sanme collateral.--

9 (1) The rules of priority stated in other sections of
10| this part and in the follow ng sections shall govern when

11 | applicable: s. 674.2101 with respect to the security

12 | interests of collecting banks in itens being coll ected,

13 | acconpanyi ng docunents, and proceeds; s. 679.103 on security
14 | interests related to other jurisdictions; s. 679.114 on

15| consignnents; s. 679.115 on security interests in investnent
16 | property.

17 (7) |If future advances are made while a security

18 | interest is perfected by filing, the taking of possession, or
19 | under s. 679.115 or s. 679.116 on investnent property s—

20 | 6/8—32ton——seecurtti+es, the security interest has the sane

21 | priority for the purposes of subsection (5) or s. 679.115(5)
22 | with respect to the future advances as it does with respect to
23| the first advance. |If a commitnment is nmade before or while
24 | the security interest is so perfected, the security interest
25| has the sane priority with respect to advances nade pursuant
26 | thereto. 1In other cases, a perfected security interest has
27 | priority fromthe date the advance is nmde.

28 Section 20. Subsection (2) of section 671.105, Florida
29| Statutes, is anended to read:

30 671.105 Territorial application of the code; parties
31| power to choose applicable |aw. --
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1 (2) \When one of the follow ng provisions of this code
2| specifies the applicable | aw, that provision governs; and a
3| contrary agreenent is effective only to the extent permtted
4| by the law (including the conflict-of-laws rules) so
5| specified:
6 (a) CGoverning law in the chapter on funds transfers.
7| (s. 670.507).
8 (b) Rights of sellers' creditors against sold goods.
9| (s. 672.402).
10 (c) Applicability of the chapter on bank deposits and
11| collections. (s. 674.102).
12 (d) Applicability of the chapter on investnent
13 | securities. (s. 678.1061 s—678-166).
14 (e) Perfection provisions of the chapter on secured
15| transactions. (s. 679.103).
16 (f) Applicability of the chapter on | eases. (ss.
17 | 680. 1051 and 680. 1061) .
18 Section 21. Subsection (2) of section 671.206, Florida
19| Statutes, is anended to read:
20 671.206 Statute of frauds for kinds of persona
21 | property not otherw se covered. --
22 (2) Subsection (1) of this section does not apply to
23| contracts for the sale of goods (s. 672.201) nor of securities
24 | (s. 678.1131 s—67%8-319) nor to security agreenents (s.
25| 679. 203) .
26 Section 22. Paragraph (f) of subsection (1) of section
27 | 674.104, Florida Statutes, is anended to read:
28 674.104 Definitions and index of definitions.--
29 (1) In this chapter, unless the context otherw se
30| requires, the term
31
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(f) "Docunentary draft" neans a draft to be presented
for acceptance or paynent if specified docunents, certificated
securities (s. 678.1021 s—678—162) or instructions for
uncertificated securities (s. 678.1021 s—678-—368), or other
certificates, statenents, or the like are to be received by
the drawee or other payor before acceptance or paynment of the
draft.

Section 23. Subsection (2) of section 675.114, Florida
Statutes, is anended to read:

675.114 |Issuer's duty and privilege to honor; right to
rei nmbur sement . - -

(2) Unless otherw se agreed when docunents appear on
their face to conply with the terns of a credit but a required
docunent does not in fact conformto the warranti es made on
negotiation or transfer of a docunent of title (s. 677.507) or
of a certificated security (s. 678.1081 s—67%8-366) or is
forged or fraudulent or there is fraud in the transaction

(a) The issuer nust honor the draft or demand for
payrment if honor is demanded by a negotiating bank or other
hol der of the draft or demand which has taken the draft or
denmand under the credit and under circunstances which woul d
nmake it a holder in due course (s. 673.3021) and in an
appropriate case would nmake it a person to whom a docunent of
title has been duly negotiated (s. 677.502) or a bona fide
purchaser of a certificated security (s. 678.3021 s—678-3062);
and

(b) In all other cases as against its custoner, an
i ssuer acting in good faith may honor the draft or demand for
payment despite notification fromthe custoner of fraud,
forgery or other defect not apparent on the face of the
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docunents but a court of appropriate jurisdiction nmay enjoin

such honor.
Section 24. (1) This act does not affect an action or

proceedi ng commenced before this act takes effect.

(2) |If a security interest in a security is perfected

at the date this act takes effect, and the action by which the

security interest was perfected would suffice to perfect a

security interest under this act, no further action is

required to continue perfection. If a security interest in a

security is perfected at the date this act takes effect but

the action by which the security interest was perfected woul d

not suffice to perfect a security interest under this act, the

security interest renmnins perfected for a period of 4 nonths

after the effective date and continues perfected thereafter if

appropriate action to perfect under this act is taken within

that period. If a security interest is perfected at the date

this act takes effect and the security interest can be

perfected by filing under this act, a financing statenent

signed by the secured party instead of the debtor nmay be filed

within that period to continue perfection or thereafter to

perfect.
Section 25. Sections 610.011, 610.021, 610.031

610. 041, 610.051, 610.061, 610.071, 610.081, 610.091, 610.101
and 610. 111, Florida Statutes, paragraph (b) of subsection (2)
of section 671.304, Florida Statutes, and sections 678.102,
678.103, 678.104, 678.105, 678.106, 678.107, 678.108, 678.201
678. 202, 678.203, 678.204, 678.205, 678.206, 678.207, 678.208,
678.301, 678.302, 678.303, 678.304, 678.305, 678.306, 678.307,
678.308, 678.309, 678.310, 678.311, 678.312, 678.313, 678.314,
678. 315, 678.316, 678.317, 678.318, 678.319, 678.320, 678.321
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678. 401, 678.402, 678.403, 678.404, 678.405, 678.406, 678. 407,
and 678.408, Florida Statutes, are repeal ed.

Section 26. Paragraphs (e) and (g) of subsection (1)
of section 680.1031, Florida Statutes, are anended to read:

680. 1031 Definitions and index of definitions.--

(1) In this chapter, unless the context otherw se
requires:

(e) "Consuner |ease" neans a |l ease that a | essor
regularly engaged in the business of |easing or selling nakes

to a | essee who is an individual and who araturat—person—and

takes under the lease primarily for a personal, famly, or

househol d purpose if the total paynents to be nade under the

| ease contract, excluding paynents for options to renew or
buy, do not exceed $25, 000.
(g) "Finance | ease" neans a |l ease with respect to

whi ch:

1. The |l essor does not select, manufacture, or supply
t he goods;

2. The lessor acquires the goods or the right to
possessi on and use of the goods in connection with the |ease;
and

3. One of the follow ng occurs E-ther

a. The |l essee receives a copy of the contract by which

the |l essor acquired the goods or the right to possessi on and

use evidenctng—thetesser—spurchase of the goods en—or before

signing the | ease contract;

b. The | essee's approval of the contract by which the

| essor acquired the goods or the right to possession and use

evi-gdenctng—the—tessor—s——purchase of the goods is a condition

to effectiveness of the | ease contract;
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c. The lessee, before signing the | ease contract,

receives an accurate and conpl ete statenent designating the

prom ses and warranties, and any disclainers of warranties,

limtations or nodifications of renedies, or |liquidated

damages, including those of a third party, such as the

manuf acturer of the goods, provided to the | essor by the

person supplying the goods in connection with or as part of

the contract by which the | essor acquired the goods or the

right to possession and use of the goods; or

d. If the lease is not a consuner |ease, the | essor

before the | essee signs the | ease contract, infornms the | essee

in witing:
I. O the identity of the person supplying the goods

to the |l essor, unless the | essee has sel ected that person and

directed the lessor to acquire the goods or the right to

possessi on and use of the goods fromthat person

Il. That the lessee is entitled under this chapter to

the pronises and warranties, including those of any third

party, provided to the | essor by the person supplying the

goods in connection with or as part of the contract by which

the |l essor acquired the goods or the right to possessi on and

use of the goods.

I1l. That the | essee may communi cate with the person

suppl yi ng the goods to the |l essor and receive an accurate and

conpl ete record of the goods; and a conplete statenent of

t hose pronises and warranties, including any disclainmers and

[imtations of themor of renedies.
e—Fhetease—~contract—diseloses—alH—warranties—and

I o e he | vt he| I ¥
, . b tbe v he |

| | . | e ded |
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Section 27. Section 680.1041, Florida Statutes, is
amended to read:
680. 1041 Leases subject to other statutes.--
(1) A lease, although subject to this chapter, is also
subj ect to any applicable:
(a) Statute—oftheUnited-States;
thb)y Certificate-of-title statute of this state:
chapter 319 or chapter 328;
(b)te)y Certificate-of-title statute of another
jurisdiction (s. 680.1051); or
(c) td)y Consuner protection statute of this state or
final consuner protection decision of a court of this state

existing on the effective date of this chapter

(2) In case of conflict between the—provisioens—of this
chapter, other than ss. 680.1051, 680.304(3), and 680. 305(3),

and a any statute or decision referred to in subsection (1),

t he previstons—of—that statute or decision controls eent+roet
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1 (3) Failure to conply with an any applicable | aw

2 | statute has only the effect specified therein.

3 Section 28. Section 680.303, Florida Statutes, is

4 | anended to read:

5 680.303 Alienability of party's interest under |ease
6 | contract or of lessor's residual interest in goods; delegation
7 | of performance; transfer asstgnawent of rights. --

8 (1) As used in this section, "creation of a security
9| interest" includes the sale of a | ease contract that is

10 | subject to chapter 679.

11 (2) Except as provided in subsections (3) and (4), a
12 | provision in a | ease agreenent which

13 (a) Prohibits the voluntary or involuntary transfer
14 | including a transfer by sale, sublease, creation or

15| enforcenent of a security interest, or attachnent, |levy, or
16 | other judicial process, of an interest of a party under the
17 | 1 ease contract or of the lessor's residual interest in the
18 | goods; or

19 (b) Makes such a transfer an event of default, gives
20| rise to the rights and renedi es provided in subsection (5),
21| but a transfer that is prohibited or is an event of default
22 | under the | ease agreenent is otherw se effective.
23 (3) A provision in a | ease agreenent which
24 (a) Prohibits the creation or enforcenent of a
25| security interest in an interest of a party under the | ease
26 | contract or in the lessor's residual interest in the goods; or
27 (b) Makes such a transfer an event of default, is not
28 | enforceabl e unless, and then only to the extent that, there is
29 | an actual transfer by the | essee of the |lessee's right of
30 | possession or use of the goods in violation of the provision
31| or an actual delegation of a material performance of either
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party to the |lease contract in violation of the provision

Neither the granting nor the enforcenent of a security

interest in the lessor's interest under the | ease contract or

the lessor's residual interest in the goods is a transfer that

materially inpairs the prospect of obtaining return

perfornmance by, materially changes the duty of, or materially

i ncreases the burden or risk inposed on, the | essee within the

purvi ew of subsection (5) unless, and then only to the extent

© 00 N o O W DN P

that, there is an actual delegation of a material performance

=
o

of the | essor.

il
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1 (a) Prohibits a transfer of a right to danmages for

2| default with respect to the whole | ease contract or of a right
3| to paynent arising out of the transferor's asstgner—s due

4 | performance of the transferor's his—er—her entire obligation
5 | ean—be—asstgned—despite—agreerent—oetherwse; or-—

6 (b) Makes such a transfer an event of default and is

7 | not enforceable, and such a transfer is not a transfer that

8| materially inpairs the prospect of obtaining return

9| performance by, materially changes the duty of, or materially
10 | increases the burden or risk i nposed on, the other party to
11| the | ease contract within the purview of subsection (5).

12 (5) Subject to subsections (3) and (4):

13 (a) If atransfer is made which is nade an event of

14 | default under a | ease agreenent, the party to the | ease

15| contract not nmmking the transfer, unless that party waives the
16 | default or otherw se agrees, has the rights and renedi es

17 | described in s. 680.501(2);

18 (b) |If paragraph (a) is not applicable and if a

19 | transfer is nmade that is prohibited under a | ease agreenent or
20| materially inpairs the prospect of obtaining return

21 | performance by, materially changes the duty of, or materially
22 | increases the burden or risk inposed on, the other party to
23| the | ease contract, unless the party not naking the transfer
24 | agrees at any tine to the transfer in the | ease contract or

25| otherwi se, then, except as linmted by contract, the transferor
26| is liable to the party not nmaking the transfer for damages

27 | caused by the transfer to the extent that the damages could
28 | not reasonably be prevented by the party not nmeking the

29 | transfer and a court having jurisdiction nmay grant other

30 | appropriate relief, including cancellation of the | ease

31| contract or an injunction against the transfer.

80
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NNNNMNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O UO0BN WNIEREPRO O O®NOOOO M WN R O

r

Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

(6) 4 A transfer An—asstgnrent of "the | ease" or of

all nmy rights under the | ease" or a transfer an—asstgirent in
simlar general terns is a transfer of rights, and unless the

| anguage or the circunstances, as in a transfer an—asstgnrent
for security, indicate the contrary, the transfer asstgnrent
is a delegation of duties by the transferor to the transferee.

asstgnor—to—the—asstgnee—and Acceptance by the transferee
asstgnee constitutes a pronise by the transferee himoer—her to

perform those duties. The Fhi-s promise is enforceabl e by
either the transferor asstgror or the other party to the | ease
contract.

(7)£5) Unl ess otherw se agreed by the | essor and the
| essee, a ne del egation of performance does not relieve

reHeves the transferor asstghnoer as agai nst the other party of
any duty to performor of any liability for default.
(8)t#H In a consuner |ease,to prohibit the transfer

of an interest of a party under the & | ease contract or to
nmake a transfer an event of default, the |anguage of
prohibitioen nmust be specific, by a witing, and conspi cuous.

Section 29. Subsection (1) of section 680.304, Florida
Statutes, is anended to read:

680. 304 Subsequent | ease of goods by |essor. --

(1) Subject to the—provistons—of s. 680.303, a
subsequent | essee froma | essor of goods under an existing
| ease contract obtains, to the extent of the |easehold
interest transferred, the | easehold interest in the goods that
the |l essor had or had power to transfer and, except as
provided in subsection (2) and s. 680.527(4), takes subject to
the existing | ease contract. A lessor with voidable title has
power to transfer a good | easehold interest to a good faith
subsequent | essee for value, but only to the extent set forth
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1|in the preceding sentence. |f Wen goods have been delivered
2 | under a transaction of purchase, the | essor has that power

3 | even though:

4 (a) The lessor's transferor was deceived as to the
5|identity of the |essor

6 (b) The delivery was in exchange for a check which is
7| l ater di shonored;

8 (c) It was agreed that the transaction was to be a

9| "cash sale"; or

10 (d) The delivery was procured through fraud puni shabl e
11 | as larcenous under the crimnal |aw

12 Section 30. Subsections (2) and (3) of section

13 | 680.307, Florida Statutes, are anended to read:

14 680.307 Priority of liens arising by attachnent or
15 ] levy on, security interests in, and other clains to goods. --
16 (2) Except as otherw se provided in subsections (3)
17 | and (4) ef—this—seetion and in ss. 680.306 and 680. 308, a

18 | creditor of a lessor takes subject to the | ease contract

19 | unl ess:

20 (a) bYnatess The creditor holds a lien that attached to
21| the goods before the | ease contract becane enforceabl e;

22 (b) bUnatess The creditor holds a security interest in
23 | the goods and the | essee did not give value and receive

24 | delivery of the goods wi thout know edge of the security

25 | i nter ests antd—thetessee—didnot—grve—value—andreceive

26 | detvery—of—the—goods—wthout—knowredge—of—the——security

27 | inaterest; or

28 (c) Ynaless The creditor holds a security interest in
29 | the goods whi ch that—attached—and was perfected(s. 679. 303)
30 | before:=

31 +- the | ease contract becanme enforceable.
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(3) A lessee in the ordinary course of business takes
the |l easehold interest free of a security interest in the
goods created by the | essor even though the security interest
is perfected(s. 679.303)and the | essee knows of its

exi st ence.

Section 31. Subsections (6), (7), (8), and (9) of
section 680.309, Florida Statutes, are anended to read:

680. 309 Lessor's and | essee's rights when goods becone
fixtures. --

(6) Notwithstandi ng paragraphta)—of—stubseetioen (4)(a)
but ot herw se subject to subsections (4) and (5), the interest
of a lessor of fixtures including the |lessor's residua

interest,is subordinate to the conflicting interest of an
encunbrancer of the real estate under a construction nortgage
recorded before the goods becone fixtures if the goods becone
fixtures before the conpletion of the construction. To the
extent given to refinance a construction nortgage, the
conflicting interest of an encunbrancer of the real estate
under a nortgage has this priority to the sanme extent as the
encunbrancer of the real estate under the construction
nor t gage.

(7) In cases not within the precedi ng subsecti ons,
priority between the interest of a |essor of fixtures,
including the lessor's residual interest,and the conflicting

i nterest of an encunbrancer or owner of the real estate who is
83
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1| not the lessee is determined by the priority rul es governing
2| conflicting interests in real estate.

3 (8) |If the interest of a lessor of fixtures, including
4] the lessor's residual interest,has priority over al

5] conflicting interests of all owners and encunbrancers of the
6| real estate, the |l essor or the | essee may, on default,

7| expiration, ternination, or cancellation of the | ease

8 | agreenent by—the—other—party but subject to the provistons—of
9 | the | ease agreenent and this chapter, or if necessary to

10 | enforce hrs—or—her other rights and renedies of the | essor or
11| | essee under this chapter, renpve the goods fromthe rea

12 | estate, free and clear of all conflicting interests of al

13 | owners and encunbrancers of the real estate, but the | essor or
14 | | essee he nust rei nburse any encunbrancer or owner of the rea
15| estate who is not the | essee and who has not otherw se agreed
16 | for the cost of repair of any physical injury but not for any
17 | diminution in value of the real estate caused by the absence
18 | of the goods renpved or by any necessity of replacing them A
19 | person entitled to reinbursement nay refuse permssion to

20 | renove until the party seeking renpoval gives adequate security
21| for the perfornance of this obligation

22 (9) Even though the | ease agreenent does not create a
23 | security interest, the interest of a |essor of fixtures,

24 | including the lessor's residual interest,is perfected by

25| filing a financing statenent as a fixture filing for |eased
26 | goods that are or are to becone fixtures in accordance with
27 | the rel evant provisions of chapter 679.

28 Section 32. Section 680.32, Florida Statutes, is

29 | created to read:

30

31

84
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ WDN PP

W W NRNNNMNNNMNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®NO O M WN R O

Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

680.32 Priority subject to subordination.--Nothing in

this chapter prevents subordination by agreenent by any person

entitled to priority.

Section 33. Subsection (5) of section 680.501, Florida
Statutes, is anended to read:

680.501 Default: procedure.--

(5) |If the | ease agreenent covers both real property

and goods, the party seeking enforcement nay proceed under
this part as to the goods, or under other applicable law as to
both the real property and the goods in accordance with that
party's her—or—his rights and renedies in respect of the rea
property, in which case this part does not apply.

Section 34. Section 680.503, Florida Statutes, is
amended to read:

(Substantial rewording of section. See

s. 680.503, F.S., for present text.)

680.503 Mbdification or inpairnment of rights and

renedi es. - -
(1) Except as otherwise provided in this chapter, the

| ease agreenent may include rights and renedies for default in

addition to or in substitution for those provided in this

chapter and may linit or alter the neasure of danmmges

recoverabl e under this chapter

(2) Resort to a renedy provided under this chapter or

in the |l ease agreenent is optional unless the renedy is

expressly agreed to be exclusive. |If circunstances cause an

exclusive or limted renedy to fail of its essential purpose,

or provision for an exclusive renedy is unconsci onabl e, renedy

may be had as provided in this chapter

(3) Consequential danmages nay be |iqui dated under s.

680. 504, or may otherwise be linmted, altered, or excluded
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1|lunless the limtation, alteration, or exclusion is

2 | unconscionable. Limtation, alteration, or exclusion of

3 | consequential damages for injury to the person in the case of
4 | consuner goods is prinma facie unconscionable but limtation

5] alteration, or exclusion of danages where the loss is

6| coomercial is not prina facie unconsci onabl e.

7 (4) Rights and renedies on default by the | essor or

8| the lessee with respect to any obligation or pronise

9] collateral or ancillary to the | ease contract are not inpaired
10| by this chapter

11 Section 35. Subsection (1) of section 680.507, Florida
12 | Statutes, is anended to read:

13 680. 507 Proof of narket rent; tinme and pl ace. --

14 (1) Danmmges based on market rent (s. 680.519 or s.

15| 680.528) are determ ned according to the rent for the use of
16 | t he goods concerned for a lease termidentical to the

17 | renmmining | ease termof the original |ease agreenent and

18 | prevailing at the tinmes specified in s. 680.519 or s. 680.528
19 | tirre—of—the—defaut.

20 Section 36. Subsections (1) and (3) of section

21| 680.508, Florida Statutes, are anended to read:

22 680. 508 Lessee's renedies.--

23 (1) If alessor fails to deliver the goods in

24 | conformty to the | ease contract (s. 680.509) or repudiates
25| the | ease contract (s. 680.402), or a lessee rightfully

26 | rejects the goods (s. 680.509) or justifiably revokes

27 | acceptance of the goods (s. 680.517), then with respect to any
28 | goods involved, and with respect to all of the goods if under
29 | an install ment | ease contract the value of the whole |ease

30| contract is substantially inpaired (s. 680.51), the lessor is
31| in default under the |l ease contract; and the | essee nay:
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1 (a) Cancel the | ease contract (s. 680.505(1)).

2 (b) Recover so nmuch of the rent and security as has
3 | been pai d and;—but—n—the—ease—of—aninstatHrent—tease

4 | eontract—the—recovery is that which is just under the

5| circunstances

6 (c) Cover and recover damages as to all goods

7 | affected, whether or not they have been identified to the

8 | | ease contract (ss. 680.518 and 680.52), or recover damages
9| for nondelivery (ss. 680.519 and 680.52).

10 (d) Exercise any other rights or pursue any other

11 | renedies provided in the | ease contract.

12 (3) If alessor is otherwise in default under a the
13 | | ease contract purstant—to—subseection—{1—or——subsection{2)—o+
14 | s—etherwise—in—default+—under—t+hetease—<contract, the | essee
15| may exercise any—of the rights and pursue the renedi es

16 | provided for in the | ease contract, which nmay include a right
17 | to cancel the lease, and in s. 680.519(3) this—ehapter—if—not
18 | effectively—exctuded—or—rodifietdby—thetease—contracts—or—any
19 | rghts—and—renedies—effectivetyprovided—{or—i+nthetease

20 | eentracet.

21 Section 37. Sections (3), (4), and (5) of section

22| 680.516, Florida Statutes, are anended to read:

23 680.516 Effect of acceptance of goods; notice of

24 | default; burden of establishing default after acceptance;

25| notice of claimor litigation to person answerable over.--
26 (3) If a tender has been accepted:

27 (a) Wthin a reasonable tine after the | essee

28 | di scovers or should have di scovered any default,

29 +- the | essee shall notify the |essor and the

30| supplier, if any,or be barred from any renedy against the

31| party not notified. tesser—antd—in—addi-tion-
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2. ||| Elle case 6| a Ii rance Iease, Elle Iessee Sllall
» I . o] w I . I
stppHer—
(b Wthin a reasonable tine after the | essee receives
notice of litigation for infringenent or the like (s.
680. 211), the lessee shall notify the lessor or be barred from
any renedy over for liability established by the litigation
(c) The burden is on the |l essee to establish any
def aul t.
(4) |If a lessee is sued for breach of a warranty or
other obligation for which a | essor or a supplier is
answer abl e over, the foll owi ng apply:

(a) The lessee may give the | essor or the supplier, or
both,witten notice of the litigation. |If the notice states
that the person notified tesser—oer—the—suppter may cone in
and defend and that if the person notified tesser—oer—the
stppt—er does not do so that person he—er—she will be bound in
any action against that person himoer—he+r by the | essee by any

determ nation of fact common to the two litigations, then,

unl ess the person notified tessor—er—the—supptier after

seasonabl e recei pt of the notice does cone in and defend, that
person he—e+—she is so bound.
(b) The lessor or the supplier may demand in witing

that the | essee turn over control of the litigation including
settlenment if the claimis one for infringenent or the like
(s. 680.211) or else be barred fromany renedy over. |If the
demand states that the |lessor or the supplier agrees to bear
all expense and to satisfy any adverse judgnent, then unl ess
the | essee after seasonable recei pt of the demand does turn
over control the |l essee is so barred.
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1 (5) Fhe—previstons—of Subsections (3) and (4) apply to
2| any obligation of a lessee to hold the lIessor or the supplier
3 | harm ess against infringenent or the like (s. 680.211).

4 Section 38. Subsections (1) and (2) of section

5| 680.518, Florida Statutes, are anended to read:

6 680. 518 Cover; substitute goods.--

7 (1) After default by a |l essor under the | ease contract
8| of the type described infs. 680.508), or, if agreed, after

9 | another default by the | essor,the | essee may cover by making
10 | any purchase or |ease of or contract to purchase or |ease

11| goods in substitution for those due fromthe | essor

12 (2) Except as otherw se provided with respect to

13 | danmges liquidated in the | ease agreenent (s. 680.504) or

14 | otherwi se determ ned pursuant to by agreenent of the parties
15| (ss.s-671.102(3) and 680.503), if a |essee's cover is by

16 | | ease agreenent substantially sinmilar to the original |ease
17 | agreenent and the new | ease agreenent is nmade in good faith
18| and in a commercially reasonabl e nanner, the | essee nay

19 | recover fromthe | essor as danages:

20 (a) The present value, as of the date of the

21 | coomencenent of the termof the new | ease agreenent, of the
22 | differencebetween—thetotal rent under fer—theteasetermof
23 | the new | ease agreenent and applicable to that period of the
24 | new |l ease termwhich is conparable to the then renaining term
25| of the original | ease agreenent mnus the present val ue as of
26 | the sane date of the total rent for the then renaining | ease
27 | termof the original |ease agreenent; and-

28 (b) Any incidental or consequential damages,|ess

29 | expenses saved in consequence of the lessor's default.

30 Section 39. Subsections (1), (3), and (4) of section
31| 680.519, Florida Statutes, are anended to read:

89
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1998 CS for SB 644
308- 16

i
1641- 98

1 680. 519 Lessee's danmges for nondelivery, repudiation
2| default, or breach of warranty in regard to accepted goods. --
3 (1) Except as otherw se provided with respect to

4 | danmges liquidated in the | ease agreenent (s. 680.504) or

5] otherwi se deternined pursuant to by agreement of the parties
6| (ss.s671.102(3) and 680.503), if a |l essee elects not to

7 | cover or a |lessee elects to cover and the cover is by | ease

8 | agreenent, whether or not the | ease agreenent qualifies for

9| treatnment under s. 680.518(2), or is by purchase or otherw se,
10 | the neasure of dammges for nondelivery or repudiation by the
11| I essor or for rejection or revocation of acceptance by the

12 | | essee defautt—by—thet+essor—{s—6806-5068)is the present

13 | val ue, as of the date of the default, of the differenece

14 | between—the then market rent ninus the present value as of the
15| sane date of and the original rent, conputed for the renmining
16 | lease termof the original |ease agreenent,together wth

17 | incidental and consequential danages, |ess expenses saved in
18 | consequence of the |l essor's default.

19 (3) Except as otherwi se agreed,if the | essee has
20 | accepted goods and given notification (s. 680.516(3)), the
21 | measure of damages for nonconform ng tender or delivery or
22 | other default by a lessor is the loss resulting in the
23 | ordinary course of events fromthe | essor's default as
24 | determined in any nanner that is reasonable together with
25| incidental and consequential damamges, |ess expenses saved in
26 | consequence of the lessor's default.
27 (4) Except as otherwi se agreed,the neasure of damages
28 | for breach of warranty is the present value at the tinme and
29 | pl ace of acceptance of the difference between the val ue of the
30 | use of the goods accepted and the value if they had been as
3l | warranted for the | ease term unless special circunstances
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1| show proxi nate damages of a different anmpunt, together with
2 | incidental and consequential damages, |ess expenses saved in
3 | consequence of the lessor's default or breach of warranty.

4 Section 40. Section 680.523, Florida Statutes, is

5| anended to read:

6 680. 523 Lessor's renedies.--

7 (1) If alessee wongfully rejects or revokes

8 | acceptance of goods or fails to make a paynent when due or

9| repudiates with respect to a part or the whole, then, with
10 | respect to any goods involved, and with respect to all of the
11| goods if under an installnent |ease contract the value of the
12 | whol e | ease contract is substantially inpaired (s. 680.51),
13| the lessee is in default under the | ease contract; and the
14 | | essor may:

15 (a) Cancel the | ease contract (s. 680.505(1));

16 (b) Proceed respecting goods not identified to the
17 | | ease contract (s. 680.524);

18 (c) Wthhold delivery of the goods and take possession
19 | of goods previously delivered (s. 680.525);

20 (d) Stop delivery of the goods by any bailee (s.

21 | 680.526); o+

22 (e) Dispose of the goods and recover dammges (s

23| 680.527), or retain the goods and recover damages (s.

24 |1 680.528), or in a proper case recover rent (s. 680.529); or-—
25 (f) Exercise any other rights or pursue any other

26 | renedies provided in the | ease contract.

27 (2) |If a lessor does not fully exercise a right or

28 | obtain a remedy to which the lessor is entitled under

29 | subsection (1), the |l essor nmay recover the loss resulting in
30| the ordinary course of events fromthe | essee's default as
31| determined in any reasonabl e manner, together with incidental
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danmages, | ess expenses saved in consequence of the | essee's

default.

(3)t2)y If a lessee is otherwise in default under a the
| ease contract purstant—to—subseetion—{d—or—i+s—otherwise—+n
defaut-t—under—thetease—<contract, the | essor may exerci se any
of- the rights and pursue the renedies provided for in this

I . el e ered b ebo
| o I ; el  ded

ifn the | ease contract, which may include a right to cancel the

| ease. |In addition, unless otherwi se provided in the | ease

contract:
(a) |If the default substantially inpairs the val ue of

the | ease contract to the lessor, the | essor nmay exercise the

rights and pursue the renedi es provided in subsection (1) or

subsection (2); or

(b) If the default does not substantially inpair the

val ue of the lease contract to the |lessor, the | essor may

recover as provided in subsection (2).
Section 41. Subsection (1) of section 680.524, Florida
Statutes, is anended to read:

680.524 Lessor's right to identify goods to | ease
contract. - -
(1) After default by the | essee under the | ease

contract of the type described in s. 680.523(1) or s.
680. 523(3)(a) or, if agreed, after other default by the

| essee, the | essor Atessor—aggrieved—under—s—686-523 my.

(a) ldentify to the | ease contract conforning goods

not already identified if at the tine the | essor |earned of
the default they were in the lessor's or the supplier's
possession or control; and
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1 (b) Dispose of goods (s. 680.527(1)) that denonstrably
2 | have been intended for the particular |ease contract even

3 | though those goods are unfini shed.

4 Section 42. Subsections (2) and (3) of section

5| 680.525, Florida Statutes, are anended to read:

6 680. 525 Lessor's right to possession of goods. --

7 (2) After a The—tessor—has—on default by the | essee

8 | under the | ease contract of the type described in s.

9] 680.523(1) or s. 680.523(3)(a) or, if agreed, after other

10 | default by the | essee, the |l essor has the right to take

11 | possession of the goods. |If the | ease contract so provides,
12 | the lessor nmay require the | essee to assenbl e the goods and
13 | rake them available to the | essor at a place to be designated
14 | by the lessor which is reasonably convenient to both parties.
15| Wthout renoval, the | essor may render unusabl e any goods

16 | enpl oyed in trade or business and may di spose of goods on the
17 | | essee's prem ses (s. 680.527).

18 (3) The lessor may proceed under subsection (2)

19 | without judicial process if it that can be done w thout breach
20 | of the peace, or the |lessor may proceed by action
21 Section 43. Subsections (1) and (2) of section
22| 680.527, Florida Statutes, are anended to read:
23 680. 527 Lessor's rights to di spose of goods. --
24 (1) After a default by a | essee under the | ease
25| contract of the type described in{s. 680.523(1) or s.
26 | 680.523(3)(a))yor after the | essor refuses to deliver or takes
27 | possession of goods (s. 680.525 or s. 680.526), or, if agreed,
28 | after other default by a | essee,the | essor nay di spose of the
29 | goods concerned or the undelivered bal ance t hereof by | ease,
30| sale, or otherw se.
31
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(2) Except as otherw se provided with respect to
damages liquidated in the | ease agreenent (s. 680.504) or

ot herwi se determ ned pursuant to by agreenent of the parties
(ss.s+671.102(3) and 680.503), if the disposition is by

| ease agreenent substantially simlar to the original |ease
agreement and the new | ease agreenent is nade in good faith
and in a comercially reasonabl e manner, the | essor may
recover fromthe | essee as danages:

(a) Accrued and unpaid rent as of the date of the
commencenent of the termof the new | ease agreenent;

(b) The present value,as of the sane date, of the
commencenent of the termof the new | ease agreenent of the
ti-ference—between—the total rent for the then renmining | ease
termof the original |ease agreenent ninus the present val ue,
as of the sane dat e, and—thetotal—+rent—For—theteaseterm of
the rent under the new | ease agreenent applicable to that

period of the new | ease termwhich is conparable to the then

remai ning termof the original | ease agreenent; and

(c) Any incidental damages all owed under s. 680. 53,
| ess expenses saved in consequence of the | essee's default.
Section 44. Subsection (1) of section 680.528, Florida
Statutes, is anended to read:
680. 528 Lessor's danmges for nonacceptance or
repudi ation. - -
(1) Except as otherw se provided with respect to
damages liquidated in the | ease agreenent (s. 680.504) or
ot herwi se determ ned pursuant to by agreenent of the parties
(ss.s—671.102(3) and 580.503), if a lessor elects to retain
t he goods or a lessor elects to dispose of the goods and the
di sposition is by | ease agreenent that for any reason does not

gual i f yr—whether—or—moet—thetease—agreenrent—eguatifes for
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1| treatnent under s. 680.527(2), or is by sale or otherw se, the
2| lessor may recover fromthe | essee as danages a default of the
3| type described in s. 680.523(1) or s. 680.523(3)(a), or if

4 | agreed, for other default of fer—defautt—by the | esseefs—

5| 686523}

6 (a) Accrued and unpaid rent as of the date of default
7]if the | essee has never taken possession of the goods, or, if
8 | the | essee has taken possessi on of the goods, as of the date

9] the | essor repossesses the goods or an earlier date on which
10| the | essee nakes a tender of the goods to the | essor ebtarned
11 | possesston—of—thegoods—or—such—eartier—date—as—thetesseehas
12 | made—an—effectivetender—of—possession—of—thegoods—back—+to

13 | the—tessor.

14 (b) The present value as of the date determ ned under
15 | paragraph (a) of the difference—between—the total rent for the
16 | then remaining | ease termof the original |ease agreenent

17 | nMinus the present value as of the sane date of and the narket
18 | rent en—the—date—determned—under—paragraph—{a—and at the

19 | pl ace where the goods were |ocated on that date conputed for
20 | the sane | ease term

21 (c) Any incidental damages all owed under s. 680. 53,

22 | | ess expenses saved in consequence of the |essee's default.

23 Section 45. Subsections (1), (2), (4), and (5) of

24 | section 680.529, Florida Statutes, are anended to read:

25 680.529 Lessor's action for the rent.--

26 (1) After default by the | essee under the | ease

27 | contract of the type described in{s. 680.523(1) or s.

28 | 680.523(3)(a) or, if agreed, after other default by the

29| l esseey, if the | essor conplies with subsection (2), the

30| l essor may recover fromthe | essee as damages:

31
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(a) For goods accepted by the | essee and not
repossessed by or effeetively tendered back to the | essor and
for conform ng goods |ost or damaged after risk of |oss passes
to the | essee (s. 680.219):

1. Accrued and unpaid rent as of the date of entry of
judgnent in favor of the |essor

2. The present value as of the sane date determned
wrder—subparagraph—1-of the rent for the then renaining | ease
termof the |ease agreenent.

3. Any incidental damages all owed under s. 680. 53,
| ess expenses saved in consequence of the | essee's default.
(b) For goods identified to the | ease contract if

where the | essor has—never—det—vered—thegoods—oer—has—taken

possesston—of—themor—thetesseehas—effectively—tendered—them
back—+othetessor—+f—+hetesser is unable after reasonabl e

effort to dispose of themat a reasonable price or the
ci rcunstances reasonably indicate that such an effort will be
unavai l i ng:

1. Accrued and unpaid rent as of the date of entry of
judgnent in favor of the | essor

2. The present value as of the sane date determned
wrder—subparagraph—3-of the rent for the then renaining | ease
termof the |ease agreenent.

3. Any incidental damages all owed under s. 680. 53,
| ess expenses saved in consequence of the | essee's default.

(2) Except as provided in subsection (3), the | essor
shall hold for the lessee for the remaining |lease termof the
| ease agreenent any goods that have been identified to the
| ease contract and are in the lessor's control

(4) Paynent of the judgnent for danages obtained
pursuant to subsection (1) entitles the |lessee to the use and
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possessi on of the goods not then disposed of for the renmining
| ease termof and in accordance with the | ease agreenent,

provided that the | essee conplies with all other terns and
conditions of the | ease agreenent.
(5) After a default by the | essee under the | ease

contract of the type described in s. 680.523(1) or s.
680. 523(3)(a) or, if agreed, after other default by the |essee
fatHed—to—pay rent—then—due,—or—hasrepudiated{(s—686-462), a

| essor who is held not entitled to rent under this section

nmust nevert hel ess be awarded danages for nonacceptance under
ss. 680.527 and 680. 528.

Section 46. Section 680.532, Florida Statutes, is
amended to read:

680.532 Lessor's rights to tesser—recovery—for—toss—of
residual interest.--In addition to any other recovery
permtted by this chapter, the |essor may shatH—be—entitiedto
recover fromthe | essee an amount that will fully conpensate

the lessor for any loss of or danage to the |lessor's residua
interest in the goods caused by the default of the |essee.
Section 47. This act does not apply to any |ease

contract entered into before the effective date of this act

unl ess the parties thereto specifically agree in witing that

the | ease contract as expanded, anended, nodified, renewed, or

suppl enent ed shall be governed by applicable | aw as

suppl enented or anmended by this act. Absent such specific

agreenent, transactions validly entered into before that date

and the rights, duties, and interests flowing fromthemrenain

valid thereafter and nay be term nated, conpl eted

consummat ed, or enforced as though this act had not taken

ef fect.
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Section 48. This act shall take effect COctober 1,
1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 644

ee Substitute for Senate Bill 644 anends the
of "deposit account" contained in s. 679,105, F.S.
he definition to changes nade by the bill.
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