Florida Senate - 1998 CS for CS for SB 646

By the Cormittees on Children, Fanilies and Seniors, Crininal
Justice and Senators CGutman, Horne, Klein, Diaz-Balart and

Cowi n

300-1747-98
1 A bill to be entitled
2 An act relating to sexually violent predators;
3 requesting that the Division of Statutory
4 Revi si on redesignate ch. 916, F.S.; anending s.
5 916. 10, F.S.; providing a short title; creating
6 s. 916.30, F.S.; providing a short title;
7 creating s. 916.31, F.S.; providing legislative
8 findings and intent; creating s. 916.32, F.S.
9 defining terns; creating s. 916.33, F.S.
10 requiring notice of release fromcustody of a
11 person alleged to be a sexually viol ent
12 predator; providing for evaluation of such
13 person; creating s. 916.34, F.S.; providing for
14 petition to have such person declared a
15 sexual ly violent predator; creating s. 916. 35,
16 F.S.; providing for deternination of probable
17 cause, for hearings, and for taking such person
18 into custody; creating s. 916.36, F.S.
19 providing for trial on the issue of whether
20 such person is a sexually violent predator
21 creating s. 916.37, F.S.; providing for
22 comm tnent of a person determined to be a
23 sexual ly violent predator; creating s. 916. 38,
24 F.S.; requiring exani nations of persons
25 commtted; creating s. 916.39, F.S.; providing
26 for petitions for release; creating s. 916. 40,
27 F.S.; authorizing petition for rel ease;
28 creating s. 916.41, F.S.; providing for access
29 to certain records; creating s. 916.42, F. S
30 requiring detention and comrtnment to conform
31 to constitutional requirenments; creating s.
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916.43, F.S.; providing imunity fromcivil
liability; creating s. 916.44; providing
severability; creating s. 916.45, F.S.
providing for retrospective and prospective
application; creating s. 916.46, F.S.

providing for notice to victins; creating s.
916.47, F.S.; penalizing escape; creating s.
916.48, F.S.; authorizing subsistence fees and
costs; creating s. 916.49, F.S.; providing that
the Departnent of Health is responsible for
costs; providing that other costs for
psychol ogi cal eval uati ons, expert w tnesses,
and court-appointed counsel are paid fromstate
funds; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Division of Statutory Revision of the

Joint Legislative Managenent Committee shall change the nane

of chapter 916, Florida Statutes, from"Mentally Deficient and
Mentally 11l Defendants" to "Mentally Deficient and Mentally
Il Defendants; Civil Commitnent of Sexually Violent

Predators."

Section 2. Section 916.10, Florida Statutes, is
amended to read:

916.10 Short title.--Sections 916.10-916. 20 Fhis
chapter may be cited as the "Forensic Client Services Act."

Section 3. Section 916.30, Florida Statutes, is
created to read

916.30 Sections 916.30-916.49 may be cited as the "The
Jimy Ryce Act of 1998."
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Section 4. Section 916.31, Florida Statutes, is
created to read
916.31 Legislative findings and intent.--The

Legislature finds that a nentally abnormal and extrenely

dangerous group of sexually violent predators exists and

requires involuntary civil conmtnent for |ong-termcontrol

care, and treatnment. The Legislature further finds that the

|likelihood that sexually violent predators will engage in

repeat acts of sexual violence, if not treated for their

nmental conditions, is significant. Because the existing civil

conm tnment process under the Baker Act is inadequate to

address the special needs of sexually violent predators and

the risks that they present to society, the Legislature

determ nes that a separate involuntary civil conmtnent

process for the long-termcontrol, care, and treatnent of

sexually violent predators is necessary. The Legislature al so

determ nes that, because of the nature of the nental

condi tions fromwhich sexually violent predators suffer and

the dangers they present, it is necessary to house

involuntarily comritted sexually violent predators in an

envi ronnent separate frompersons involuntarily committed

under traditional civil conmitnent statutes.

Section 5. Section 916.32, Florida Statutes, is
created to read

916.32 Definitions.--As used in ss. 916.30-916.49, the

term

(1) "Agency with jurisdiction" neans the agency that

rel eases, upon lawful order or authority, a person serving a

sentence in the custody of the Departnent of Corrections, a

person adj udi cated delinquent and committed to the custody of

the Departnent of Juvenile Justice or a person who was
3
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involuntarily comritted to the custody of the Departnent of

Children and Family Services upon an adjudi cation of not

guilty by reason of insanity.

(2) "Convicted of a sexually violent offense" neans a

person who has been

(a) Adjudicated guilty of a sexually violent offense

after a trial, guilty plea, or plea of nolo contendere;

(b) Adjudicated not guilty by reason of insanity of a

sexual ly violent offense; or

(c) Adjudicated delinquent of a sexually violent

offense after a trial, guilty plea, or plea of nolo

cont ender e.
(3) "Departnent" neans the Departnent of Health,

(4) "Likely to engage in acts of sexual viol ence"

neans the person's propensity to comit acts of sexua

violence is of such a degree as to pose a nenace to the health

and safety of others.

(5) "Mental abnormality" means a nental condition

affecting a person's enotional or volitional capacity which

predi sposes the person to commit sexually viol ent offenses.

(6) "Person" neans an individual 18 years of age or

ol der who is a potential or actual subject of proceedings
under ss. 916.30-916. 49.
(7) "Sexually notivated" nmeans that one of the

pur poses for which the defendant conmitted the crine was for

sexual gratification.

(8) "Sexually violent offense" neans:

(a) Murder of a human bei ng while engaged i n sexua
battery in violation of s. 782.04(1)(a)?2.
(b) Kidnapping of a child under the age of 16 and, in

the course of that offense, conmitting:
4
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1. Sexual battery; or

2. Alewd, lascivious, or indecent assault or act upon

or in the presence of the child;

(c) Committing the offense of false inprisonnent upon

a child under the age of 16 and, in the course of that

of fense, comitting:

1. Sexual battery; or

2. Alewd, lascivious or indecent assault or act upon

or in the presence of the child;
(d) Sexual battery in violation of s. 794.011
(e) Lewd, lascivious, or indecent assault or act upon

or in presence of the child in violation of s. 800. 04;

(f) An attenpt, crimnal solicitation, or conspiracy,

inviolation of s. 777.04, of a sexually violent offense;

(g) Any conviction for a felony offense in effect at

any tinme before July 1, 1998, which is conparable to a

sexual ly viol ent offense under paragraphs (a)-(f) or any

federal conviction or conviction in another state for a fel ony

offense that in this state would be a sexually viol ent

of fense; or
(h) Any criminal act that, either at the tine of

sentencing for the offense or subsequently during civil

comm tment proceedi ngs under ss. 916. 30-916. 49, has been

det erm ned beyond a reasonabl e doubt to have been sexually

not i vat ed.
(9) "Sexually violent predator" neans any person who:

(a) Has been convicted of a sexually violent offense;

and
(b) Suffers froma nental abnornmality or personality

di sorder that nmkes the person likely to engage in acts of

5
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sexual violence if not confined in a secure facility for

|l ong-termcontrol, care, and treatnent.

(10) "Total confinenent" neans that the person is

currently being held in any physically secure facility being

operated or contractually operated for the Departnent of

Corrections, the Departnent of Juvenile Justice, or the

Departnent of Children and Fam |y Servi ces.
Section 6. Section 916.33, Florida Statutes, is
created to read

916.33 Notice to state attorney and nultidisciplinary

team of release of sexually violent predator; establishing

nmul tidisciplinary team - -

(1) The agency having jurisdiction over a person who

has been convicted of a sexually violent offense shall give

witten notice, to the state attorney of the circuit where

that person was | ast convicted of a sexually violent offense,

180 days or, in the case of an adjudicated comitted

deli nquent, 90 days before:

(a) The anticipated release fromtotal confinenent of

a person who has been convicted of a sexually viol ent offense,

except that in the case of persons who have been returned to

confinenent for no nore than 90 days, witten notice nust be

gi ven as soon as practicable following the person's return to

confinenent; or

(b) The anticipated hearing regardi ng possi bl e rel ease

of a person who has been found not guilty by reason of

insanity or nental incapacity of a sexually violent offense.

(2) The agency having jurisdiction shall provide the

state attorney with the follow ng i nformation

(a) The person's nane; identifying characteristics;

anticipated future residence; the type of supervision the
6
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person will receive in the community, if any; and the person's

of fense history; and

(b) Docunentation of institutional adjustnent and any

treatnent received and, in the case of an adjudi cated

delinquent comritted to the Departnent of Juvenile Justice,

copi es of the npbst recent performance plan and perfornmance

sunmary.

The provisions of this section are not jurisdictional, and

failure to conply with themin no way prevents the state

attorney from proceedi ng agai nst a person ot herw se subject to
the provisions of ss. 916. 30-916. 49.

(3) The Secretary of Health shall establish a
nmul tidisciplinary team which may include individuals from

ot her state agencies, to review avail abl e records of each

person referred to such team under subsection (1). The team

within 30 days after receiving notice, shall assess whet her

the person neets the definition of a sexually viol ent

predator. The teamshall provide the state attorney with its

witten assessment within 60 days after it has received

noti ce.

Section 7. Section 916.34, Florida Statutes, is
created to read

916.34 Petition; tinme; contents.--Wen a

nmul tidisciplinary teamdeterm nes that a person neets the

definition of a sexually violent predator as provided in s.

916. 32, the state attorney in the judicial circuit where the

person committed the sexually violent offense may file a

petition with the circuit court alleging that the person is a

sexual ly violent predator and stating facts sufficient to

support such all egati on.
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Section 8. Section 916.35, Florida Statutes, is
created to read
916.35 Determnation of probabl e cause; hearing;

eval uati on; respondent taken into custody; bail.--

(1) When the state attorney files a petition seeking

to have a person declared a sexually violent predator, the

judge shall deternine whether probable cause exists to believe

that the person nanmed in the petition is a sexually violent

predator. If the judge determnes that there is probabl e cause

to believe that the person is a sexually violent predator, the

judge shall direct that the person be taken into custody and

held in a county jail or, in the case of an adjudi cated

comm tted delinquent, the closest regional juvenile secure

detention facility to the county where the petition was fil ed.

(2) Wthin 72 hours after a person is taken into

custody pursuant to subsection (1), the person shall be

provided with notice of, and an opportunity to appear in

person at, an adversary hearing to contest the judge's

probably cause determination. At this hearing, the judge

shal | :
(a) Receive evidence and hear argunent fromthe person

and the state attorney; and

(b) Deternine whether probable cause exists to believe

that the person is a sexually violent predator

(3) At the probable cause hearing, the person has the

right to:
(a) Be represented by counsel

(b) Present evidence;

(c) Cross-exanmi ne any witnesses who testify agai nst

t he person; and

8
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(d) View and copy all petitions and reports in the

court file.
(4) |If the court again concludes that there is

probabl e cause to believe that the person is a sexually

violent predator, the court shall direct that the person be

held in a county jail or a detention facility in the county

where the petition was filed for an eval uation by a nental

heal t h pr of essi onal

(5) After a court finds probable cause to believe that

the person is a sexually violent predator, the person nust be

held in custody in a secure facility w thout opportunity for

pretrial release or release during the trial proceedings.
Section 9. Section 916.36, Florida Statutes, is
created to read

916.36 Trial; counsel and experts; indigent persons;

jury. --
(1) Wthin 60 days after the conpletion of the

probabl e cause hearing, the court shall conduct a trial to

determ ne whether the person is a sexually violent predator

(2) The trial nmay be continued upon the request of

either party and a showi ng of good cause, or by the court on

its own notion in the interests of justice, when the person

will not be substantially prejudiced.

(3) The person is entitled to the assi stance of

counsel and, if the person is indigent, the court shal

appoi nt counsel to assist the person

(4) If the person is subjected to a nental health

exam nati on under this chapter, the person also nmay retain

experts or nental health professionals to performan

exam nation. |If the person w shes to be exanined by a

prof essi onal of the person's own choice, the exaniner nust be
9
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provi ded reasonabl e access to the person, as well as to al

rel evant nedi cal and nental health records and reports. In the

case of a person who is indigent, the court, upon the person's

request, shall determ ne whether such an exam nation is

necessary. |f the court deternines that an exam nation is

necessary, the court shall appoint a nental health

prof essi onal and determ ne the reasonabl e conpensation for the

prof essi onal ' s servi ces.

(5) The person or the state attorney has the right to

demand that the trial be before a jury. A demand for a jury

trial nmust be filed, in witing, at |east 5 days before the

trial. If no demand is made, the trial shall be to the court.
Section 10. Section 916.37, Florida Statutes, is
created to read

916.37 Determination; conmitnent procedure; nistrials;

housi ng. - -
(1) The court or jury shall deternine by clear and

convi nci ng evidence whether the person is a sexually viol ent

predator. If the determination is nade by a jury, the decision

nmust be unaninous. If a majority of the jury finds that the

person is a sexually violent predator, but the decision is not

unani nous, the state attorney may refile the petition and

proceed according to the provisions of ss. 916. 30-916.49. Any

retrial nust occur within 90 days after the previous trial

unl ess the subsequent proceeding is continued in accordance

with s. 916.36(2). The deternination that a person is a

sexual |y viol ent predator may be appeal ed.

(2) If the judge, in a trial to the court, or at |east

half of the jury finds that the person is not a sexually

violent predator, the court shall direct that the person be

rel eased.
10
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(3) If the court or jury deternines that the person is

a sexually violent predator, the person shall be comritted to

the custody of the departnent for control, care, and treatnent

until such tine as it is safe for the person to be at large

and the person has been ordered rel eased pursuant to ss.
916. 30- 916. 49.
(4) Sexually violent predators comitted for control

care, and treatnment under ss. 916.30-916.49 shall be kept in a

secure facility operated by a private contractor. The

Departnent of Health shall contract with private contractors

for this purpose. Afacility operated by a private contractor

and housi ng sexually violent predators shall be operated

exclusively to control, care for, and treat sexually viol ent

predators and shall only house sexually viol ent predators.

Section 11. Section 916.38, Florida Statutes, is
created to read

916. 38 Exami nations. --

(1) A person committed under ss. 916.30-916.49 shal
have an exami nation of his or her nental condition once every

3 years or nore frequently at the court's discretion. The

person may retain or, if the person is indigent and so

requests, the court may appoint, a qualified professional to

exam ne the person. Such a professional shall have access to

all records concerning the person. The results of the

exam nation shall be provided to the court that conmmtted the

person under ss. 916.30-916.49. Upon recei pt of the report,

the court shall conduct a review of the person's status.

(2) The departnent shall provide the person with

annual witten notice of the person's right to petition the

court for release over the objection of the director of the

facility where the person is housed. The notice nust contain a
11
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wai ver of rights. The director of the facility shall forward

the notice and waiver formto the court.

(3) The court shall hold a limted hearing to

determ ne whether there is probable cause to believe that the

person's condition has so changed that it is safe for the

person to be at large and that the person will not engage in

acts of sexual violence if discharged. The person has the

right to be represented by counsel at the probabl e cause

hearing, but the person is not entitled to be present. |If the

court determines that there is probable cause to believe it is

safe to rel ease the person, the court shall set a trial before

the court on the issue.

(4) At the trial before the court, the person is

entitled to be present and is entitled to the benefit of al

constitutional protections afforded the person at the initial

trial, except for the right to a jury. The state attorney

shal|l represent the state and has the right to have the person

exam ned by professionals chosen by the state. At the hearing

the state bears the burden of proving, by clear and convincing

evi dence, that the person's nental condition renains such that

it is not safe for the person to be at large and that, if

rel eased, the person is likely to engage in acts of sexua

vi ol ence.

Section 12. Section 916.39, Florida Statutes, is
created to read

916.39 Authorized petition for rel ease; procedure. --

(1) If the Secretary of Health or the secretary's

designee at any tine deternines that the person is not |ikely

to conmit acts of sexual violence if conditionally discharged,

the secretary or the secretary's desi gnee shall authorize the

person to petition the court for release. The petition shal
12
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be served upon the court and the state attorney. The court,

upon recei pt of such a petition, shall order a trial before

the court within 30 days, unless continued for good cause.

(2) The state attorney shall represent the state, and

has the right to have the person exani ned by professionals of

the state attorney's choice. The state bears the burden of

proving, by clear and convincing evidence, that the person's

nmental condition remains such that it is not safe for the

person to be at large and that, if rel eased, the person is

likely to engage in acts of sexual viol ence.

Section 13. Section 916.40, Florida Statutes, is
created to read

916.40 Petition for release.--Sections 916.30-916. 49
do not prohibit a person fromfiling a petition for discharge

at any tine. However, if the person has previously filed such

a petition without the approval of the Secretary of Health or

the secretary's designee and the court determ ned that the

petition was without nerit, a subsequent petition shall be

deni ed unl ess the petition contains facts upon which a court

could find that the person's condition has so changed that a

pr obabl e-cause hearing i s warranted.
Section 14. Section 916.41, Florida Statutes, is
created to read

916.41 Release of records to state attorney. --

(1) In order to protect the public, rel evant

i nformati on and records that are ot herw se confidential or

privileged shall be released to the agency having jurisdiction

or to the state attorney for the purpose of neeting the notice

requi renments of ss. 916. 30-916. 49 and determ ni ng whether a

person is or continues to be a sexually viol ent predator

13
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1 (2) Psychol ogical or psychiatric reports, drug and

2 | al cohol reports, treatnent records, nedical records, or victim
3| inpact statenments that have been subnmitted to the court or

4| adnitted into evidence under ss. 916. 30-916.49 shall be part
5] of the record, but shall be sealed and may be opened only

6 | pursuant to a court order

7 Section 15. Section 916.42, Florida Statutes, is

8| created to read

9 916.42 Constitutional requirenents.--The long-term
10| control, care, and treatnment of a person commtted under ss.
11 ] 916. 30-916. 49 nust conformto constitutional requirenents.

12 Section 16. Section 916.43, Florida Statutes, is

13 | created to read:

14 916.43 Immunity fromcivil liability.--The agency with
15 ) jurisdiction and its officers and enpl oyees; the depart nent
16 | and its officers and enpl oyees; the state attorney and the

17 | state attorney's enpl oyees; and those involved in the

18 | eval uation, care, and treatnent of sexually viol ent persons
19 | conmitted under ss. 916.30-916.49, are inmmune fromany civil
20| liability for good-faith conduct under ss. 916. 30-916. 49.
21 Section 17. Section 916.44, Florida Statutes, is
22 | created to read:
23 916.44 Severability.--1f any section, subsection, or
24 | provision of ss. 916.30-916.49 is held to be unconstitutiona
25 or invalid by a court of conpetent jurisdiction, the renmaining
26 | portions of ss. 916. 30-916.49 shall be unaffected because the
27 | Legi slature declares that the provisions of ss. 916.30-916. 49
28 | are severable fromeach other
29 Section 18. Section 916.45, Florida Statutes, is
30| created to read:
31
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916.45 Applicability of act.--Sections 916. 30-916. 49
apply to all persons currently in custody who have been

convicted of a sexually violent offense, as that termis

defined in s. 916.32(8), as well as to all persons convicted

of a sexually violent offense in the future.
Section 19. Section 916.46, Florida Statutes, is
created to read

916.46 Notice to victins of rel ease of persons

commtted as sexually violent predators.--As soon as is

practicable, the departnent shall give witten notice of the

rel ease of a person conmitted as a sexually viol ent predator

to any victimof the commtted person who is alive and whose

address is known to the departnent or, if the victimis

deceased, to the victims famly, if the fanily's address is

known to the departnent. Failure to notify is not a reason for

post ponenent of release. This section does not create a cause

of action against the state or an enpl oyee of the state acting

within the scope of the enpl oyee's enploynent as a result of
the failure to notify pursuant to ss. 916. 30-916. 49.

Section 20. Section 916.47, Florida Statutes, is
created to read

916.47 Escape while in | awful custody.--A person who
is held in lawful custody pursuant to a judicial finding of

probably cause under s. 916.35 or pursuant to a conmmtnent as

a sexually violent predator under s. 916.36 and who escapes or

attenpts to escape while in such custody conmits a fel ony of

t he second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 21. Section 916.48, Florida Statutes, is
created to read

916.48 Subsi stence fees and costs of treatnent.--
15
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(1) In recognition of the fact that persons comritted

under ss. 916. 30-916.49 may have sources of incone and assets,

whi ch may include bank accounts, inheritances, real estate,

soci al security paynents, veteran's paynents, and ot her types

of financial resources, and in recognition of the fact that

the daily subsistence cost and costs of treatnent of persons
conmitted under ss. 916.30-916.49 are a burden on the
t axpayers of the state, each person so committed shall:

(a) Upon order of the court conmitting the person

di scl ose all revenue or assets to the departnent.

(b) Pay fromsuch i ncone and assets, except where such

incone is exenpt by state or federal law, all or a fair

portion of the person's daily subsistence and treatnment costs,

based upon the person's ability to pay, the liability or

potential liability of the person to the victimor the

guardi an or the estate of the victim and the needs of his or

her dependents.

(2)(a) Any person who is directed to pay all or a fair

portion of daily subsistence and treatnent costs is entitled

to reasonabl e advance notice of the assessnent and shall be

af forded an opportunity to present reasons for opposition to

t he assessnent.

(b) An order directing paynent of all or a fair

portion of a person's daily subsistence costs nmay survive

agai nst the estate of the person

Section 22. Section 916.49, Florida Statutes, is
created to read

916.49 Departnent of Health responsible for
costs.--The Departnent of Health is responsible for all costs

relating to the evaluation and treatnent of persons conmtted

to the departnent's custody as sexually viol ent predators.
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O her costs for psychol ogi cal eval uati ons, expert w tnesses,

and court-appoi nted counsel required by ss. 916. 30-916. 49

shall be paid fromstate funds appropriated by general |aw.

Section 23. This act shall take effect July 1, 1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEF SUE%T%I%TE FOR
or

- Adds definition of "total confinenent" and defines
"deparnent” as the Departnent of Health rather than the
Departnent of Children_and Fam |y Services for the
pur poses of the Jimmry Ryce Act of 1998.

- Aut hori zes sexual ly violent predators to be committed for
control, care, and treatnent in a secure faC|I|t¥
oper at ed bY a private contractor under the Departnent of
Heal th exclusively for sexually violent predators.

- Specifies that in the case of an adjudicated comritted
del i nquent, the agency havi ng {UFISdICtlon nmust give
witten notice to the state attorney 90 days before the
anticipated release fromtotal confinenment or the
antici pated hearing regardi ng possi bl e rel ease.

- Provides that the Departnent of Health is responsible for
all costs relating to the evaluation and treat ment of
persons commtted to the departnent's custody as sexually
vi ol ent predators.

- Specifies that other costs for psychol ogi cal eval uations,

expert wi tnesses, and court-apB0|nted counsel be paid
fromstate funds appropriated by general |aw.
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