Fl ori da House of Representatives - 1997 HB 845
By Representatives Mrroni and Saunders

1 Abill to be entitled

2 An act relating to tobacco products;

3 redesi gnating chapter 569, F.S., as "Tobacco

4 Product s"; anendi ng and renunbering s. 859. 06
5 F.S., to clarify language; anending s. 569.002
6 F.S.; revising definition |anguage to excl ude
7 certain classes of persons fromdefinition of
8 "under age 18"; creating s. 569.11, F.S.

9 making it unlawful for any person under age 18
10 to nmisrepresent age or mlitary service to

11 acqui re, purchase, or know ngly possess any

12 t obacco product and providing for civil

13 citation and inposition of sanctions by court;
14 providing for the disposition of fines;

15 creating s. 569.12, F.S.; providing for

16 enforcenent and | ocal tobacco product

17 enforcenent officers; providing necessary

18 information for civil citation form anending
19 ss. 569.003, 569.004, and 569.006, F.S.
20 clarifying | anguage; renunbering and anendi ng
21 s. 859.061, F.S., relating to posting of signs
22 to conformand clarify |anguage; repealing s.
23 859.058, F.S., relating to clove cigarettes;
24 anending s. 569.007, F.S.; providing an
25 addi ti onal exenption fromthe prohibition
26 agai nst sale or delivery of tobacco products,
27 t hrough vendi ng nmachi nes; anending s. 569. 008,
28 F.S.; conforming and clarifying |anguage
29 relating to responsi bl e tobacco product
30 deal ers; anmending s. 569.009, F.S.; conformng
31 and clarifying |language relating to rul emaki ng
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authority; anmending s. 322.056, F.S.; providing
for mandatory revocation or suspension of, or
delay of eligibility for, drivers' licenses for
persons under age 18 who conmit noncrim na
tobacco violations and fail to conply with
correspondi ng sanctions; creating s. 569. 010,
F.S.; providing for an annual report; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Chapter 569, Florida Statutes, entitled
"Tobacco Products Permts" is retitled "Tobacco Products."”

Section 2. Section 859.06, Florida Statutes, is
renunbered as section 569.101, Florida Statutes, and anended
to read:

569. 101 85966 Selling, delivering, bartering,
furni shing, or giving tobacco products and—eigarette—wappers
to persons under 18 years of age; criminal penalties;
def ense. - -

(1) It is unlawful to sell, deliver, barter, furnish
or give, directly or indirectly, to any person who is under 18
years of age, any etgarette—er—other tobacco product e+
cetrgarette—wrappetr. As—used—+n—this—section—the—word

(2) Any person who violates subsection (1) conmmits +s
guit+ty—oef a m sdeneanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(3) A person charged with a violation of subsection

(1) has a conplete defense if, at the tine the ergarette—or

2
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other tobacco product er—cigarette—wrapper was sold

delivered, bartered, furnished, or given:

(a) The buyer or recipient falsely evidenced that he
was 18 years of age or ol der

(b) The appearance of the buyer or recipient was such
that a prudent person would believe the buyer or recipient to
be 18 years of age or older; and

(c) Such person carefully checked a driver's |icense
or an identification card issued by this state or another
state of the United States, a passport, or a United States
arnmed services identification card presented by the buyer or
reci pient and acted in good faith and in reliance upon the
representation and appearance of the buyer or recipient in the
belief that the buyer or recipient was 18 years of age or
ol der.

Section 3. Section 569.002, Florida Statutes, is
amended to read:

569.002 Definitions.--As used in this chapter ss—
569-06062-569-069, the term

(1) "Dealer" is synonynous with the term"retai

t obacco products deal er.™

(2) "Division" neans the Division of Al coholic
Bever ages and Tobacco of the Departnment of Business and
Pr of essi onal Regul ati on.

(3) "Permt" is synonynous with the term"retai
t obacco products deal er permt."

(4) "Retail tobacco products deal er" neans the hol der
of a retail tobacco products dealer pernit.

(5) "Retail tobacco products dealer pernit" neans a
permt issued by the division pursuant to s. 569. 003.

3
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1 (6) "Tobacco products”" includes | oose tobacco |eaves,
2 | and products nade fromtobacco | eaves, which can be used for
3 | snoking, sniffing, or chew ng.

4 (7) "Any person under the age of 18" does not incl ude
5| any person under the age of 18 who:

6 (a) Has had his or her disability of nonage renoved

7 | under chapter 743;

8 (b) Isinthe nmlitary reserve or on active duty in

9| the Arned Forces of the United States;

10 (c) |Is otherw se emanci pated by a court of conpetent
11| jurisdiction and rel eased fromparental care and

12 | responsibility; or

13 (d) Is working in conjunction with a | aw enforcenent
14 | agency to test the conpliance of dealers with this chapter

15 Section 4. Section 569.11, Florida Statutes, is

16 | created to read:

17 569. 11 Possession, nisrepresenting age to purchase, or
18 | nisrepresenting mlitary service, and purchase of tobacco

19 | products by persons under 18 years of age prohibited;

20 | penalties; jurisdiction; disposition of fines.--

21 (1) It is unlawful for any person under 18 years of

22 | age to knowi ngly possess any tobacco product, except a person
23| acting in the scope of his or her lawful enploynent with an
24 | entity licensed under the provisions of chapter 210 or this
25| chapter. Any person under 18 years of age who violates the
26 | provi sions of this subsection comits a noncrininal violation
27 | as provided in s. 775.08(3), punishable by a $25 fine or

28 | community service as determ ned by the Departnent of Juvenile
29 | Justice and adninistered by the citing | aw enforcenent agency,
30| and confiscation of the tobacco product.

31
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(2) It is unlawful for any person under 18 years of

age to:
(a) Msrepresent his or her age or military service

for the purpose of inducing a dealer or an agent or enpl oyee

of the dealer to sell, give, barter, furnish, or deliver any

t obacco product; or

(b) Purchase any tobacco product froma person or a

vendi ng machi ne.

Any person under 18 years of age who violates the provisions

of this subsection commits a noncrinminal violation as provided

ins. 775.08(3), punishable by a $50 fine or conmmunity service

as deternined by the Departnent of Juvenile Justice and

admi ni stered by the citing | aw enforcenent agency, and

confiscation of the tobacco product.

(3) Any person under 18 years of age cited for

commtting a noncrimnal violation under this section nust

sign and accept a civil citation indicating a pronmise to

appear before the county court. The officer nay indicate on

the civil citation the tine and | ocation of the schedul ed

hearing and nust indicate the applicable fine.

(4) A person charged with a noncrininal violation

under this section who does not elect to appear shall pay the

applicable fine, either by mail or in person, within 30 days

after receiving the civil citation. |If the person cited pays

the fine as described in this subsection, he or she shall be

deened to have admitted to committing the violation and to

have wai ved the right to a hearing on the i ssue of whether the

noncrim nal violation was conmm tt ed.

(5) A person charged with a noncrininal violation

under this section who elects to appear before the county
5
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court shall be deened to waive the right to pay the applicable

fine as the sole penalty for the violation. The court, after

a hearing, shall make a deternmination as to whether the

noncrimnal violation was comm tt ed. If the court finds the

violation was committed, it shall inpose a fine not to exceed

t he anobunt specified in subsection (1) or subsection (2),

dependi ng upon the noncrinminal violation committed, and nmay

al so i npose one or nore of the foll owi ng sanctions:

(a) Reprinmand or counsel the person and his or her

parent or |egal guardian

(b) Require the person to attend, for a reasonable

peri od, a substance abuse program conducted by a public

aut hority.
(c) Oder the person to participate in public service

or a community work project for a specified tine not exceedi ng

10 hours. A person who participates in such public service or

community work project shall be considered an enpl oyee of the

state for the purpose of chapter 440, for the duration of such

service or work.

(d) Upon a second or subsequent offense direct the

Departnent of Hi ghway Safety and Mbtor Vehicles to w thhold

i ssuance of, or suspend or revoke, the person's driver's

license or driving privilege, as provided in s. 322.056.

(6) If a person fails to:

(a) Pay the applicable fine within 30 days after

receiving the civil citation

(b) Appear before the court at the specified tine and

pl ace to contest the civil citation; or

(c) Conply with any sanction i nposed by the court

under subsection (5), following the court's determnation that

a noncrimnal violation was comm tted
6
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2| the court nmust direct the Departnent of H ghway Safety and

3| Motor Vehicles to withhold i ssuance of, or suspend or revoke,
4| the person's driver's license or driving privilege, for a

5] period of 30 days for a first violation of this subsection and
6]in addition to any other period of revocation as provided in
7]s. 322.056 for subsequent violations.

8 (7) Al civil penalties received by a county court

9| pursuant to this section shall be distributed and paid nonthly
10 | as foll ows:

11 (a) Twenty percent shall be paid to the clerk of the
12 | county court to cover administrative costs.

13 (b) Eighty percent shall be deposited in the Grants

14 | and Donations Trust Fund of the Agency for Health Care

15 | Adni ni strati on.

16 Section 5. Section 569.12, Florida Statutes, is

17 | created to read:

18 569. 12 Jurisdiction; tobacco product enforcenent

19 | officers or agents; enforcenent.--
20 (1) In addition to any | aw enforcenent officer
21 | certified under s. 943.10(1), (6), or (8), the Division of
22 | Al coholic Beverages and Tobacco of the Departnent of Business
23 | and Professional Regulation, through its agents and
24 | i nspectors, shall enforce the provisions of this chapter
25 (2)(a) A county or nunicipality nay designate certain
26 | of its enployees or agents as tobacco product enforcenent
27 | officers. The training and qualifications of the enpl oyees or
28 | agents for such designation shall be determined by the county
29 | or the nmunicipality. Nothing in this section shall be
30| construed to pernit the carrying of firearnms or other weapons
31| by a tobacco product enforcenent agent, nor does designation

.
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1| as a tobacco product enforcenent officer provide the enpl oyee
2| or agent with the power of arrest or subject the enpl oyee or
3| agent to the provisions of ss. 943.085-943.255. Nothing in

4] this section anends, alters, or contravenes the provisions of
5] any state-administered retirenent system or any

6 | state-supported retirenent system established by general |aw
7 (b) A tobacco product enforcenent officer is

8 | authorized to issue a citation to a person under the age of 18
9 | when, based upon personal investigation, the officer has

10 | reasonabl e cause to believe that the person has conmitted a
11| civil infraction in violation of s. 569.11

12 (c) Acitation issued by a tobacco product enforcenent
13| officer shall be in a formprescribed by the county or

14 | nunicipality and shall contain:

15 1. The date and tine of issuance

16 2. The nane and address of the person to whomthe

17 | citation is issued.

18 3. The date and tine the civil infraction was

19 | committ ed.

20 4. The facts constituting reasonabl e cause.

21 5. The nunber of the Florida Statute viol ated.

22 6. The nane of the tobacco product enforcenent

23| officer.

24 7. The procedure for the person to followin order to
25| pay the civil penalty or to contest the citation

26 Section 6. Paragraph (c) of subsection (1) of section
27 | 569.003, Florida Statutes, is anended to read:

28 569. 003 Retail tobacco products dealer pernits;

29 | application; qualifications; fees; renewal; duplicates.--

30 (1)

31
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(c) Pernits shall be issued annual | y;—begranring
Jandary—15—1993, upon paynent of the annual permt fee

prescribed by the division. The division shall fix the fee in
an anount sufficient to neet the costs incurred by it in
carrying out its pernitting, enforcenent, and admi nistrative
responsibilities under this chapter ss—569-062-569-0609, but
the fee may not exceed $50. The proceeds of the fee shall be

deposited into the Al coholic Beverage and Tobacco Trust Fund.

Section 7. Section 569.004, Florida Statutes, is
amended to read:

569. 004 Consent to inspection and search without
warrant.--An applicant for a permt, by accepting the pernit
when i ssued, agrees that the place or prem ses covered by the
permt is subject to inspection and search without a search
warrant by the division or its authorized assistants, and by
sheriffs, deputy sheriffs, or police officers, to determne
conpliance with this chapter ss—569-0062-569009—-ant——ss—
85906—ant—859-06%.

Section 8. Section 569.006, Florida Statutes, is
amended to read:

569. 006 Retail tobacco products deal ers;
adm ni strative penalties.--The division may suspend or revoke
the pernit of the deal er upon sufficient cause appearing of
the violation of any of the provisions of this chapter s—
569-003,——s—569-005—-5—569-00%4—Ss—859-06,—0r—5—859-06%, by
a dealer or by a dealer's agent or enployee. The division my

al so assess and accept adnministrative fines of up to $1, 000

agai nst a dealer for each violation. The division shal

deposit all fines collected into the General Revenue Fund as

collected. An order inposing an adm nistrative fine becones

effective 15 days after the date of the order. The division
9
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1| may suspend the inposition of a penalty against a deal er

2 | conditioned upon the dealer's conpliance with terns the

3| division considers appropriate.

4 Section 9. Section 859.061, Florida Statutes, is

5| renunbered as section 569.14, Florida Statutes, and anended to
6 | read:

7 569. 14 85966+ Posting of a sign stating that the sale
8 | of etrgarettes—and—other tobacco products to persons under 18

9| years of age is unlawful; enforcenent; penalty.--

10 (1) Any deal er retaiter—or—owner—of—a—bustness t hat

11 | sel |l s etrgarettes—or—other tobacco products shall post a clear
12 | and conspicuous sign in each place of business where such

13 | ergarettes—oer—other—tobaceo products are sold which states the
14 | fol | ow ng:

15

16 THE SALE OF €HGARETTES-AND-OFHER TOBACCO

17 PRODUCTS TO PERSONS UNDER THE AGE OF 18 IS

18 AGAI NST FLORI DA LAW ( SECTI ON 569. 101 85966,

19 FLORI DA STATUTES). PROOF OF ACE | S REQUI RED
20 FOR PURCHASE.
21
22 (2) The division ef—ArcoholcBeverages—and—Tobacco—of
23 | the—Pbepartrent—of-—Business—and—Professional—Regulatioen shal
24 | make avail able to deal ers retaiters of ergarettes—er—other
25 | tobacco products signs that neet the requirenents of
26 | subsection (1).
27 (3) The division ef—ArcohotcBeverages—and—Tobacco—of
28 | the—Pbepartrent—of-—Business—and—Professiona—Regulation,
29 | through its agents and i nspectors, shall enforce this section
30 (4) Any person who fails to conply with subsection (1)
31| shall be subject to adnministrative penalties as provided in s.
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569. 006 iIs—gurtty—of—am-sdereanor—of—the—secontd—degree-
pti-shable—as—providetd—+n—s—775-082—or—s—775-083.

Section 10. Section 859.058, Florida Statutes, is
her eby repeal ed.

Section 11. Subsection (1) of section 569.007, Florida
Statutes, is anended to read:

569. 007 Sale or delivery of tobacco products;
restrictions.--

(1) The sale or delivery of tobacco products through a
vendi ng machine is prohibited in order to prevent persons
under 18 years of age from purchasing or receiving tobacco
products through the use of such machines unless the nachine:

(a) Is located within the unobstructed line of sight
of a dealer or a dealer's agent or enployee who is responsible
for preventing persons under 18 years of age from purchasing
t obacco products through that machine; or-

(b) Is equipped with a | ock-out device which is under

the control of a person of |egal age who directly regul ates

the sale of itens through the nachi ne by checking users of the

vendi ng machi ne for proof of |egal age to purchase products,

and if the person is of |legal age, triggering the |ock-out

device to allow the dispensing of one tobacco product. The

| ock-out device nmust include, a nechanismto prevent the

machine fromfunctioning if the power source for the | ock-out

device fails or if the | ock-out device is disabled, and a

nechanismto ensure that only one tobacco product is dispensed

at a tine.
(c) The provisions of this subsection shall not apply

to an establishnent that prohibits, pursuant to | aw, persons

under 18 years of age on the |licensed prenises.

11
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Section 12. Section 569.008, Florida Statutes, is
amended to read:

569. 008 Responsible retail tobacco products dealers;
qgqualifications; nitigation of disciplinary penalties.--

(1) The Legislature intends to prevent the sal e of
t obacco products to underage persons under 18 years of age and

to encourage retail tobacco products dealers to conply with
responsi bl e practices in accordance with this section.

(2) To qualify as a responsible retail tobacco
products deal er, the deal er nust establish and i npl enent
procedures designed to ensure that the deal er's enpl oyees
conply with the provisions of this chapter ss—569-062-569-06069
ant—s—-859-06. The deal er nust provide a training programfor
the deal er's enpl oyees whi ch addresses the use and sal e of

t obacco products and which includes at |east the follow ng
t opi cs:

(a) Laws covering the sale of tobacco products.

(b) Methods of recognizing and handling underage
custoners under 18 years of age.

(c) Procedures for proper exam nation of
identification cards in order to verify that custoners are not

under 18 years of age underage.

(d) The use of the age audit identification function

on el ectroni c point-of-sale equi pnent, where avail abl e.

(3) In deternmining penalties under s. 569. 006 s+
569605, the division may nitigate penalties inposed against a
deal er because of an enployee's illegal sale of a tobacco
product to a person under 18 years of age if the foll owi ng
conditions are met:

(a) The dealer is qualified as a responsi bl e deal er
under this section

12
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(b) The deal er provided the training programrequired
under subsection (2) to that enployee before the illegal sale
occurred.

(c) The deal er had no know edge of that enpl oyee's
violation at the tine of the violation and did not direct,
approve, or participate in the violation

(d) If the sale was nmade through a vendi ng nmachi ne,

t he machi ne was equi pped with an operational | ock-out device.

(4) The division shall devel op and nake avail able a
nodel tobacco products training program designed to ensure
adherence to this act by dealers and their enployees which, if
followed, will qualify dealers as responsi bl e deal ers.

Section 13. Section 569.009, Florida Statutes, is
amended to read:

569. 009 Rul emaki ng authority.--The division shal
adopt any rules necessary to adm nister and enforce the
provi sions of this chapter ss—569-002-569-069.

Section 14. Section 322.056, Florida Statutes, is
amended to read:

322.056 Mandatory revocation or suspension of, or
delay of eligibility for, driver's license for persons under
age 18 found guilty of certain al cohol, er drug, or tobacco

of fenses. - -

(1) Notwithstanding the provisions of s. 322.055, if a
person under 18 years of age is found guilty of or delinquent
for a violation of s. 562.11(2), s. 562.111, or chapter 893,
and:

(a) The person is eligible by reason of age for a
driver's license or driving privilege, the court shall direct
the departnent to revoke or to withhold issuance of his or her
driver's license or driving privilege for a period of:

13
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1. Not less than 6 nonths and not nore than 1 year for
the first violation.

2. Two years, for a subsequent violation

(b) The person's driver's license or driving privilege
i s under suspension or revocation for any reason, the court
shal|l direct the departnent to extend the period of suspension
or revocation by an additional period of:

1. Not less than 6 nonths and not nore than 1 year for
the first violation.

2. Two years, for a subsequent violation

(c) The person is ineligible by reason of age for a
driver's license or driving privilege, the court shall direct
the departnment to withhold i ssuance of his or her driver's
license or driving privilege for a period of:

1. Not less than 6 nonths and not nore than 1 year
after the date on which he woul d ot herw se have becone
eligible, for the first violation.

2. Two years after the date on which he would
ot herwi se have becone eligible, for a subsequent violation

(2) |If a person under 18 years of age is found by the

court to have conmmtted a noncrimnal violation under s.

569. 11 and that person has failed to conply with the

procedures established in that section, by either failing to

pay the applicable fine on tine, failure to appear in court at

the specified tine or failure to conply with court ordered

sancti ons, and:

(a) The person is eligible by reason of age for a

driver's license or driving privilege, the court shall direct

the departnment to revoke or to withhold i ssuance of his or her

driver's license or driving privilege as foll ows:

1. For the second violation, for a 1-nonth period.
14
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2. For the third violation, for a 3-nonth peri od.

3. For the fourth or subsequent violation, for a

6- nont h peri od.

(b) The person's driver's license or driving privilege

i s under suspension or revocation for any reason, the court

shall direct the departnent to extend the period of suspension

or revocation by an additional period as follows:

1. For the second violation, for a 1-nonth period.

2. For the third violation, for a 3-nonth peri od.

3. For the fourth or subsequent violation, for a

6- nont h peri od.

(c) The person is ineligible by reason of age for a

driver's license or driving privilege, the court shall direct

the departnent to withhold i ssuance of his or her driver's

license or driving privilege as foll ows:

For the second violation, for a 1-nonth period.

For the third violation, for a 3-nonth period.

For the fourth or subsequent violation, for a

6- nont h peri od.
(3)t2) A penalty inposed under this section stbseetion

tHrshall be in addition to any other penalty inposed by |aw.

Section 15. Section 569.010, Florida Statutes, is
created to read
569. 010 Annual report.--The division shall report

annually with witten findings to the Legislature and Governor

by Decenber 31, starting with the year 1997, on the progress

of inplenenting the licensing provisions of this chapter

This nmust include, but is not limted to:

(1) The nunber and results of sting operations.

(2) The nunber of violations for failure of a retailer

to hold a valid |license

15
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(3) The nunber of violations for selling tobacco

products to persons under age 18, and the results of

adm ni strative hearings on the above and rel ated i ssues.

Section 16. This act shall take effect on October 1,
1997.

Rk S R R Rk kO R Rk S bk I R R R S

HOUSE SUMVARY

Prohi bits the purchase or possession of tobacco products
by persons under 18 years of age. See bill for details.
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