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By Representative Sublette

1 Abill to be entitled

2 An act relating to liens; anending s. 255. 05,

3 F.S.; including unpaid finance charges due

4 under a clainmant's contract anong charges which
5 may be assessed agai nst certain contractors

6 bonds; revising | anguage with respect to the

7 timefrane for notice of intent to |l ook to such

8 a bond for recovery; providing for the tine

9 period for notice of nonpaynent; anending s.

10 713.06, F.S.; providing for service of notice

11 of comrencenent rather than mailing with

12 respect to liens of persons not in privity;

13 anending s. 713.132, F.S.; providing that an

14 owner may not record a notice of termnation

15 except after conpletion of construction

16 anending s. 713.135, F.S.; providing that

17 certain applicants for a building pernt nust

18 file certain information with respect to the

19 notice of conmencenent; providing an effective
20 dat e.

21

22| Be It Enacted by the Legislature of the State of Florida:
23

24 Section 1. Paragraph (a) of subsection (1) and
25 | subsection (2) of section 255.05, Florida Statutes, are
26 | anended to read:

27 255.05 Bond of contractor constructing public
28 | buildings; form action by material nen. --

29 (1)(a) Any person entering into a formal contract with
30| the state or any county, city, or political subdivision
31| thereof, or other public authority, for the construction of a
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public building, for the prosecution and conpletion of a
public work, or for repairs upon a public building or public
work shall be required, before comrencing the work, to
execute, deliver to the public owner, and record in the public
records of the county where the inprovenent is |located, a
payrment and performance bond with a surety insurer authorized
to do business in this state as surety. The bond nust state

t he nane and princi pal business address of both the principa
and the surety and nust contain a description of the project
sufficient to identify it. Such bond shall be conditioned that
the contractor performthe contract in the tine and manner
prescribed in the contract and pronptly nmake paynents to al
persons defined in s. 713.01 whose clains derive directly or
indirectly fromthe prosecution of the work provided for in
the contract. Any clainmant may apply to the governnent al
entity having charge of the work for copies of the contract
and bond and shall thereupon be furnished with a certified
copy of the contract and bond. The claimant shall have a right
of action against the contractor and surety for the anount due
hi m or her, including unpaid finance charges due under the

claimant's contract. Such action shall not involve the public

authority in any expense. Wen such work is done for the
state and the contract is for $100,000 or |less, no paynent and
perfornmance bond shall be required. At the discretion of the
of ficial or board awardi ng such contract when such work is
done for any county, city, political subdivision, or public
authority, any person entering into such a contract which is
for $200, 000 or | ess may be exenpted from executing the
payrment and perfornmance bond. When such work is done for the
state, the director of the Departnent of Managenent Services
may del egate to state agencies the authority to exenpt any
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1| person entering into such a contract anobunting to nore than

2| $100, 000 but less than $200,000 from executing the paynent and
3 | performance bond. In the event such exenption is granted, the
4| officer or officials shall not be personally liable to persons
5| suffering | oss because of granting such exenption. The

6 | Departnent of Managenent Services shall nmaintain information
7 | on the nunber of requests by state agencies for del egation of
8 | authority to waive the bond requirenments by agency and project
9 | nunber and whet her any request for del egati on was deni ed and
10| the justification for the denial

11 (2) A claimnt, except a |laborer, who is not in

12 | privity with the contractor shall, before commenci ng or not

13 | later than 45 days after conmenci hg wthin—45—days—after

14 | begiantng to furnish | abor, materials, or supplies for the

15 | prosecution of the work, furnish the contractor with a notice
16 | that he or she intends to look to the bond for protection. A
17 | clainmant who is not in privity with the contractor and who has
18 | not received paynent for his or her labor, materials, or

19 | suppl i es shal | —within—90—days—after—performance—of—thet+abor
20 : I " ey ol . ’

21 et I . ithi I : I

22 | o I I I . I hetobs

23 | avaitablefor—usedeliver to the contractor and to the surety
24 | witten notice of the performance of the I|abor or delivery of
25| the materials or supplies and of the nonpaynent. The notice
26 | of nonpayment nay be served at any tine during the progress of
27 | the work or thereafter but not later than 90 days after the
28 | final furnishing of the | abor, services, or materials by the
29 | claimant or, with respect to rental equi pnent, not later than
30| 90 days after the date that the rental equi pmrent was | ast on
31| the job site available for use.No action for the | abor
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1| materials, or supplies may be instituted against the

2| contractor or the surety unless both notices have been given.
3| No action shall be instituted against the contractor or the

4 | surety on the paynent bond or the paynent provisions of a

5| conbi ned paynment and performance bond after 1 year fromthe

6 | performance of the | abor or conpletion of delivery of the

7| materials or supplies. A claimant may not wai ve in advance

8| his or her right to bring an action under the bond against the
9| surety. In any action brought to enforce a claimagainst a

10 | paynent bond under this section, the prevailing party is

11| entitled to recover a reasonable fee for the services of his
12 | or her attorney for trial and appeal or for arbitration, in an
13 | amount to be determ ned by the court, which fee nust be taxed
14| as part of the prevailing party's costs, as allowed in

15| equi tabl e actions.

16 Section 2. Paragraphs (b) and (d) of subsection (2) of
17 | section 713.06, Florida Statutes, 1996 Suppl enent, are anended
18 | to read:

19 713.06 Liens of persons not in privity; proper
20 | paynents. - -
21 (2)
22 (b) If the owner, in his notice of commencenent, has
23 | designated a person in addition to hinself to receive a copy
24 | of such lienor's notice, as provided in s. 713.13(1)(b), the
25| lienor shall serve mait a copy of his notice on te the person
26 | so designated. The failure by the lienor to serve #ait such
27 | copy, however, does not invalidate an otherwise valid lien
28 (d) A notice to an owner served on a |lender nust be in
29 | witing, nmust be served in accordance with s. 713.18, and
30 | shall be addressed and—detvered—to—thetender—by—ecertified
31 | mat—return—+ecerpt—reqguestedto the persons designated, if
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1| any, and to the place and address designated in the notice of

2 | comencenent. Any | ender who, after receiving a notice

3 | provided under this subsection, pays a contractor on behal f of

4| the owner for an inprovenent shall nake proper paynents as

5] provided in paragraph (3)(c) as to each such notice received

6| by the I ender. The failure of a lender to conply with this

7 | paragraph renders the lender liable to the owner for al

8 | damages sustained by the owner as a result of that failure.

9 | This paragraph does not give any person other than an owner a
10| claimor right of action against a | ender for the failure of
11| the lender to conply with this paragraph. Further, this
12 | paragraph does not prohibit a | ender from disbursing
13 | construction funds at any tine directly to the owner, in which
14 | event the | ender has no obligation to nake proper paynents
15 | under this paragraph
16 Section 3. Subsection (3) of section 713.132, Florida
17 | Statutes, is anended to read:

18 713.132 Notice of ternination.--

19 (3) An owner may not record a notice of termination
20 | except after conpletion of constructi on—er—after—construction
21 | eeases—before—comptetion—and—aH—tienors—havebeen—padin

22 | HuH—or—proratatn—accordance—wth—s—713-06(4)y. |f an owner
23| or a contractor, by fraud or collusion, know ngly nmakes any
24 | fraudul ent statement or affidavit in a notice of termnation
25| or any acconpanying affidavit, the owner and the contractor

26 | or either of them as the case may be, is liable to any lienor
27 | who suffers danages as a result of the filing of the

28 | fraudul ent notice of term nation; and any such |ienor has a
29 | right of action for damages occasi oned t hereby.

30

31
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Section 4. Paragraph (d) of subsection (1) of section
713. 135, Florida Statutes, 1996 Suppl enent, is anmended to
read:

713.135 Notice of commencenent and applicability of
lien.--

(1) \When any person applies for a building permt, the
authority issuing such permt shall:

(d) Furnish to the applicant two or nore copies of a
formof notice of commencenent conforming with s. 713.13.
Each Fhe applicant who has a direct contract with the owner in

an anmount greater than $2,500 shall file with the issuing

authority prior to the first inspection either a certified
copy of the recorded notice of commencenent or a notarized
statenent that the notice of commencenent has been filed for
recording, along with a copy thereof. In the absence of the
filing of a certified copy of the recorded notice of
commencenent, the issuing authority shall not performor
approve subsequent inspections until the applicant files by
mai |, facsinmle, hand delivery, or any other neans such
certified copy with the issuing authority. Nothing herein
shall be interpreted as requiring or encouraging the recording
of a notice of comencenent prior to the issuance of a
buil ding pernmit.

Section 5. This act shall take effect October 1, 1997.
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2 HOUSE SUMVARY
3
Provides, with respect to the bond of a contractor
4 constructing public bujldings, that the clai mant agai nst
the contractor may include tnpaid finance charges due
5 under the claimant's contract in a clai magainSt the
contractor. Revises |anguage with respect o the tine
6 eriod to notify the contractor that a person intends to
. ook to the bond for protection.
8 ReV|ses Ianguage with respect to liens to:
. Provide for service, rather than nmailing, of
9 certaln copi es of the notice of commencenent.
2. Provide for service of the notice to owner,
10 3. _Provide that an owner may not record a notice of
11 term nation except after conpletion of construction.
12 See bill for details.
13
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