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Fl orida Senate - 1998 SB 92
By Senator G ant

13-58-98
A bill to be entitled

An act relating to em nent donmain; anending s.
73.0511, F.S.; providing for a witten offer of
settlenment as part of the prelitigation notice;
anending s. 73.071, F.S.; providing that the
jury nmust determine full conpensation in
em nent dommin actions; providing for
consi derati on of business damages; providing
for the determ nation of conpensation in
i nverse condemati on proceedi ngs; providing for
consideration of mtigation by a property
owner; providing for construction of the term
"property"; creating s. 74.0205, F.S.
providing for presuit negotiations; creating s.
74.042, F.S.; providing for nmandatory
nonbi ndi ng nedi ation prior to the order of
t aki ng hearing; anending s. 337.271, F.S.
providing for the sinplification of the
acqui sition negotiation process; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 73.0511, Florida Statutes, is
amended to read:

73.0511 Prelitigation notice.--At | east 60 days before
Proer—to instituting litigation, the condemming authority

shall make a witten offer of settlenent to each defendant for

payrment of full conpensation under s. 73.071. The offer nust

nane the defendant to whomit is nade, briefly sumarize any

rel evant conditions, identify all interested parties who m ght
1
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have an apportionable interest in the conpensation, and state

that the offer is considered to have been rejected unl ess

accepted in witing within 30 days after receipt. At the tine

the offer is nade, the condeming authority shall identify and

nake avail able to each defendant the appraisal infornmation and

construction plans, if any, upon which the offer is based. The

condeming authority shall also notify each defendant thefee

owners of all statutory rights under s. 73.091

Section 2. Section 73.071, Florida Statutes, is
amended to read:

73.071 Jury trial; full conmpensation; severance
danmages; busi ness danmges. - -

(1) When the action is at issue, and only upon notice
and hearing to set the cause for trial, the court shal
i mpanel a jury of 12 persons as—soef—as—practicat—constdering
I o - ey ottt .

e F I Lol of . I .
ever—other—eivitl—aetioens—and subnit the issue of ful

conpensation to themfor determ nation, which issue shall be
tried in the sane manner as other issues of fact are tried in
the circuit courts. The court shall give priority to the trial

of em nent dommi n cases over other civil actions.

(2) The anount of such full conpensation shall be
determ ned as of the date of trial, or the date upon which
title passes, whichever shall occur first. The jury shal

determi ne full conpensation based upon a claimof inverse

condemation as of the date of appropriation
(3) The jury shall determ ne setety the amount of full
conpensation to be paid, which conpensation shall include:
(a) The value of the property sought—to—be
appropriated by direct or inverse condemation
2
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(b) \Where less than the entire property i s sought—to
be appropriated, any danages to renmi ning property the

rerainder caused by that appropriati on the—taking, including,
any damage resulting fromthe project that necessitated or
caused that the property be appropri at ed; when—the—action—+s

(c) Any damage to an established business of 3 years

standi ng, operated at the |l ocation fromwhich property has

been appropriated by a governnental entity through direct or

i nverse condemation, including any damage resulting fromthe

project that necessitated or caused that the property be

appropriated. Such damages shall include, but are not linited

to, those suffered by agricultural operations, as defined in

s. 570.02(1), as a result of the appropriation of agricultura

property. Evidence of a claimant's ability to nitigate

busi ness danmage onsite or by relocating to another conparable

| ocation in the sane narket trade area nmay be consi dered. Any

i ncreased costs of operation and reasonabl e expenses of

mtigation resulting fromthe onsite nitigation plan or from

the relocation of the business to another conparable |ocation

in the sanme narket trade area, together with noving costs and
3
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downtinme | osses, nust be included when determ ni ng busi ness

danmages payable to the claimant; and

(d) ey Where the appropriation is of property upon
whi ch a nobile hone, other than a travel trailer as defined in
s. 320.01, is |ocated, whether or not the owner of the nobile
hone is an owner or |essee of the property involved, and the

ef fect of the appropriati on taking—oef—theproeperty—involved

requires the relocation of such nobile hone, the reasonable

renoval or relocation expenses incurred by such nobile hone
owner, not to exceed the replacenent val ue of such nobile
honme. The conpensation paid to a nobile hone owner under this
par agraph shall preclude an award to a nobile hone park owner
for such expenses of renoval or relocation. Any nobile hone
owner claimng the right to such renoval or relocation
expenses shall set forth in his or her witten defenses the
nature and extent of such expenses. This paragraph shall not
apply to any governnental authority exercising its power of
em nent dommi n when reasonabl e renoval or rel ocation expenses
nmust be paid to nobile hone owners under other provisions of

| aw or agency rule applicable to such exercise of power.

For the purpose of deterni ning conpensati on under paragraphs

(a), (b), and (c), the term"property" is to be broadly

construed and includes, but is not limted to, |and,

i nprovenents, farmoperations, and rights of access, air,

light, and view

(4) Vhenthe—aectionis by theDbepartrent—of

Fevee;—or—water—eontrol—facitHtyright—of—way-The

enhancenent, if any, in value of the renaining adjoining
4
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1| property of the defendant property owner by reason of the

2 | proj ect eenstruetion—or—inprovenrent—made—or contenpl ated or

3| constructed by the petitioner shall be offset against the

4 | danmge, if any, resulting to such renmi ni ng adjoi ning property
5| of the defendant property owner by reason of the project

6 | contenpl ated or construct ed eenstruction—or—ihproverent.

7 | However, such enhancenent in the value shall not be offset

8 | agai nst the value of the property appropriated, and if such

9 | enhancenent in val ue shall exceed the danage, if any, to the
10 | renmi ni ng adj oi ning property, there shall be no recovery over
11 | agai nst such property owner for such excess.

12 (5) Any increase or decrease in the value of any

13 | property to be acquired which occurs after the scope of the
14 | project for which the property is being acquired is known in
15| the narket, and which is solely a result of the know edge of
16 | the project location, shall not be considered in arriving at
17 | the val ue of the property acquired. For the purpose of this
18 | section, the scope of the project for which the property is
19 | being acquired shall be presuned to be known in the nmarket on
20| or after the condemmor executes a resolution which depicts the
21| |l ocation of the project.

22 (6) The jury shall view the subject property upon

23 | demand by any party or by order of the court.

24 (7) If the jury cannot agree on a verdict the court
25| shall discharge them inpanel a new jury, and proceed with the
26 | trial

27 Section 3. Section 74.0205, Florida Statutes, is

28 | created to read:

29 74. 0205 Presuit negotiations.--The condemni ng

30| authority shall negotiate in good faith with the owner of a
31| parcel to be acquired and shall attenpt to arrive at an
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agr eed- upon amount of conpensation to be paid for the parcel

If a settlenent is reached before litigation, the condemi ng

authority shall pronptly pay a reasonabl e appraisal fee,

reasonabl e accountant's fee, reasonable attorney's fee, and

ot her reasonable costs. The property owner nay file a

conplaint in the circuit court in the county in which the

property is |located to recover reasonabl e costs.
Section 4. Section 74.042, Florida Statutes, is
created to read

74. 042 Mandatory nedi ation.--Upon notion of any party,

the court shall order that the case be submitted to nonbi nding

nedi ati on under s. 44.102 prior to conducting the order of

taki ng hearing under s. 74.051.
Section 5. Section 337.271, Florida Statutes, is
anended to read:

337.271 Negotiations for acquisitions.--

(1) The departnent shall negotiate in good faith with
the owner of a parcel to be acquired and shall attenpt to
arrive at an agreed anount of conpensation to be paid for the
parcel and at the inception of the negotiations shall provide

the owner with the right-of-way nmaps and notify the owner of
statutory rights under s. 73.091 and s. 73.092.
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(2) (1) Evidence of negotiations, or evidence of any

witten or oral statenents used in nediation, conducted by the
parties pursuant to this section is not adnissible in any
subsequent proceedi ng.

Section 6. This act shall take effect July 1, 1998.
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SENATE SUMVARY

In em nent dommi n_proceedi ngs provides for: a sinplified
acqui sition negotiation process; nandatorY nedi ati on
prior to hearing on the order of taking; the jury to
award full conpénsation both for direct and inverse
condemmat i on apPropr!atlpns of proPerty; and
consideration of mtigation, and of the expenses_of
mtigation, by a business owner. Decreases from5 years
to 3 years the length of tinme a business nust have” been
establi shed before™busi ness danages are consi dered. ]
Directs that the term"property"” be broadly construed in
det er m ni ng conpensati on
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