Florida Senate - 1998 CS for CS for CS for SB 92

By the Comm ttees on Transportation; Governnental Reform and
versight; Judiciary; and Senators Gant, Casas, Bronson and

Kirkpatrick

306-2203-98
1 A bill to be entitled
2 An act relating to public works; anending s.
3 73.0511, F.S.; providing for dispute resol ution
4 before the initiation of an emnmi nent domain
5 proceedi ng; providing for prelitigation notice
6 by the condemming authority to fee owners and
7 busi ness owners; providing requirenents with
8 respect to witten offers; providing for
9 requests for business infornmation; providing
10 for exchange of appraisals and ot her docunents;
11 providing for letters of initial concern
12 providing for conferences between the parti es;
13 providing for disclosure of business records;
14 providing for offers of business damages and
15 counteroffers; providing for negotiations,
16 nedi ati on, and settlenent; requiring the use of
17 certified mail for delivery of certain
18 docunents; providing for notice in certain
19 i nverse condemmati on proceedi ngs; all ow ng
20 nodi fication of certain provisions by nmutua
21 agreenent; anmending s. 73.071, F.S.; revising
22 provisions with respect to conpensation that
23 may be awarded by deternmination of a jury;
24 revi sing circunstances under which conpensation
25 may be paid for damage to a business; all ow ng
26 evi dence of ability to nmitigate damages;
27 anending s. 73.092, F.S.; revising attorney's
28 fees; anending s. 337.25, F.S., relating to the
29 acqui sition, |lease, and disposal of real and
30 personal property; conform ng cross-references
31 to changes nade by the act; providing a

1
CODING:Words st+ieken are deletions; words underlined are additions.




gégr ga Senate - 1998 CS for CS for CS for SB 92

i
2203-98

1 statenent of inportant state interest;

2 repealing s. 337.27(2), s. 348.0008(2), s.

3 348.759(2), s. 348.957(2), s. 337.271, F.S.

4 relating to the power of certain condeming

5 authorities to acquire whol e parcels of

6 property; requiring that the Departnent of

7 Transportation report to the Governor and the
8 Legi sl ature on the cost and effectiveness of

9 certain provisions of the act; creating a

10 wor king group to study the feasibility of

11 establ i shing certain business assistance

12 prograns; providing for nenbership of the

13 wor king group; requiring a report to the

14 CGovernor and the Legisl ature; anmending ss.

15 215. 20, 215.22, F.S.; exenpting certain

16 proceeds of the county fuel tax and the Loca
17 Option Fuel Tax Trust Fund fromthe service

18 charge paid into the General Revenue Fund;

19 providing a schedule for inplenmenting the
20 exenption; anmending s. 253.82, F.S.; providing
21 for all transportation easenents acquired under
22 the Murphy Act to be conveyed to the Departnent
23 of Transportation or the governnental entity
24 currently having title to the adjacent roadway;
25 requiring the establishnent of a procedure for
26 revi ew of deeds containing transportation
27 reservations acquired under the Mirphy Act;
28 setting requirements for the review process;
29 providing for conpensation of certain property
30 owners when the reservation denies current
31 econom ¢ use of the property; providing for
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nedi ation or arbitration; anending ss. 712. 04,
712.05, F.S.; providing for the rel ease of
certain easenents held by governnental
entities; providing for preservation of certain
road easement reservations pursuant to a road
proj ect scheduled to begin within a specified
period; anmending s. 479.15, F.S.; providing for
rel ocation of |awful nonconform ng signs;
anending s. 337.19, F.S.; authorizing suits to
be brought agai nst the departnent for the
breach of an expressed provision or an inplied
covenant; providing that liability nmay not be
based on an oral nodification of the witten
contract; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Effective January 1, 1999, section 73.0511
Fl orida Statutes, is anended to read:

73.0511 Dispute resol uti on PreHtigation—notice. - -

(1) NOTICE TO FEE OMNERS AND OFFER OF FULL
COVPENSATI ON. - -

(a) Before an em nent donmin action is initiated under

this chapter or chapter 74 Prier—to—tnstitutingtHtigation

t he condemming authority shall notify the fee owners appearing

of record on the date the offer is nade of their statutory

rights under s. 73.091 and shall nake a witten offer of ful

conpensation as to those el enents provided in s. 73.071(3)(a)

and (b), naming the fee owers to whomthe offer is nade. The

notice and witten offer nust be sent to the fee owners' | ast

known address listed on the county ad valoremtax roll. Notice
3
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1| to one fee owner constitutes notice to all fee owners on

2| multiple-ownership property. This paragraph does not shift the
3 | burden of proof of the condemming authority or the fee owners
4 at a valuation trial under this chapter or chapter 74, as

5] otherwi se provided by |law. The governnmental condemi ng

6| authority is not required to give notice to a person who

7] acquires title to the property subsequent to the notice

8| required by this section.

9 (b) The condemming authority may include with the

10| notice and witten offer a request for information fromthe

11| fee owners, which nust be linmted to identification of any

12 | tenants or onsite operators of businesses existing as of the
13| date the offer is made. |f such a request for information is
14 | nade by the condemming authority, the fee owners shall respond
15 in witing within 30 days and shall list the nane, address,

16 | and contact person of each tenant or onsite operator of a

17 | business if such information is known to the fee owners.

18 | Informati on provided under this subsection shall assist the

19 | condeming authority in notification procedures required by
20| this chapter or chapter 74, but the providing of such
21| informati on does not waive any requirenment that the condemi ng
22 | authority conply with such notification procedures.
23 (2) EXCHANGE OF APPRAI SALS, RI GHT- OF-VWAY NMAPS, AND
24 | CONSTRUCTI ON PLANS W TH FEE OMERS; | NI TlI AL- CONCERN LETTER
25 | I NI TI AL- CONCERN CONFERENCE. - -
26 (a) After the notice and witten offer provided in
27 | paragraph (1)(a) is nmade, the fee owner may request of a
28 | governnental condenning authority a copy of the nobst current
29 | appraisal, right-of-way maps, and construction plans
30| pertaining to the property upon which the witten offer is
31| based. The governnental condemming authority shall provide the

4
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apprai sal, maps, and plans within 15 days after receipt of the

fee owners' request and, at that tinme, nmay nake a witten

request for an initial-concern |letter fromthe fee owners,

citing the specific | anguage of paragraph (c). In the

alternative, after the notice and witten offer provided in

paragraph (1)(a) is made, a governnental condemni ng authority

may, of its own accord, provide the appraisal, maps, and pl ans

to the fee owners and, at that tinme, nake a witten request

for an initial-concern letter fromthe fee owners, citing the

speci fi ¢ | anguage of paragraph (c). Notwithstanding this

paragraph, with respect to |l ands acquired under s. 259.041,

t he condenmning authority is not required to give the fee

owners the current appraisal before execution of an option

contract to purchase the property.

(b) Wthin 30 days after recei pt of the governnental

condeming authority's appraisal, the fee owners shall provide

to the governnental condeming authority a copy of the nost

current appraisal of the property, if any, prepared during the

prior 3 years, which is within the possession or control of

t he owner.
(c) Wthin 30 days after receipt of a copy of the

governnental condenmning authority's nost recent apprai sal

right-of-way maps, and construction plans, the fee owners

shal | provide to the governnental condemming authority, if

requested, a letter that sets forth the fee owners' initial

concerns, if any, regarding the inpacts known at that tine, if

any, of the proposed condemati on on any portion of the fee

owners' renmining property based on a prelininary review of

the maps and plans. The letter nmust set forth such issues so

as to reasonably informthe condemmi ng authority of the

concerns of the fee owners. The letter shall be w thout
5
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1| prejudice to the fee owners in negotiations or in the event a
2| lawsuit is filed. The letter may not be introduced into

3| evidence by the condemming authority or the fee owners in any
4 | proceeding under this chapter or chapter 74, with the

5| exception of proceedi ngs under ss. 73.091 and 73.092.

6 (d) After the notice and witten offer provided in

7 | paragraph (1)(a) is nmade and after the exchange of appraisals,
8| right-of-way naps, and construction plans provided in

9 | paragraphs (a) and (b) has occurred, either the fee owners or
10 | the governnental condeming authority may nake a witten

11 | request of the other for a conference to discuss the initial
12 | concerns of the fee owners. |f such request is made by the

13 | condeming authority, the condemning authority shall include
14)in the witten request notification to the fee owners of their
15| statutory rights under s. 73.091. The fee owners and the

16 | governnental condeming authority shall nmke representatives
17 | avail able for such conference within 60 days follow ng the

18 | written request. Evidence of any witten or oral statenents
19 | rade at the conference, other than a witten settl enent

20 | agreenent as provided under paragraph (7)(d), may not be

21 | introduced into evidence by the condemming authority or the
22 | fee owners in any proceedi ng under this chapter or chapter 74,
23 | with the exception of proceedi ngs under ss. 73.091 and 73.092.
24 (e) This subsection expires Decenber 31, 2002.

25 (3) NOTI CE TO BUSI NESS OMNNERS. - - Bef ore an eni nent

26 | domain action is initiated under this chapter or chapter 74,
27 | where the action is by the Departnent of Transportation or a
28 | county, nunicipality, board, district, or other public body
29 | for the condemation of a right-of-way, the governnental

30| condeming authority shall notify the busi ness owners | ocated
31| on the property upon which the witten offer provided in

6
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paragraph (1)(a) is based of their statutory rights under s.

73.091. Notice to one business owner of a multiple-ownership

busi ness constitutes notice to all business owners of the

nmul ti pl e-ownershi p busi ness. This subsecti on does not shift

t he burden of proof of the condemning authority or business

owners at a valuation trial under this chapter or chapter 74,

as otherw se provided by |law. The governnmental condemi ng

authority is not required to give notice to a business owner

who acquires title to the property subsequent to the notice

required by this section

(4) EXCHANGE OF APPRAI SALS, RI GHT- OF-VWAY NMAPS, AND
CONSTRUCTI ON PLANS W TH BUSI NESS OMNERS; | NI Tl AL- CONCERN
LETTER, | NI Tl AL- CONCERN CONFERENCE. - -

(a) After the notice provided in subsection (3) is

made, the busi ness owners may request of a governnent al

condeming authority a copy of the npbst current appraisal

right-of-way nmaps, and construction plans pertaining to the

property upon which the witten offer provided in paragraph

(1)(a) is based. The governnental condeming authority shal

provide the appraisal, maps, and plans within 15 days after

recei pt of the business owners' request and, at that tine, nay

nmake a witten request for an initial-concern letter fromthe

busi ness owners, citing the specific | anguage of paragraph

(b). In the alternative, after the notice provided in

subsection (3) is nade, a governnental condeming authority

may, of its own accord, provide the appraisal, maps, and pl ans

to the business owners and, at that tine, make a witten

request for an initial-concern |etter fromthe business

owners, citing the specific | anguage of paragraph (b).

(b) Wthin 30 days after recei pt of the governnental

condeming authority's right-of-way maps, construction plans,
7
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1| and request for an initial-concern letter, the business owners
2| shall provide to the governnental condeming authority, if

3| requested, a letter that sets forth the busi ness owners

4 | initial concerns, if any, regarding the inpacts known at that
5|tine, if any, of the proposed condemati on on the busi ness,

6 | based on a prelinmnary review of the maps and pl ans. The

7| letter nmust set forth such issues so as to reasonably inform
8 | the condemming authority of the concerns of the business

9| owners. The letter is without prejudice to the business owners
10| in negotiations or in the event a lawsuit is filed. The letter
11| may not be introduced into evidence by the condemni ng

12 | authority or the business owners in any proceedi ng under this
13 | chapter or chapter 74, with the exception of proceedi ngs under
14 | ss. 73.091 and 73.092.

15 (c) After the notice and witten offer provided in

16 | subsection (3) is made and after the exchange of appraisals,
17 | right-of-way maps, and construction plans provided in

18 | paragraph (a) has occurred, either the business owners or the
19 | governnental condeming authority nmay nake a witten request
20| of the other for a conference to discuss the initial concerns
21| of the business owners. If such request is nade by the
22 | condeming authority, the condemni ng authority shall include
23| in the witten request notification to the busi ness owners of
24 | their statutory rights under s. 73.091. The busi ness owners
25| and the governnental condeming authority shall nake
26 | representatives avail abl e for such conference within 60 days
27 | following the witten request. Evidence of any witten or ora
28 | statenents nmade at the conference, other than a witten
29 | settl enent agreenent as provided under paragraph (7)(d), may
30| not be introduced into evidence by the condemi ng authority or
31| the business owners in any proceedi ng under this chapter or

8
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1| chapter 74, with the exception of proceedi ngs under ss. 73.091
2| and 73.092.

3 (d) This subsection expires Decenber 31, 2002.

4 (5) DI SCLOSURE OF BUSI NESS RECORDS. - -

5 (a) After a governnental condenning authority tenders

6| awitten offer under paragraph (1)(a) and notifies the

7 | busi ness owners under subsection (3), the governnental

8 | condemmi ng authority nay obtain fromthe business owners a

9 | copy of the business records that are kept in the ordinary

10 | course of business and that are in the possession or contro

11| of the business owners, as set forth in this subsection.

12 (b) As used in this section and s. 73.092(1)(a)2., the
13 | term "busi ness records" nmeans copies of federal incone tax

14 | returns, federal incone tax w thhol ding statenents, federa

15 | m scel | aneous i ncone tax statenents, state sales tax returns,
16 | bal ance sheets, profit and | oss statenents, and state

17 | corporate incone tax returns attributable to the business

18 | operation on the property to be acquired for the 4 years

19 | preceding notification. |If any of these records are

20 | consolidated with records of other business operations not on
21| the property to be acquired, it is sufficient in the

22 | alternative that the business owner provide edited portions of
23| the business records attributable to the busi ness operation on
24 | the property to be acquired for the 4 years preceding

25| notification, in addition to a signed acknow edgnent that the
26 | records for the business operation on the property to be taken
27 | are consolidated with records of other busi ness operations not
28 | on the property to be acquired. Business records not provided
29 | to the condeming authority under this section nay not be used
30| by the business owner either individually or in conjunction

31| with other business records to establish or prove business

9
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danmages in any lawsuit, nor nmay they be used to establish any

award of attorney's fees. Nothing in this section shal

preclude a court fromrequiring the production of additiona

or suppl enental business records, as deternined by the court,

inlitigation before that court.

(c) The governnental condemming authority's request

for business records nmust be in witing, define the term

busi ness records" within such request by citing the specific

| anguage of paragraph (b) inits entirety, and include a

notice of penalty for nonconpliance by citing the specific

| anguage of this paragraph in its entirety. |If the condemning

authority's request for business records is not included with

a notice under subsection (3), the request nust also be

acconpani ed by notice of statutory rights under s. 73.091. The

condeming authority may request business records of a

busi ness owner only once before a lawsuit is filed. The

written request nust be sent by certified nail, return receipt

r equest ed.
(d) Failure of a business owner to provide, within 60

days after the condemming authority's witten request, a copy

of the business records that are kept in the ordinary course

of business, as defined in paragraph (b), and that are within

t he possession or control of the business owner, precludes the

busi ness owner fromrecovering any accountant's fee for

estimating busi ness danages otherw se provided in paragraph
(7)(c) or s. 73.091.

(e) After a copy of the business records are provided

by the busi ness owners to the governnental condemni ng

authority, the condemning authority may, within 30 days after

havi ng been provided the records, nmake a witten request of

t he busi ness owners for a busi ness records conference. Wthin
10
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1| the witten request, the condeming authority shall again
2| notify the business owners of their statutory rights under s.
3] 73.091 and identify issues regardi ng the business operations
4 | or business records provided by the business owners. The
5| busi ness owners and the condeming authority shall nake
6 | representatives available for such conference within 60 days
7| following the witten request. Evidence of any witten or ora
8 | statenents nade at the conference shall be w thout prejudice
9| to either party in negotiations or in the event a lawsuit is
10| filed. Evidence of any witten or oral statenents nade at the
11| conference, other than a witten settl enent agreenent as
12 | provi ded under paragraph (7)(d), may not be introduced into
13 | evidence by either the condeming authority or the business
14 | owners in any proceedi ng under this chapter or chapter 74,
15| with the exception of proceedi ngs under ss. 73.091 and 73. 092.
16 (f) This subsection expires Decenber 31, 2002.
17 (6) OFFER OF BUSI NESS DANVAGES; COUNTEROFFER. - -
18 (a) |If a business owner provides a copy of business
19 | records as set forth in subsection (5), the governnental
20| condeming authority shall nmake a witten offer of settlenent
21 | of busi ness danmges as to those elenents provided in s.
221 73.071(3)(c) within 60 days after recei pt of the business
23 | records provided by the business owners or, if a conference
24 | was requested pursuant to paragraph (5)(e), within 30 days
25| after the conference, whichever occurs | ater
26 (b) Wthin 60 days after receipt of the witten offer
27 | of busi ness danamges provided in paragraph (a), the business
28 | owners shall either accept such offer in witing or nake a
29 | witten counteroffer in settlenent of business danages as to
30| those elenents provided in s. 73.071(3)(c). The witten
31
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acceptance or counteroffer shall be sent to the governnenta

condemi ng authority.

(c) |If an enminent donmmin action is initiated under

chapter 74, the anmount of the witten offer of business

damages provided in paragraph (a) shall be deposited by the

governnental condenning authority into the court registry,

avail able for withdrawal by the business owners to whomthe

offer was nade, prior to the vesting of title to the property

acquired if the offer was nade at | east 30 days before the

date title vests, otherwise, within 30 days after the offer

was nmade. This paragraph does not entitle the busi ness owner

to interest on the difference between the deposit made by the

governnental condemning authority under this paragraph and the

final award of busi ness danages.

(d) This subsection expires Decenber 31, 2002.

(7) NEGOTI ATI ONS; MEDI ATI ON; SETTLEMENT IN LI EU OF
CONDEMNATI ON. - -

(a) The condemming authority and the property owners

and busi ness owners potentially affected by the condemati on

of property necessarily acquired for a public purpose nust

negotiate in good faith.

(b) Subsequent to the condeming authority nmaki ng an

of fer under paragraph (1)(a) or paragraph (6)(a), the

condeming authority or the party to whomthe offer was nade

may nake a witten request to have nedi ati on presided over hy

a nedi ator certified under s. 44.102. Mediati on nmust occur

within 60 days after the witten request. The property owners

or busi ness owners shall have representatives present at the

nedi ati on who have the authority to bind themin settlenent.

The condenni ng authority shall have a representative present

at the nediation who has the authority to bind it in
12
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settl enent, except that, where applicable, a settlenent nmay be

made subject to the approval of an el ected governi ng board,

conm ssion, or council in the case of a |ocal governnent.

Ei ther party nmay give notice to other interested parties with

rights of apportionnent otherw se provided under s. 73.101 to

be present at the nediation. Evidence of negotiations or any

witten or oral statenents nmade in nediation, other than a

witten settlement agreenent as provi ded under paragraph (d),

is not admissible in any subsequent |egal proceeding.

(c) If a settlenent is reached between the condemi ng

authority and a property owner or business owner prior to a

| awsuit being filed, the property owner or business owner who

settl es conpensation clains in lieu of condemation is

entitled to recover costs as provided in s. 73.091 and

attorney's fees as provided in s. 73.092(1). The parties, if

nmutual |y agreed upon, may stipulate in the alternative to

attorney's fees as provided in s. 73.092(2)(a)-(f), and the

property owner's or business owner's attorney shall submit to

t he condemming authority conplete tine records and a detail ed

statenent of services rendered by date, nature of services

perforned, tine spent perform ng such services, and costs

incurred. If the parties are unable to agree on costs or

attorney's fees, the property owner or business owner may file

a conplaint in circuit court in the county in which the

property to be acquired is |located to recover costs or

attorney's fees fromthe condeming authority as provided in

t hi s paragraph.

(d) If a settlenent is reached as a result of any

conference, nediation, or other dispute-resolution procedure

that is nmutually agreed to by the parties, the agreenent

reached nust be in witing. The witten agreenent nust
13
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i ncorporate by reference the right-of-way nmaps and

construction plans upon which the settlenent is based and

expressly provide that, if the condeming authority inplenents

its project in a manner that differs fromthat shown on the

maps and plans incorporated in the agreenent, the property

owners or business owners have the sane |legal rights that

woul d have been avail able to them under | aw had the nmatter

been resol ved through eni nent domain proceedings in circuit

court and the maps and pl ans had been made part of the record.
(e) This subsection expires Decenber 31, 2002.
(8) NOTICE BY CERTIFIED MAIL.--1n each instance where
a witten notice, offer, counteroffer, initial concern letter

or request is required or allowed by subsections (1)-(7), such

docunent shall be sent by certified mail, return receipt

requested. The return of any witten notice, offer

counteroffer, initial concern letter, or request as

undel i verabl e by the postal authorities constitutes conpliance

with this subsection. This subsection expires Decenber 31,
2002.

(9) NOTICE OF | NTENT REQUI RED. - - Bef ore an i nverse
condemation action is initiated by a business owner claimng

damages as set forth ins. 73.071(3)(c), the business owner

nust provide the condeming authority with a witten notice of

intent to file an inverse condemnmation action, and, upon such

notice being nmade, the parties shall proceed under subsections

(4)-(8).

(10) MODI FI CATI ON OF REQUI REMENTS FOR DI SPUTE
RESCOLUTI ON. - - By mutual agreenent of the parties, the
provi sions of dispute resolution set forth in this section nmay

be nodified, except for those provisions set forth in

14
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paragraph (1) (a); subsections (3) and (6); paragraphs (7)(a),

(c), and (d); and subsection (8), which are nmandatory.

Section 2. Effective January 1, 1999, and applicable
to any eminent domain action filed on or after that date,
section 73.071, Florida Statutes, is anended to read:

73.071 Jury trial; conpensation; severance damages;
busi ness danmmges. - -

(1) When the action is at issue, and only upon notice
and hearing to set the cause for trial, the court shal
i mpanel a jury of 12 persons as soon as practical considering
t he reasonabl e necessities of the court and of the parties,
and giving preference to the trial of em nent domain cases
over other civil actions, and subnmit the issue of conpensation
to them for determ nation, which issue shall be tried in the
sane nmanner as other issues of fact are tried in the circuit
courts.

(2) The anount of such conpensation shall be
determ ned as of the date of trial, or the date upon which
title passes, whichever shall occur first.

(3) The jury shall determine solely the anount of
conpensation to be paid, which conpensation shall include:

(a) The value of the property sought to be
appropri at ed.

(b) \Where less than the entire property is sought to

be appropriated, any damages to the renmi nder caused by the

t aki ng. ;—nretudi-rg—when—the—acti-oen—+sbytheDbepartrent—of-
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(c) The probabl e damages reasonably caused to a

business, if the action is by the Departnent of Transportation

or a county, municipality, board, district, or other public

body for the condemation of a right-of-way, and either the

taking of the property sought to be appropriated as all owed

under paragraph (a) or the effect of the taking on the

remai nder, including, but not linmted to, a substanti al

di m nuti on of access, as allowed under all facts and

ci rcunstances for which a property owner could recover under

par agraph (b), nmay damage or destroy an established business

of nore than 4 years' standing, owned or operated at that

| ocation by the party whose property is being taken. Any

person clainmng the right to recover such special danages nust

set forth in his or her witten defenses the nature and extent

of such danmages. The total conpensati on awarded for business

damages nmay not exceed the val ue of the business.

Not wi t hst andi ng the provisions of this subsection to the

contrary, conpensation for busi ness damages shall not be paid

either when the taking is by a governnentally owned and

operated utility or regional water supply authority and the

property taken is limted to an easenent not other than for

utility purposes, or when an entire parcel is taken for public

transit internodal or multinpdal termnmi nals and centers;

however, in such instances any business that woul d ot herw se

be qualified under this subsection for busi ness danmages shal
16
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be entitled to the cost to relocate the busi ness and downti ne

| osses associated with the relocation of that business.

Evi dence of the ability to mtigate busi ness danages on site

or by relocating all or part of the business to an adjacent

property or to another conparable location in the sane market

trade area nay be consi dered when the cost of mtigation is

| ess than the total business danages clai ned, which nmay not

exceed the val ue of the business. Any increased costs of

operati on and reasonabl e expenses of nitigation which result

fromthe onsite nitigation plan or fromrelocating the

busi ness to another conparable |ocation in the same narket

trade area, together with noving costs, downtine | osses, and

unni tigated danmages, nmay be included when determ ni ng busi ness

damages. Al facts and circunstances nay be consi dered under

this paragraph to put a business owner in as good a position

financially as he or she woul d have been w thout condemati on

no better and no worse.

(d) ey Where the appropriation is of property upon
whi ch a nobile hone, other than a travel trailer as defined in
s. 320.01, is |ocated, whether or not the owner of the nobile
hone is an owner or |essee of the property involved, and the
effect of the taking of the property involved requires the
rel ocati on of such nobile honme, the reasonabl e renpval or
rel ocation expenses incurred by such nobile honme owner, not to
exceed the replacenent val ue of such nobile hone. The
conpensation paid to a nobile hone owner under this paragraph
shal | preclude an award to a nobil e honme park owner for such
expenses of renoval or relocation. Any nobile hone owner
claimng the right to such renoval or relocation expenses
shall set forth in his or her witten defenses the nature and
extent of such expenses. This paragraph shall not apply to

17

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

568 ga Senate - 1998 CS for CS for CS for SB 92

5 03-98

any governnmental authority exercising its power of eninent
domai n when reasonabl e renoval or relocation expenses nust be
paid to nobil e honme owners under other provisions of |aw or
agency rule applicable to such exercise of power.

(4) \When the action is by the Departnent of
Transportation, county, nmunicipality, board, district, or
ot her public body for the condemnati on of a road, canal
| evee, or water control facility right-of-way, the
enhancenent, if any, in value of the renaining adjoining
property of the defendant property owner by reason of the
construction or inmprovenent nade or contenplated by the
petitioner shall be offset against the danage, if any,
resulting to such remaining adjoining property of the
def endant property owner by reason of the construction or
i mprovenent. However, such enhancenent in the val ue shall not
be of fset against the value of the property appropriated, and
i f such enhancenent in value shall exceed the damage, if any,
to the renaining adjoining property, there shall be no
recovery over agai nst such property owner for such excess.

(5) Any increase or decrease in the value of any
property to be acquired which occurs after the scope of the
project for which the property is being acquired is known in
the market, and which is solely a result of the know edge of
the project location, shall not be considered in arriving at
the value of the property acquired. For the purpose of this
section, the scope of the project for which the property is
bei ng acquired shall be presuned to be known in the nmarket on
or after the condemmor executes a resol ution which depicts the
| ocation of the project.

(6) The jury shall view the subject property upon
demand by any party or by order of the court.

18
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(7) If the jury cannot agree on a verdict the court
shal | discharge them inpanel a new jury, and proceed with the

trial.
(8) The provisions of this section relating to the

appropriation of entire parcels and evidence of off-site

mtigation shall not apply after Decenber 31, 2002.

Section 3. Paragraph (c) of subsection (1) of section
73.092, Florida Statutes, is anended to read:

73.092 Attorney's fees.--

(1) Except as otherwi se provided in this section, the
court, in emnent donmain proceedings, shall award attorney's
fees based solely on the benefits achieved for the client.

(c) Attorney's fees based on benefits achi eved shal
be awarded in accordance with the foll owi ng schedul e:

1. Twenty-five Fhirty—three percent of any benefit up
to $250, 000; plus

2. Twenty FTwenty—five percent of any portion of the
benefit between $250,000 and $1 nillion; plus

3. Fifteen Twenty percent of any portion of the
benefit exceeding $1 million

Section 4. Paragraph (g) of subsection (5) of section
337.25, Florida Statutes, is anended to read:

337.25 Acquisition, |ease, and disposal of real and
personal property. --

(5) The departnent may convey a | easehold interest for
commercial or other purposes, in the nane of the state, to any
| and, building, or other property, real or personal, which was
acqui red under the provisions of subsection (1).

(g) A No |ease executed under this subsection may not
be used utit+i+zed by the | essee to establish the 4 5 years

standing required by s. 73.071(3)(c)s—30(3){(b)yif the
19
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busi ness had not been established for 4 5 years on the date

title passed to the departnent.
Section 5. The Legislature finds that a proper and

legitinmate state purpose is served when busi ness owners are

extended a fair and reasonabl e val uati on of their busi ness and

gi ven conpensation for danmages to their businesses or

di mi nution of access caused by governnental condemi ng

authorities. Therefore, the Legislature determ nes and

declares that this act fulfills an inportant state interest.
Section 6. Subsection (2) of section 337.27,
subsection (2) of section 348.0008, subsection (2) of section
348. 759, subsection (2) of section 348.957, and section
337.271, Florida Statutes, are repeal ed.
Section 7. By January 1, 2002, the Departnment of

Transportation shall subnit a report to the Governor, the

President of the Senate, and the Speaker of the House of

Representatives on the cost and effectiveness of the statutory

changes contained in sections 1, 2, and 4 of this act.

Section 8. A working group is established, which shal

be conposed of a representative fromeach of the foll ow ng

the Departnent of Transportation, the Departnment of Banking

and Fi nance, the Florida Association of Counties, the Florida

Transportation Buil ders Association, the Florida

Transportati on Comni ssion, the Florida Metropolitan Pl anning

Organi zation Advisory Council, the Florida Division of the

Nati onal Federation of |ndependent Busi nesses, the Florida

Pet r ol eum Mar ket ers Associ ation, the Florida Retai

Federation, the Florida United Business Associati on, the

Fl ori da Restaurant Association, and the Florida Farm Bureau

Federati on. The working group shall analyze and report on the

feasibility of establishing prograns for assisting businesses
20
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1| adversely affected by transportation projects and make

2 | recommendati ons on establishing alternative nethods of

3| identifying business danage entitl enents subsequent to

4 | conpletion of project construction in order to nore accurately
5| assess busi ness damages. The report shall be subnitted to the
6 | Governor, the President of the Senate, and the Speaker of the
7 | House of Representatives by January 1, 1999, and nmy address,
8 | but need not be linmted to, the foll ow ng:

9 (1) Business |loan prograns with | ow or no interest

10 | rates;

11 (2) Business grant prograns;

12 (3) Credits for, and exenptions from taxes or fees

13 | for inpacted busi nesses;

14 (4) Use of state surcharges on local fuel tax revenues
15 to fund | ocal business assistance prograns; and

16 (5) Use of alternative dispute-resol ution approaches
17 | to resol ving busi ness damage cl ai ns.

18

19 | Such prograns should be available only if a business can
20 | denponstrate actual revenue | osses based on a conparison of
21 | business records before and after the acquisition and
22 | conpl etion of construction
23 Section 9. Section 215.20, Florida Statutes, is
24 | anended to read:
25 215.20 Certain income and certain trust funds to
26 | contribute to the General Revenue Fund.--
27 (1) A service charge of 7 percent, representing the
28 | estimated pro rata share of the cost of general governnent
29| paid fromthe General Revenue Fund, shall be deducted from al
30| inconme of a revenue nature deposited in all trust funds except
31| those enunerated in s. 215.22. Inconme of a revenue nature

21
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shal |l include all earnings received or credited by such trust

funds, including the interest or benefit received fromthe

i nvestnent of the principal of such trust funds as may be
permtted by law. This provision shall be construed in favor
of the General Revenue Fund in each instance. Al such
deducti ons shall be deposited in the General Revenue Fund.

(2) Notwithstanding the provisions of subsection (1),
funds coll ected for peanut, soybean, or tobacco marketing
orders pursuant to chapter 570 and the Florida Citrus
Advertising Trust Fund shall be subject to a 3-percent service
charge, to be deposited in the General Revenue Fund.

(3) A service charge of 0.3 percent shall be deducted
fromincone of a revenue nature deposited in the trust funds
enunerated in subsection (4). |Incone of a revenue nature
shal|l include all earnings received or credited by such trust
funds, including the interest or benefit received fromthe
i nvestnent of the principal of such trust funds as may be
permtted by law. This provision shall be construed in favor
of the General Revenue Fund in each instance. All such
deducti ons shall be deposited in the General Revenue Fund.

(4) The incone of a revenue nature deposited in the
foll owi ng described trust funds, by whatever nane designated,
is that fromwhich the deductions authorized by subsection (3)
shall be nade

(a) The Fuel Tax Collection Trust Fund created by s.
206. 875, except that, effective July 1, 2004, a deduction may
not be made fromthe proceeds of the county fuel tax
di stributed under s. 206. 60.

(b) Al incone derived from outdoor advertising and

overwei ght violations which is deposited in the State
Transportation Trust Fund created by s. 206. 46.
22
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(c) Al taxes levied on notor fuels other than
gasoline levied pursuant to the provisions of s. 206.87(1)(a).

(d) The State Alternative Fuel User Fee O earing Trust
Fund established pursuant to s. 206.879(1).

(e) The Local Alternative Fuel User Fee O earing Trust
Fund established pursuant to s. 206.879(2).

(f) The Cgarette Tax Collection Trust Fund created by
s. 210. 20.

(g) The Nonnandatory Land Recl amation Trust Fund
establ i shed pursuant to s. 211.3103.

(h) The Phosphate Research Trust Fund established
pursuant to s. 211.3103.

(i) The Land Reclamation Trust Fund established
pursuant to s. 211.32(1)(f).

(j) The Educational Certification and Service Trust
Fund created by s. 231. 30.

(k) The trust funds adm ni stered by the Division of
Hi storical Resources of the Departnent of State

(1) The Marine Resources Conservation Trust Fund
created by s. 370.0608, with the exception of those fees
collected for recreational saltwater fishing |icenses as
provided in s. 370.0605.

(m The Local Option Fuel Tax Trust Fund created
pursuant to s. 336.025. This paragraph is repeal ed effective
July 1, 2004.

(n) The Florida Public Service Regulatory Trust Fund

establ i shed pursuant to s. 350.113.
(o) The State Gane Trust Fund established by s.
372. 09.
(p) The Special Disability Trust Fund created by s.
440. 49.
23
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(gq) The Workers' Conpensation Adninistration Trust
Fund created by s. 440.50(1)(a).

(r) The Enploynent Security Adninistration Trust Fund
created by s. 443.211(1).

(s) The Special Enploynent Security Adm nistration
Trust Fund created by s. 443.211(2).

(t) The Professional Regulation Trust Fund established
pursuant to s. 455.219.

(u) The Speech-Language Pat hol ogy and Audi ol ogy Tr ust
Fund.

(v) The Division of Licensing Trust Fund established
pursuant to s. 493.6117.

(w) The Division of Florida Land Sal es, Condomni ni uns,
and Mobil e Homes Trust Fund established pursuant to s.

498. 019.

(x) The trust fund of the Division of Hotels and
Restaurants, as defined in s. 509.072, with the exception of
those fees collected for the purpose of funding of the
hospitality education programas stated in s. 509. 302.

(y) The trust funds adm ni stered by the Division of
Pari - mut uel Wagering and the Florida Quarter Horse Racing
Pronotion Trust Fund.

(z) The CGeneral Inspection Trust Fund and subsidiary
accounts thereof, unless a different percentage is authorized
by s. 570. 20.

(aa) The Florida G trus Advertising Trust Fund created
by s. 601.15(7), including transfers from any subsidiary
accounts thereof, unless a different percentage is authorized
in that section.

(bb) The Agents and Solicitors County Tax Trust Fund
created by s. 624.506.

24
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(cc) The Insurance Comm ssioner's Regul atory Trust
Fund created by s. 624.523.

(dd) The Financial Institutions' Regulatory Trust Fund
establ i shed pursuant to s. 655.049.

(ee) The Crines Conpensation Trust Fund established
pursuant to s. 960. 21

(ff) The Records Managenment Trust Fund establi shed
pursuant to s. 257.375.

(gg) The Al coholic Beverage and Tobacco Trust Fund
establ i shed pursuant to s. 561.025.

(hh) The Health Care Trust Fund established pursuant
to s. 455.2205.

(ii) The Police and Firefighters' Prem um Tax Trust
Fund established within the Division of Retirenent of the
Depart nent of Managenent Servi ces.

The enuneration of the foregoi ng noneys or trust funds shal

not prohibit the applicability thereto of s. 215.24 should the
Governor determine that for the reasons nmentioned in s. 215.24
the noney or trust funds should be exenpt herefrom as it is
the purpose of this law to exenpt incone fromits force and

ef fect when, by the operation of this |law, federal natching
funds or contributions or private grants to any trust fund
woul d be lost to the state.

(5) There is appropriated fromthe proper respective
trust funds fromtine to tinme such suns as nmay be necessary to
pay to the General Revenue Fund the service charges inposed by
this section.

(6) Notwithstandi ng subsection (1), the service charge

provided for by subsection (1) which is deducted fromthe

proceeds of the county fuel tax distributed under s. 206. 60
25
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and fromthe Local Option Fuel Tax Trust Fund shall be reduced

as foll ows:

(a) For the period July 1, 1998, through June 30,
1999, the rate of this charge shall be 6 percent.

(b) For the period July 1, 1999, through June 30,
2000, the rate of this charge shall be 5 percent.

(c) For the period July 1, 2000, through June 30,
2001, the rate of this charge shall be 4 percent.

(d) For the period July 1, 2001, through June 30,
2002, the rate of this charge shall be 3 percent.

(e) For the period July 1, 2002, through June 30,
2003, the rate of this charge shall be 2 percent.

(f) For the period July 1, 2003, through June 30,
2004, the rate of this charge shall be 1 percent.

(g) Beginning July 1, 2004, no service charge shall be

deducted fromthe proceeds of the county fuel tax distributed
under s. 206.60 or fromthe Local Option Fuel Tax Trust Fund
under subsection (1).

Section 10. Effective July 1, 2004, paragraphs (t) and
(u) are added to subsection (1) of section 215.22, Florida
Statutes, to read:

215.22 Certain income and certain trust funds
exenpt. - -

(1) The following inconme of a revenue nature or the
following trust funds shall be exenpt fromthe deduction
required by s. 215.20(1):

(t) The proceeds of the county fuel tax distributed
under s. 206. 60.
(u) The Local Option Fuel Tax Trust Fund.

Section 11. Subsections (6), (7), and (8) are added to

section 253.82, Florida Statutes, to read:
26
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253.82 Title of state or private owners to Mirphy Act
| ands. - -

(6)(a) Al reservations of easenents on deeds by the

Board of Trustees of the Internal |nprovenent Trust Fund

conveyi ng | and acquired under chapter 18296, Laws of Florida,

1937, are hereby vested, by operation of |aw and without the

necessity of instrunments of conveyance fromthe Board of

Trustees of the Internal |nprovenent Trust Fund, in the

governnental entity having right and title to the road to

which the reservations are adjacent. Al reservations adjacent

to a road that was designated as a state road at the tine of

the reservation, which road is currently held by the state,

are conveyed to the Departnent of Transportation. Al

reservations adjacent to a road that was designated as a state

road at the tine of the reservation, which road is |ocated in

an uni ncorporated area of a county or owned by the county

within any incorporated area, are conveyed to the respective

county. Any other reservation within an incorporated area

adj acent to a road that was designated as a state road at the

tinme of the reservation, which reservation is not otherw se

conveyed to the state or the county, is conveyed to the

i ncorporated area. The conveyance includes all rights, title,

and interest in the reservation held by the Board of Trustees

of the Internal |nprovenent Trust Fund.
(b) Each entity that holds title to Mirphy Act
reservations nust establish a procedure for review ng any deed

that contains a reservation when a reviewis requested or a

road project is anticipated. The revi ew process nust provide

for:

1. A deternination of whether the | anguage of the deed

created a reservation at the tine of the original conveyance.
27
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2. Areview of any release of the reservation provided

by the property owner

3. The recording of a notice of the nonexi stence of a

reservation if reservation | anguage in the deed does not

i npact the property.

4, A determ nation of whether any or all of the

reservation nmay be released, and a formfor recording the

rel ease.
5. A process to allow for review through nediation if

requested by the property owner or through binding arbitration

under chapter 44.

Any fee charged may not exceed the actual cost to reviewthe

deed, perform an appeal, and pay any recordi ng expenses. Any

such fee may not exceed $300.

(c)1. Any owner of property encunbered by a Mirphy Act

reservati on who has been denied a release of all or part of

the reservation or who has received notice of a governnent al

entity's intent to preserve the reservation under s. 712. 05,

may appeal to the entity and show that the reservation

substantially denies the property owner the current economc

use of the property held by the owner. For purposes of this

determ nation, the term"current econom c use" neans the use

of the property on the date notice of the easenent is filed
under s. 712.05.
2. Upon a deternination by the governmental entity

that the reservation substantially denies the property owner

the current econom c use of the property held by the owner

the governnental entity nust purchase the real property and

i nprovenents not retained by the property owner in fee sinple

28
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title or release all or part of the reservation as necessary

to allow for beneficial use of the property.

3. |If the governnmental entity and property owner are

unable to agree as to whether the reservation substantially

deni es the current econonic use of the property or as to the

purchase price, the property owner nay request nediation or

bi nding arbitrati on under chapter 44 to resol ve these issues.

4., Before the paynent of any conpensation, the

property owner nust provide to the governnental entity copies

of any title insurance policies and notice of any conpensation

received froma title conpany with respect to the easenent.

(7) The process for rel ease of any road reservation

covered by this section or paynent for property inpacted by

the use of a reservation covered by this section shall be

solely in accordance with this section. Any action for the

taking of property related to road construction i s separate

and distinct froman action under this section.

(8) The governnental entity is not liable for

attorney's fees or costs incurred by the owner in establishing

the i npact of the road reservation on the property.
Section 12. Section 712.04, Florida Statutes, is
anended to read:

712.04 Interests extinguished by marketable record
title.--Subject to the matters stated in s. 712.03, such
mar ket abl e record title shall be free and clear of al
estates, interests, clains, or charges whatsoever, the
exi stence of which depends upon any act, title transaction
event or omnission that occurred prior to the effective date of
the root of title. Al such estates, interests, clains, or
char ges, however denomni nated, whether such estates, interests,
clains, or charges are or appear to be held or asserted by a

29
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1| person sui juris or under a disability, whether such person is
2| within or without the state, whether such person is natural or
3| corporate, or is private or governnental, are hereby decl ared
41 to be null and void, except that this chapter shall not be

5] deened to affect any right, title, or interest of the United
6| States, Florida, or any of its officers, boards, conm ssions,
7 | or other agencies reserved in the patent or deed by which the
8| United States, Florida, or any of its agencies parted with
9|title. However, all reservations of easenents in deeds by the
10 | Board of Trustees of the Internal |nprovenent Trust Fund

11 | conveying | and acquired under chapter 18296, Laws of Florida,
12| 1937, shall be extingui shed by the Marketable Record Title Act
13 ) on July 1, 2001, subject to the provisions of s. 712.03, and
14 | further subject to the right of any governnental entity that
15| holds title to the reservations to preserve such reservations
16 | that are necessary for future transportation projects in

17 | adopted transportation plans by filing notice under s. 712. 05,
18 | before July 1, 2001

19 Section 13. Subsection (3) is added to section 712.05
20| Florida Statutes, to read

21 712.05 Effect of filing notice.--

22 (3) Any governnental entity that clainms a road

23 | reservation pursuant to a deed conveyed under the Mirphy Act
24 | may preserve the reservation, or any portion thereof,

25 | necessary for future transportation projects in adopted

26 | transportation plans and protect the reservation from

27 | extingui shnent by the operation of this chapter by filing for
28 | record, prior to July 1, 2001, a notice, in witing, in

29 | accordance with this chapter. The notice shall preserve the
30 | reservation or portion thereof for 10 years followi ng the date
31| of record if the reservation is used or identified by the

30
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governnental entity in the final design plans of a road

proj ect schedul ed for construction to begin before the end of

the 10-year period. Any reservation used or identified in the

final design plans of a road project schedul ed for

construction to begin before the end of the 10-year period is

not extingui shed.

Section 14. The Legislature finds that bal ancing

property interests of private citizens and governnenta

entities is an inportant function of the Legislature.

Therefore, the Legislature finds that this act fulfills an

i nportant state interest.
Section 15. Subsection (3) is added to section 479. 15,
Fl orida Statutes, to read

479.15 Harnony of regulations.--
(3) It is the express intent of the Legislature to

limt the state right-of-way acquisition costs in em nent

domai n proceedi ngs by preenpting county and rmruni ci pa

regul ati on of outdoor advertising signs |ocated adjacent to

any part of the state highway system when the state is naking

i mprovenent to such hi ghways, the provisions of section

479. 155 notwi t hstandi ng. Whenever |and is acquired upon which

is situated a | awful nonconform ng sign, the sign nay, upon

recei pt of a waiver of federal regul ations, and at the

el ection of its owner, be relocated or reconstructed adjacent

to the newright-of-way at the sane station al ong the roadway

and any |l ocal ordinance to the contrary is preenpted.
Section 16. Subsection (1) of section 337.19, Florida
Statutes, is anended to read:

337.19 Suits by and agai nst departnent; linitation of
actions; forum --

31
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(1) Suits at law and in equity may be brought and
mai nt ai ned by and agai nst the departnent on any contract claim

wrder—econt+ract—for—work—done arising fromthe breach of an
express provision or an inplied covenant of a witten

agreenent or a witten directive issued by the departnent

pursuant to the witten agreenent. In any such suit, the

departnent and the contractor shall have all of the sane

rights, obligations, renedies, and defenses as a private

person under a like contract, except that no liability may be

based on an oral nodification of the witten contract or

witten directive. However, this section shall not be

construed to in any way prohihbit the departnent fromliniting

its liability or damages through provisions in its contracts.

Not wi t hst andi ng anything to the contrary contained herein, no

enpl oyee or agent of the departnment may be hel d personally

liable to an extent greater than that under s. 768. 28;

however , provided—that no suit sounding in tort shall be

nmai nt ai ned agai nst the departnent.

Section 17. Except as otherw se expressly provided in
this act, this act shall take effect upon becomng a | aw

32
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 CS/CS SB 92

3

4| The CS provides that business records not provided to the
cpndenn!ng_authorlty may not be used by the business owner

5] either individually or in conjunction wth other business
records to establish or prove business damages i n any |awsuit,

6 | nor may_they be used to establish anY awar d~ of attornex‘s
fees. "This does not preclude a court fromrequiring the

7 | production of additional or supplenental business records, as

8 determ ned by the court in litigation before that court.
The CS transfers the ownership of road easenents on propertY

9 | acquired by the state under the Murphy Act to the governnenta
entity currently having jurisdiction over the adjacent.

10 | roadway. The CS BFOVIdeS that these easenents will expire
unl ess” used by 2011, and provides a hardship provision for.

11 | paynent to inpacted property owners. The governnental entity
receiving jurisdiction nust devel op a procéess for eval uating

12 | the need for the easenent.

13| The CS al so provides that the 7.3 percent service charge for
the cost of general government which is deducted fromtfhe

14 roceeds of the coun fuel tax and fromthe Local Option Fue

ax Trust Fund, will be reduced over a _specified period and

15| will be elimnated for those funds on July 1, 2004.

16 | The CS provides that whenever land is acquired where there is
a |l awful nonconform ng outdoor advertising sign, the sign may,

17 | upon recei pt of a waiver of federal regulations, and at the
el ection of its owner, be relocated or reconstructed adjacent

18| to the new right-of-way at the sane station along the roadway

19 and any | ocal “ordinance to the contrary i s preenpted.
The. CS renoves the provision relating to the val uation of

20 | agricultural property.

21| The CS provides that suits at law and in equity may be brought
and mai ntai ned by and agai nst the departnment on any claim

22 | arising from breach of express or inplied provision of a
written agreenent or a witten directive issued by the

23 | departnment pursuant to the witten agreenent. |In” any such
suit, the departnent and contractor Wwill have all the sane

24 | rights, obligations, renedies and defenses as a private person
under a |1 ke contract, except that no |Iabl|lt¥ may be based

251 on an oral nodification of the witten contract or witten
directive. The section further anended to ﬂrOV|de that no

26 | enpl oyee or agent of the departnent may be held personall%
[iable to an extent greater than described under s. 768.2

27| F. S.

28 | The CS provides that subsections (2 4 5, (6 7), and
&8) or Br o7 0511, F. S., wll exgige) bec(:e?ﬁo $ 51,(_2&)2.( )

29 urther, the provisions of s. 73.071, F.S., relating to the
apPropr!atlon of entire parcels and evidence of off-site

30| mtigation will not apply after Decenber 31, 2002.

31
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