Fl ori da House of Representatives - 1997 HB 963
By Representatives Turnbull and Gay

1 Abill to be entitled

2 An act relating to | ocal governnent planning;

3 anending s. 163.3184, F.S., which provides

4 procedures for adoption of a local governnent's
5 conpr ehensi ve plan or plan anendnent; revising
6 the definition of "affected person"; renoving a
7 restriction on alleging a new issue as a reason
8 to find a plan or plan anmendnent not in

9 conpliance in certain adm nistrative pl eadi ngs;
10 reenacting s. 163.3191(12)(f), F.S., relating
11 to petitions by affected persons for review of
12 the state |land planni ng agency's action with

13 respect to a witten agreenment with certain

14 | ocal governnents regarding requirenents for

15 eval uation and apprai sal of their conprehensive
16 pl ans, and s. 163.3244(4) and (5)(a), F.S.

17 relating to petitions by affected persons for
18 review of a |ocal government's conpliance with
19 an agreenment designating it as a sustainable
20 community or review of conprehensive plan
21 anmendnents by a | ocal governnent so designated
22 to incorporate the anmendnent to s. 163. 3184,
23 F.S., in references thereto; creating s.
24 163. 3190, F.S.; prohibiting any ex parte
25 communi cation to the Departnent of Community
26 Affairs regarding a conprehensive plan or plan
27 anmendnent under review by the departnent;
28 providing duties of a departnental enpl oyee who
29 receives such a conmmunication; providing for
30 rebuttal of such communication; providing a
31 penalty; anending s. 235.193, F.S.; providing
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requi renments with respect to chall enge by an

af fected person of a |local governnent's

determ nation of a proposed public educationa
facility's consistency with the |oca

conpr ehensi ve plan and | and devel opnent
regul ati ons under certain conditions; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (a) of subsection (1) and
paragraph (a) of subsection (10) of section 163.3184, Florida
Statutes, 1996 Supplenent, are anended to read:

163. 3184 Process for adoption of conprehensive plan or
pl an anendnent. - -

(1) DEFINITIONS.--As used in this section

(a) "Affected person" includes the affected |oca
governnment; persons owni ng property, residing, or owning of
operating a business within the boundaries of the |oca
gover nnment whose plan is the subject of the review and
adj oi ning | ocal governnents that can denpbnstrate that the plan
or plan anendnent will produce substantial inpacts on the
i ncreased need for publicly funded infrastructure or
substantial inpacts on areas designated for protection or
special treatment within their jurisdiction. Each person
ot her than an adjoining |ocal governnent, in order to qualify
under this definition, shall also have submtted oral or
witten coments, recommendations, or objections to the |oca
governnment during the period of tine beginning with the
transnittal hearing for the plan or plan anendnent and endi ng
with the adoption of the plan or plan anmendnent.
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(10) PROCESS | F LOCAL PLAN OR AMENDMENT |'S NOT I N
COWPLI ANCE. - -

(a) |If the state |land planning agency issues a notice
of intent to find the conprehensive plan or plan anendnent not
in conpliance with this act, the notice of intent shall be
forwarded to the Division of Administrative Hearings of the
Depart nent of Managenent Services, which shall conduct a
proceedi ng under ss. 120.569 and 120.57 in the county of and
convenient to the affected local jurisdiction. The parties to
the proceedi ng shall be the state | and pl anni ng agency, the
af fected | ocal governnent, and any affected person who

i ntervenes. Ne—+newissue—+may—be—aHeged—as—areason—toftind—=a

e e . I . od I
shatHH—not—inectude—execusable—negteet— I n the proceeding, the

| ocal governnent's determ nation that the conprehensive plan

or plan anendrment is in conpliance is presuned to be correct.
The | ocal governnent's deternination shall be sustained unless
it is shown by a preponderance of the evidence that the

conpr ehensi ve plan or plan anendnent is not in conpliance. The
| ocal governnent's determnation that elenents of its plans
are related to and consistent with each other shall be
sustained if the deternmination is fairly debatable.

Section 2. For the purpose of incorporating the
anmendnent to section 163.3184(1)(a), Florida Statutes, 1996
Suppl enent, in a reference thereto, paragraph (f) of
subsection (12) of section 163.3191, Florida Statutes, 1996
Suppl enent, is reenacted to read:
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163. 3191 Eval uati on and apprai sal of conprehensive
pl an. - -

(12)

(f) The state land planning agency's decision to
grant, nodify, or termnate a witten agreenent on | oca
pl anni ng requirenents authorized by this subsection shall be
subject to a fornal adnministrative hearing pursuant to ss.
120. 569 and 120.57(1) upon petition by an affected person as
defined in s. 163.3184(1).

Section 3. For the purpose of incorporating the
anmendnent to section 163.3184(1)(a), Florida Statutes, 1996
Suppl enent, in references thereto, subsection (4) and
par agraph (a) of subsection (5) of section 163.3244, Florida
Statutes, 1996 Supplenent, are reenacted to read:

163. 3244 Sustai nabl e comuniti es denonstration
proj ect. --

(4) The departnent shall designate all or part of a
| ocal governnent as a sustainable comunity by witten
agreenent, which shall be considered final agency action. The
agreenent shall include the basis for the designation, any
condi tions necessary to conply with the intent of this
section, including procedures for mitigation of
extrajurisdictional inpacts of devel opnent in jurisdictions
wher e devel opnents of regional inpact would be abolished or
nodi fied, and criteria for evaluating the success of the
desi gnati on. Subsequent to executing the agreenment, the
departnment may renove the | ocal governnent's designation if it
determ nes that the l|ocal governnent is not neeting the terns
of the designation agreenent. |f an affected person, as
defined by s. 163.3184(1)(a), determ nes that a |l oca
governnment is not conplying with the terns of the designation
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1| agreenent, he or she may petition for adm nistrative revi ew of
2 | local government conpliance with the terns of the agreenent,
3| using the procedures and tinefranes for notice and conditions
4 | precedent described in s. 163.3213.

5 (5) Upon designation as a sustainable community, the
6 | l ocal government shall receive the follow ng benefits:

7 (a) Al conprehensive plan anendnents affecting areas
8| within the urban grow h boundary or functional equival ent

9| shall be adopted and reviewed in the manner described in ss.
10 | 163.3184(1), (2), (7), (14), (15), and (16) and 163.3187, such
11 | that state and regional agency reviewis elinmnated. The

12 | departnent shall not issue an objections, reconmendations, and
13 | conments report on proposed plan anendnents or a notice of

14 | intent on adopted plan anendnments; however, affected persons,
15| as defined by s. 163.3184(1)(a), nay file a petition for

16 | adninistrative review pursuant to the requirenments of s.

17 | 163.3187(3)(a) to challenge the conpliance of an adopted plan
18 | amendnent. Pl an anendnents that woul d change the adopted

19 | urban devel opnent boundary, inpact |ands outside the urban
20 | devel opnent boundary, or inpact lands within the coasta
21 | high-hazard area shall be reviewed pursuant to ss. 163.3184
22 | and 163.3187.
23 Section 4. Section 163.3190, Florida Statutes, is
24 | created to read:
25 163. 3190 Ex parte conmunications. - -
26 (1) No ex parte communication relative to the nerits
27 | or consistency of a plan or plan amendnent shall be nmde to
28 | the departnent during the review of a plan or plan anendnent
29 | by any person who, directly or indirectly, would have a
30| substantial interest in the proposed agency action, or by the
31| person's authorized representative or counsel
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1 (2) An enployee of the departnment who is involved in

2 | the decisional process involving a plan or plan anendnent and
3 | who receives an ex parte communication in violation of this

4| section shall place on the record of the pending matter al

5| witten comunications received, all witten responses to such
6 | communi cations, and a nenorandum stating the substance of al

7 | oral communications received and all oral responses nade, and
8| shall also advise all parties that such natters have been

9| placed on the record. Any party desiring to rebut the ex

10 | parte conmuni cations shall be allowed to do so, if such party
11 | requests the opportunity for rebuttal within 10 days after

12 | notice of such communi cation. The enployee may, if necessary
13| to elininate the effect of an ex parte communi cation, w thdraw
14 | from the deci sional process.

15 (3) Any person who nmakes an ex parte conmuni cation

16 | prohibited by this section, and any departnent enpl oyee who

17 | fails to place in the record any such communi cation, viol ates
18 | this section and may be assessed a civil penalty not to exceed
19 $500.

20 Section 5. Subsection (5) of section 235.193, Florida
21| Statutes, is anended to read:

22 235.193 Coordination of planning with | ocal governing
23 | bodi es. - -

24 (5) As early in the design phase as feasible, but at
25| | east before comenci ng construction of a new public

26 | educational facility, the local governing body that regul ates
27 | the use of land shall determine, in witing within 90 days

28 | after receiving the necessary informati on and a school board's
29 | request for a determ nation, whether a proposed public

30 | educational facility is consistent with the |Ioca

31 | conprehensive plan and | ocal |and devel opnent regul ations, to
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the extent that the regulations are not in conflict with or
the subject regulated is not specifically addressed by this
chapter or the State Uniform Buil ding Code, unless nutually
agreed. If the deternmination is affirmative, schoo
construction may proceed and further | ocal governnent
approval s are not required, except as provided in this
section. Failure of the |ocal governing body to nmake a
determination in witing within 90 days after a school board's
request for a determination of consistency shall be considered
an approval of the school board's application. |f the |oca

governnent and the school board have adopted joint procedures

for school siting, any affected person, as defined by s.

163. 3184, who chal |l enges the | ocal governnent's determnation

of consistency nmust have submitted oral or witten coments,

reconmendati ons, or objections to the |ocal governnent during

the period of tine beginning with the transnittal of the

necessary information and the school board's request for a

determ nation, and ending with the issuance of the

determ nation by the |ocal governnent.
Section 6. This act shall take effect October 1, 1997.
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2 HOUSE SUMVARY
3
Revi ses_the definition of "affected person" for purposes
4 of provisions which provide procedures for adoption of a
| ocal governnent's conprehensive plan or plan anmendnent.
5 RenmpveS a restriction on alleging a new issue as a reason
to find a plan or plan anmendnent "not in conpliance in
6 certain admnistrative pl eadi ngs.
7
Prohibits an¥ ex parte comrunication to the Departnment of
8 Community Affairs regardln? a conprehensive _plan or plan
amendnent under review by the departnment.  Provides
9 duties of a departnental” enpl oyee who receives such a
conmuni cation. Provides for rebuttal of such
10 communi cation. Provides a penalty.
11
Provides requirenents with respect to chall enge by. an
12 af fected person of a local governnent's deterni nation of
a proposed public educational facility's consistency with
13 the | ocal conprehensive plan and | and” devel opnent
regul ations en the | ocal governnment and the schoo
14 board have adopted joint procedures for school siting.
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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