Florida Senate - 1998 CS for SB 986

By the Cormittee on Natural Resources and Senat or Bronson

312-1767-98

1 A bill to be entitled

2 An act relating to environnental mitigation

3 anending s. 373.4137, F.S.; authorizing the

4 Departnent of Transportation to include an

5 inventory of habitats inpacted by projects in

6 t he adopted work program providing uses for

7 speci fied funding; providing that prelimnnary

8 approval of a mitigation plan is not a decision
9 af fecting substantial interests; revising

10 fundi ng provisions through future fiscal years;
11 aut hori zi ng the amendnent of mitigation plans;
12 providing that the nodification process does

13 not constitute an agency rule; deleting

14 obsol ete provisions; providing | egislative

15 findings and intent with respect to a

16 mtigation plan for the Dade County Lake Belt
17 Area to offset the inpact of mning activities;
18 i mposing a fee on the comercial extraction of
19 i merock and sand fromthe Dade County Lake
20 Belt Area; requiring the proceeds of the fee to
21 be paid to the Departnent of Revenue; providing
22 for transfer of the fee to the South Florida
23 Wat er Managenent District and deposit in a
24 separate interest-bearing account; providing
25 for the Departnent of Revenue to adm nister the
26 collection of the fee; authorizing the
27 departnment to adopt rules; providing for an
28 annual adjustnment of the fee rate after a
29 speci fi ed date; specifying purposes for which
30 the proceeds of the fee may be used; requiring
31 that expenditures fromthe trust fund be
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approved by an interagency committee; providing
for nmenbership of the conmmittee; providing that
payment of the fee satisfies certain
requirements for mitigation; providing for
suspensi on of inposition of the fee under
certain circunmstances; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 373.4137, Florida Statutes, is
amended to read:

373.4137 Mtigation requirenents.--

(1) The Legislature finds that environnental
mtigation for the inpact of transportation projects proposed
by the Departnent of Transportation can be nore effectively
achi eved by regional, long-range nitigation planning rather
than on a project-by-project basis. It is the intent of the
Legislature that nitigation to offset the adverse effects of
these transportation projects be funded by the Departnent of
Transportation and be carried out by the Departnent of
Envi ronnental Protection and the water managenment districts,
including the use of mitigation banks established pursuant to
this part.

(2) Environnental inpact inventories for
transportati on projects proposed by the Departnent of
Transportation shall be devel oped as foll ows:

(a) Each June 1 Beginning—Juty—21996, the Departnent of
Transportation shall submt anndaty to the Departnment of
Envi ronnmental Protection and the water managenent districts a
copy of its adopted work program and an inventory of habitats

2
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addressed in the rul es adopted pursuant to this part and s.
404 of the Clean Water Act, 33 U S.C. s. 1344, which nay be
i mpacted by its plan of construction for transportation

projects in the next H+st 3 years of the adopted work
program The Departnent of Transportation nmay al so i nclude an

i nventory of habitats that nay be inpacted by any future

transportation project identified in the adopted work program

Fer—the—Jduty—1996—subnmttal-The i nventory nmay exclude those

proj ects which have received pernits pursuant to this part and
s. 404 of the Clean Water Act, 33 U S.C. s. 1344, projects for
which mitigation planning or design has conrenced, or projects

for which nmitigation has been inplenented in anticipation of
future pernmitting needs.

(b) The environnental inpact inventory shall include a
description of these habitat inpacts, including their
| ocation, acreage, and type; state water quality
classification of inpacted wetlands and ot her surface waters;
any other state or regional designations for these habitats;
and a survey of threatened species, endangered species, and
speci es of special concern affected by the proposed project.

(3) To fund the nmitigation plan for the projected
impacts identified in the inventory described in subsection
(2), beginantng—Juty—1—199%-the Departnent of Transportation
shall identify funds quarterly in an escrow account within the
State Transportation Trust Fund established by the Departnent
of Transportation for the benefit of the Departnent of
Envi ronmental Protection. Any interest earnings fromthe
escrow account shall be returned to the Departnment of
Transportation. The Departnment of Environnental Protection
shal |l request a transfer of funds fromthe escrow account to
t he Ecosystem Managenent and Restoration Trust Fund no sooner

3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPER O

r

Florida Senate - 1998 CS for SB 986
312-17

i 67-98

than 30 days prior to the date the funds are needed to pay for
activities contained in the mtigation prograns. The anount
transferred each year by the Departnent of Transportation
shal |l correspond to a cost per acre of $75,000 nultiplied by
the projected acres of inpact identified in the inventory
described in subsection (2) within the water nanagenent
district for that year. The water nmanagenent district may
draw fromthe trust fund no sooner than 30 days prior to the
date funds are needed to pay for activities associated with
devel opnent or inplenentation of the mtigation plan described
in subsection (4). Activities associated with the devel opnent

of the mtigation plan include, but are not linmted to,

desi gn, engineering, production, and staff support.Each July

l—beginnng—+n—1998t he cost per acre shall be adjusted by

t he percentage change in the average of the Consuner Price

I ndex issued by the United States Departnent of Labor for the
nost recent 12-nonth period endi ng Septenber 30, conpared to
t he base year average, which is the average for the 12-nonth
period endi ng Septenber 30, 1996. At the end of each year
the projected acreage of inpact shall be reconciled with the
acreage of inpact of projects as permtted pursuant to this
part and s. 404 of the Clean Water Act, 33 U S.C. s. 1344, and
the following year's transfer of funds shall be adjusted
accordingly to reflect the overtransfer or undertransfer of
funds fromthe preceding year. The Departnent of Environnental
Protection is authorized to transfer such funds fromthe
Ecosyst em Managenment and Restoration Trust Fund to the water
managenent districts to carry out the nmitigation prograns.

(4) Prior to Decenber 1 of each year beeenber—3%-
1996, each water nanagenent district, in consultation with the

Departnent of Environnental Protection, the United States Arny
4
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Corps of Engi neers, and other appropriate federal, state, and
| ocal governnents, shall develop a plan for the primary

pur pose of conplying with the mtigation requirenents adopted
pursuant to this part and 33 U. S.C. s. 1344. This plan shal
al so address significant aquatic and exotic plant problens

wi thin wetlands and ot her surface waters. |n devel opi ng such
pl ans, the districts shall utilize sound ecosystem nanagenent
practices to address significant water resource needs. In
determning the activities to be included in such plans, the
districts shall also consider the purchase of credits from
public or private mtigation banks pernitted under this part
and shall include such purchase as a part of the nitigation
pl an when such purchase would of fset the inpact of the
transportation project, provide equal benefits to the water
resources than other mitigation options being considered, and
provide the nost cost-effective mitigation option. The
mtigation plan shall be prelimnarily approved by the water
managenent district governing board and shall be subnmitted to
the secretary of the Departnent of Environnental Protection
for review and final approval. The prelimnary approval by the

wat er nmanagenent district governing board does not constitute

a decision that affects substantial interests as provided by

s. 120.569. At least 30 days prior to prelimnary approval,
the water managenent district shall provide a copy of the
draft mitigation plan to any person who has requested a copy.
(a) |If the Departnent of Environnental Protection and
wat er managenent districts are unable to identify nitigation
that would offset the inpacts of a project included in the
i nventory, either due to the nature of the inpact or the
anount of funds avail able, that project shall not be addressed

5
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in the mtigation plan and the project shall not be subject to
the provisions of this section.

(b) Specific projects may be excluded fromthe
environnental inpact inventory and the nitigation plan and

shal |l not be subject to this section upon the agreenent of the
Departnent of Transportation, the Departnent of Environnental
Protection, and the appropriate water nanagenent district that
the inclusion of such projects would hanper the efficiency or
timeliness of the mitigation planning and pernmitting process.

(c) Those transportation projects that are proposed to
commence in fiscal year 1996-1997 shall not be addressed in
the mtigation plan, and the provisions of subsection (7)
shall not apply to these projects. The Departnment of
Transportation may enter into interagency agreenents with the
Departnent of Environnental Protection or any water nanagemnent
district to performnitigation planning and inplenentation for
t hese projects.

(d) On July 1, 1996, the Departnment of Transportation
transferred shatH—t+ransfer to the Departnent of Environnental
Protection $12 nmillion fromthe State Transportati on Trust
Fund for the purposes of the surface water inprovenent
managenent program and to address statew de aquatic and exotic
pl ant problens within wetlands and other surface waters. Such
funds shall be considered an advance upon funds that the
Departnent of Transportation would provide for statew de
mtigation during the 1997-1998 t hrough 2004- 2005—%1998-1999-
ant—1999-26060 fiscal years. This use of mitigation funds for
surface water inprovenent nmanagenent projects or aquatic and

exotic plant control may be utilized as mtigation for

transportation projects to the extent that it conplies with

the mtigation requirenents adopted pursuant to this part and
6
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33 U S.C s. 1344. Any surface water inprovenent and

nmanagenent or aquatic or exotic plant control projects

undertaken using the $12-nmillion advance which do not result

in mtigation credit for inpacts addressed in the nitigation

plan for fiscal year 1996-1997 shall remain available for

mtigation credit during subsequent fiscal years up to and

i ncluding fiscal year 2004-2005, and, when used as mitigation

the $12-nillion advance shall be reduced by $75, 000 per acre

of inpact mitigated. For any fiscal year through and incl uding

fiscal year 2004-2005, after reducing the $12-mllion advance

pursuant to the preceding sentence, then to the extent that

the costs of devel oping and inplenenting the nitigation plans

devel oped by the water managenent districts is | ess than the

anmount transferred fromthe Departnment of Transportation to

the Departnent of Environmental Protection pursuant to

subsection (3), the difference for that fiscal year shall be

credited towards the $12-m | lion advance. Fe—the—extent—that
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1 (5) The water managenent district shall be responsible
2| for ensuring that mitigation requirenents pursuant to 33

3| US C s. 1344 are net for the inpacts identified in the

4 | inventory described in subsection (2), by inplenmentation of

5| the approved plan described in subsection (4) to the extent

6| funding is provided as—funded by the Departnment of

7| Transportation. During the federal permtting process, the

8 | wat er managenent district nmay deviate fromthe approved

9| mtigation plan in order to conply with federal pernmitting

10 | requi renents.

11 (6) The mitigation plan shall be updated annually to
12 | reflect the npbst current Departnent of Transportation work

13 | program Each update of the nitigation plan shall be

14 | subnmitted to the secretary of the Departnent of Environnental
15| Protection for approval as described in subsection (4).

16 | However, such approval shall not be applicable to a deviation
17 | as described in subsection (5) or subsection (7).

18 (7) In order to anticipate schedul e changes or

19 | additional projects that nay arise, the departnent and water
20 | managenent district staff may anend the nitigation plans
21 | throughout the year and may establish a process for these
22 | nodifications. The process for these nodificati ons does not
23| constitute a rule within the neaning of s. 120.52. Departnent
24 | staff may request legislative funding in anticipation of these
25 | changes.
26 (8) 7 Upon approval by the secretary of the
27 | Departnent of Environnental Protection, the nmitigation plan
28 | shall be deened to satisfy the mtigation requirenents under
29 | this part and any other mtigation requirenents inposed by
30| local, regional, and state agencies for inpacts identified in
31| the inventory described in subsection (2). The approval of
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1| the secretary shall authorize the activities proposed in the
2| mtigation plan, and no other state, regional, or local permt
3 | or approval shall be necessary.

4 (9) 8y This section shall not be construed to

5| elimnate the need for the Departnment of Transportation to

6| conply with the requirenent to inplenent practicabl e design

7 | nodifications, including realignnment of transportation

8| projects, to reduce or elinmnate the inpacts of its

9 | transportation projects on wetlands and other surface waters
10| as required by rul es adopted pursuant to this part, or to

11| dininish the authority under this part to regul ate other

12 | inpacts, including water quantity or water quality inpacts, or
13 | inpacts regul ated under this part that are not identified in
14 | the inventory described in subsection (2).

15 (10) 9y The recomended mitigation plan shall be

16 | annual ly submitted to the Executive Ofice of the Governor and
17 | the Legislature through the |egislative budget request of the
18 | Departnent of Environnmental Protection in accordance with

19 | chapter 216. Any funds not directed to inplenent the

20| mitigation plan should, to the greatest extent possible, be
21| directed to fund aquatic and exotic plant problens within the
22 | wetl ands and ot her surface waters.

23 16— By—bPecenber—1—199+ —the Departrent—of

24 . I T I . T

25 r . _ shah b I ’
26 | the—President—of—the—Senate,—and—the—Speaker—of—theHouse—-of
27 . I " hei-rrof . TN e
28 | retud I : i I . - . e I
29 I e . w I . . .

30 | Fhe—report——shatH—also—recomend—any—arendrents—to—thi-s—seetion
31 | necessary—to—inprove—theprocess—for—developing—and
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- : L I I
Lo o bal b at soinettd .
. I : b et eation—band

" itk I - . I .
Section 2. Dade County Lake Belt Mtigation Plan

mtigation for nmining activities within the Dade County Lake
Belt.--

(1) The Legislature finds that the inpact of nining
within the Dade County Lake Belt Area is offset by a
mtigation plan that is designated the "Lake Belt Mtigation

Plan." The per-ton fee assessed on |linestone sold fromthe

Dade County Lake Belt Area shall be used for acquiring

environnental ly sensitive |ands and for restoration

nmai nt enance, and ot her environnmental purposes. Further, the

Legislature finds that the public benefit of a sustainable

supply of linestone construction materials for public and

private projects requires a coordi nated approach to pernitting

activities on wetlands within the Dade County Lake Belt in

order to provide the certainty necessary to encourage

substantial and continued i nvestnent in the |inestone

processi ng pl ant and equi prent required to efficiently extract

the linmestone resource. It is the intent of the Legislature

that the Lake Belt Mtigation Plan satisfy all |ocal, state,

and federal requirenents for nmining activity within the Dade
County Lake Belt Area.
(2) To provide for the mtigation of wetland resources

lost to nmining activities within the Dade County Lake Belt

Area, effective January 1, 1999, a fee is inposed on each ton

of linmerock and sand extracted by any person who engages in

t he busi ness of extracting linmerock or sand fromw thin the
Dade County Lake Belt Area. The fee is at the rate of 4.41
10
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cents for each ton of linerock and sand sold fromw thin the

Dade County Lake Belt Area in raw, processed, or nmanufactured

form including, but not limted to, sized aggregate, cenent,

concrete, and concrete products. Any linerock or sand that is

used within the mine fromwhich the linmerock or sand is

extracted is exenpt fromthe fee. The anpunt of the fee

i nposed under this section nust be stated separately on the

i nvoi ce provided to the purchaser. The proceeds of the fee

nmust be paid to the Departnment of Revenue on or before the

20th day of the nonth follow ng the cal endar nonth in which

t he sal e occurs.

(3) The fee inposed by this section nust be reported

to the Departnent of Revenue. Paynent of the fee nust be

acconpani ed by a form prescribed by the Departnent of Revenue.

The proceeds of the fee, less adninistrative costs, nust be

transferred by the Departnment of Revenue to the South Florida

Wat er Managenent District and deposited into an

i nterest-bearing account to be naintai ned separately and not

comm ngled with other funds. As used in this section, the term

proceeds of the fee" neans all funds collected and recei ved

by the Departnent of Revenue under this section, including

i nterest and penalties on delinquent fees. The anpunt deducted

for administrative costs may not exceed 3 percent of the tota

revenues coll ected under this section and may equal only those

administrative costs reasonably attributable to the fee.

(4)(a) The Departnent of Revenue shall admninister

collect, and enforce the fee authorized under this section in

accordance with the procedures used to adm nister, collect,

and enforce the general sales tax inposed under chapter 212,

Florida Statutes. The provisions of chapter 212, Florida

Statutes, with respect to the authority of the Departnent of
11
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Revenue to audit and nake assessnents, the keepi ng of books

and records, and the interest and penalties inposed on

delinquent fees apply to this section. The fee nay not be

included in conputing estimted taxes under section 212.11

Florida Statutes, and the dealer's credit for collecting taxes

or fees provided for in section 212.12, Florida Statutes, does

not apply to the fee inposed by this section

(b) In adninistering this section, the Departnent of

Revenue may enpl oy persons and i ncur expenses for which funds

are appropriated by the Legislature. The Departnent of Revenue

shal | adopt rules and prescribe and publish forns necessary to

adm ni ster this section. The Departnent of Revenue shal

establish audit procedures and may assess delinquent fees.
(5) Beginning July 1, 2000, and each July 1
thereafter, the per-ton fee shall be adjusted by the

percent age change in the average of the Consunmer Price |ndex

i ssued by the United States Departnent of Labor for the nobst

recent 12-nonth period endi ng on Septenber 30, and the

percent age change in the Producer's Price Index for Net Qutput

of Crushed and Broken Stone, South Atlantic Region, issued by

the United States Departnent of Labor for the npst recent

12-nmont h period endi ng on Septenber 30, conpared to the

average of these indexes for the base year, which is the
12-mont h period endi ng on Septenber 30, 1999.
(6)(a) The proceeds of the fee nust be used to conduct

mtigation activities that are appropriate to offset the |oss

of the value and functions of wetlands as a result of nining

activities in the Dade County Lake Belt Area and nust be used

in a manner consistent with the recommendati ons contai ned in

the reports submitted to the Legislature by the Dade County

Lake Belt Plan Inplenentation Conmittee and adopted under
12
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section 373.4149, Florida Statutes. Such nitigation nmay

i ncl ude the purchase, enhancenent, restoration, and nanagenent

of wetlands and upl ands and may al so i nclude structura

nodi fications to the existing drai nage systemto enhance the

hydr ol ogy of the Dade County Lake Belt Area. Funds may al so be

used to rei nburse other fundi ng sources, including the Save

Qur Rivers Land Acquisition Programand the Interna

| nprovenent Trust Fund, for the purchase of |ands that were

acquired in areas appropriate for mtigation due to rock

m ning and to rei nburse governnental agencies that exchanged

| and under section 373.4149, Florida Statutes, for mtigation

due to rock mning.

(b) Expenditures nmust be approved by an interagency

committee that consists of representatives fromthe M am - Dade

County Department of Environnental Resource Managenent, the

Departnent of Environnental Protection, the South Florida
Wat er Managenent District, the Gane and Fresh Water Fish
Commi ssion, and, at the discretion of the conmmittee,

addi ti onal nenbers who represent federal regulatory,

environnental, and fish and wildlife agencies and

representatives of the |linestone industry.

(7) Paynent of the fee inposed by this section

satisfies the nitigation requirenents i nposed under sections
373.403-373.439, Florida Statutes, and any applicable county
ordi nance for |l oss of the value and functions of wetlands. In

addition, it is the intent of the Legislature that the paynent

of the fee inposed by this section satisfy all federa

mtigation requirenents.

(8) |If a general pernmit by the United States Arny

Corps of Engineers, or an appropriate long-termpermt for

m ning, issued on or before Septenber 30, 2000, is
13
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1| inconsistent with the Dade County Lake Belt Plan, this

2 | section, and sections 378.4115, 373.4149, and 373. 4415,

3| Florida Statutes, the fee inposed by this section is suspended

4 | until reenacted by the Legislature.

5 Section 3. This act shall take effect upon becoming a

6| | aw.

7

8 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

9 SB 986

10

11| The conmittee substitute nmakes a nunber of largely technica
changes intended to clarify the_PrOV|s!ons relatln? to the

12 | one-fine $12 nmillion paynent utilized in 1996 and the uses
whi ch woul d satisfy cancelling this debt. Certain obsolete

13 | provisions are del et ed.

14| Sinmlar provisions to those in SB 1988, relatin? to the Dade
County Lake Belt Mtigation Plan, are added to this bill

15| Provides that a 4.41 Cent per-ton fee be assessed on each ton
of linmerock_and sand extracted within the Dade County Lake

16 | Belt Area. The fee is to be used for acquiring environnentally
sensitive | ands and for restoration, maintenance, and ot her

17 | environnental purposes.

18 | The Departnent of _Revenue shall administer, collect, and
enforce the fee. The proceeds of the fee, l ess admi nistrative

19 | costs, nmust be transferred by the Departnent of Revenue to the
South Florida Water Managenent District and deposited into an

20 | interest-hearing account 'to be mmintained separately and not

21 comm ngl ed wi th ot her funds.
Provides for future adjustnent of the fee. Provides for

22 | suspension of the fee under certain conditions.

23

24

25

26

27

28

29

30

31
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