Florida Senate - 1999 CS for SB 1016

By the Committee on Health, APing and Long- Term Care; and
Senat ors Sebesta, Lee and Sul l'i van

317-2119A-99

1 A bill to be entitled

2 An act relating to pharnacy practice; providing
3 a short title; anending s. 465.003, F.S.

4 defining the term"data conmuni cati on device";
5 anending s. 465.016, F.S.; providing that using
6 or releasing a patient's records except as

7 aut hori zed by chapter 455 or chapter 465, F.S.
8 constitutes a ground for disciplinary action

9 agai nst a pharnacist, for which there are

10 penal ties; anending s. 465.017, F.S.; providing
11 addi tional persons to whomand entities to

12 which records relating to the filling of

13 prescriptions and the dispensing of nedicina

14 drugs that are maintained by a pharnmacy may be
15 furni shed; specifying authorized uses of

16 patient records by pharmacy owners; providing
17 restrictions on such records when transnitted
18 t hrough a data communi cation devi ce; anendi ng
19 s. 465.015, F. S.; providing penalties for

20 unaut hori zed use of pharmacy records when

21 transnitted through a data comuni cation

22 devi ce; conform ng cross-references; anendi ng
23 ss. 465.014, 465.0196, 468.812, 499.003, F.S.
24 conform ng cross-references; providing an

25 ef fective date.

26

27| Be It Enacted by the Legislature of the State of Florida:
28

29 Section 1. This act may be cited as the "Pharmacy
30| Patient Privacy Act of 1999."

31
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1 Section 2. Present subsections (4) through (14) of

2 | section 465.003, Florida Statutes, are renunbered as

3 | subsections (5) through (15), respectively, and a new

4 | subsection (4) is added to that section to read:

5 465.003 Definitions.--As used in this chapter, the

6| term

7 (4) "Data communi cation device" neans an el ectronic

8 | device that receives electronic information from one source

9] and transnmits or routes it to another, including, but not

10| linmted to, any such bridge, router, switch, or gateway.

11 Section 3. Paragraph (qgq) is added to subsection (1) of
12 | section 465.016, Florida Statutes, to read:

13 465.016 Disciplinary actions.--

14 (1) The following acts shall be grounds for

15| disciplinary action set forth in this section:

16 (q) Using or releasing a patient's records except as
17 | aut hori zed by this chapter and chapter 455.

18 Section 4. Subsection (2) of section 465.017, Florida
19| Statutes, is anended to read:
20 465.017 Authority to inspect.--
21 (2) Except as permitted by this chapter, and chapters
22 | 406, 409, 455, 499, and 893, records numintained by i a
23 | pharmacy relating to the filling of prescriptions and the
24 | di spensing of nedicinal drugs shall not be furnished, except
25| upon the witten authorization of the patient,to any person
26 | other than to the patient for whomthe drugs were di spensed,
27 | o+ her or his legal representative, or—to—the—departrnent
28 | pursuant—to—existing—taw—or, in the event that the patient is
29 | incapaci tated or unable to request such satd records, her or
30| his spouse; to the departnent pursuant to law, to health care
31| practitioners and pharnmacists consulting with or dispensing to
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1| the patient; or to insurance carriers or other payors

2 | authorized by the patient to receive such records. For

3| purposes of this section, the pharnacy pernithol der shall be
4| considered the custodian of records nmaintained in a pharnacy.
5| The pharmacy owner nay use such records internally in the

6 | aggregate without patient identification data, regardl ess of
7 | where such records are held, for purposes reasonably rel ated
8| to the business and practice of only that pharnacy execept—upon
9 | thewitten—authoertzation—of——such—patient. Such records nay
10| be furnished in any civil or criminal proceeding, upon the

11 | i ssuance of a subpoena froma court of conpetent jurisdiction
12 | and proper notice to the patient or her or his |egal

13 | representative by the party seeking such records. Such

14 | records or any part thereof, if transmtted through a data

15 | conmruni cati on devi ce not under the control or ownership of a
16 | pharnacy or affiliated conpany or not directly between a

17 | pharnacy and a treating practitioner, nmay not be accessed,

18 | used, or nmintained by the operator or owner of the data

19 | conmruni cati on devi ce unless specifically authorized by this
20| section. It is the intent of this subsection to allow the use
21| and sharing of such records to inprove patient care, provided
22 | the pharnmacist acts in the best interests of her or his
23| patient. Nothing in this subsection nay be construed to
24 | authorize or expand solicitation or marketing to patients or
25| potential patients in any manner not otherw se specifically
26 | aut hori zed by | aw
27 Section 5. Section 465.014, Florida Statutes, is
28 | anended to read:
29 465. 014 Pharnmacy technician.--No person other than a
30| licensed pharmaci st or pharnmacy intern nay engage in the
31| practice of the profession of pharmacy, except that a |licensed
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pharmaci st nmay del egate to nonlicensed pharnmacy technicians
t hose duties, tasks, and functions which do not fall within
the purview of s. 465.003(13)¢*2). Al such del egated acts
shal | be perfornmed under the direct supervision of a |icensed
phar maci st who shall be responsible for all such acts
perforned by persons under his or her supervision. A pharnacy
techni ci an, under the supervision of a pharmacist, nay
initiate or receive communications with a practitioner or his
or her agent, on behalf of a patient, regarding refil
aut hori zation requests. No |icensed pharnaci st shal
supervi se nore than one pharnmacy technician unl ess otherw se
permitted by the guidelines adopted by the board. The board
shal | establish guidelines to be followed by |icensees or
permttees in determning the circunstances under which a
| i censed pharnaci st may supervi se nore than one but not nore
than t hree pharnmacy technicians.

Section 6. Paragraph (c) of subsection (2) of section
465. 015, Florida Statutes, is anended, present subsection (4)
of that section is redesignhated as subsection (5) and anended,
and a new subsection (4) is added to that section, to read:

465.015 Violations and penalties.--

(2) It is unlawful for any person

(c) To sell or dispense drugs as defined in s.
465. 003(8) tAwi thout first being furnished with a
prescription.
(4) It is unlawful for records maintained by a

pharnmacy relating to the filling of prescriptions and the

di spensing of nedicinal drugs, if transnitted through a

dat a- communi cati on devi ce not under the control or ownership

of a pharmacy or affiliated conpany or not transnitted

directly between a pharmacy and a treating practitioner, to be
4
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1| accessed, used, or maintained by the operator or owner of the
2 | data- conmmmuni cati on device unl ess specifically authorized by s.
3| 465.017.

4 (5) t4)» Any person who viol ates any provision of

5| subsection (1), er subsection (3), or subsection (4)is guilty
6 | of a m sdenmeanor of the first degree, punishable as provided
7]1ins. 775.082 or s. 775.083. Any person who viol ates any

8 | provision of subsection (2) is guilty of a felony of the third
9 | degree, punishable as provided in s. 775.082, s. 775.083, or
10| s. 775.084. In any warrant, information, or indictnent, it

11 | shall not be necessary to negative any exceptions, and the

12 | burden of any exception shall be upon the defendant.

13 Section 7. Section 465.0196, Florida Statutes, is

14 | anended to read:

15 465. 0196 Special pharmacy pernits.--Any person

16 | desiring a pernmt to operate a pharnmacy which does not fal

17| within the definitions set forth in s. 465.003(11)16)(a) 1.
18] 2., and 3. shall apply to the departnent for a special

19 | pharnacy permit. |If the board certifies that the application
20| conplies with the applicable aws and rules of the board
21 | governing the practice of the profession of pharmacy, the
22 | departnment shall issue the permit. No pernit shall be issued
23 | unless a licensed pharnmacist is designated to undertake the
24 | professional supervision of the conpoundi ng and di spensi ng of
25| all drugs dispensed by the pharmacy. The |icensed pharmaci st
26 | shall be responsible for nmaintaining all drug records and for
27 | providing for the security of the area in the facility in
28 | whi ch the conpoundi ng, storing, and dispensing of nedicina
29 | drugs occurs. The pernmittee shall notify the departnent
30| within 10 days of any change of the licensed pharnmaci st
31| responsible for such duties.
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Section 8. Subsection (3) of section 468.812, Florida
Statutes, is anended to read:

468.812 Exenptions fromlicensure. --

(3) The provisions of this act relating to orthotics
or pedorthics do not apply to any licensed pharmacist or to
any person acting under the supervision of a |icensed
pharnmaci st. The practice of orthotics or pedorthics by a
pharmaci st or any of the pharnaci st's enpl oyees acting under
t he supervision of a pharmacist shall be construed to be
within the neaning of the term"practice of the profession of
pharmacy” as set forth in s. 465.003(13) %2}, and shall be
subject to regulation in the same manner as any ot her pharnacy
practice. The Board of Pharmacy shall develop rul es regarding
the practice of orthotics and pedorthics by a pharmacist. Any
phar maci st or person under the supervision of a pharnacist
engaged in the practice of orthotics or pedorthics shall not
be precluded fromcontinuing that practice pending adoption of
t hese rul es.

Section 9. Subsection (19) of section 499.003, Florida
Statutes, is anended to read:

499. 003 Definitions of ternms used in ss.

499. 001-499.081.--As used in ss. 499.001-499.081, the term

(19) "Legend drug," "prescription drug,"” or "nedicina
drug" neans any drug, including, but not limted to, finished
dosage forns, or active ingredients subject to, defined by, or
described by s. 503(b) of the Federal Food, Drug, and Cosnetic
Act or s. 465.003(8)¢#, s. 499.007(12), or s. 499.0122(1)(b)
or (c).

Section 10. This act shall take effect July 1, 1999.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1016

The bill clarifies that the pharnacy pernithol der shall be
consi dered the custodian of records” maintained in a pharnacy.
The bill provides a crimnal penalty for the unauthorized uSe
of pharmacy records when transmtted through a data

conmuni cati on device by aa% person who operates or owns a data
conmuni cati on device ahd who accesses, uses, or nmintains
pharnmacy records in violation of the provisions of the bill
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