Fl ori da House of Representatives - 1999 HB 1113
By Representative Brunmrer

1 Abill to be entitled

2 An act relating to taxation; anmending ss.

3 95. 091, 212.07, 212.18, 213.053, 215.26, F.S.
4 creating ss. 213.235, 213.255, F.S.; anending
5 certain statutes of linmitation; reducing the

6 period for tolling of the statute of

7 limtations; prescribing circunstances for the
8 tolling of the statute of lintations as a

9 result of administrative or judicial

10 proceedi ngs; providing for the annual issuance
11 of resale certificates to active accounts;

12 aut hori zi ng the Departnent of Revenue to

13 di scl ose to a deal er or taxpayer whether a

14 specified certificate is active, cancel ed,

15 i nactive, or invalid; providing for periodic
16 adj ustnment of the rate of interest to be

17 charged on certain tax deficiencies; providing
18 ci rcunst ances under which the Departnment of

19 Revenue is to pay interest to the taxpayer
20 speci fyi ng when applications for refunds nust
21 be filed; directing the Departnent of Revenue
22 to establish a toll-free nunber for the
23 verification of valid registration nunbers and
24 resale certificates; directing the Departnent
25 of Revenue to establish a systemfor receiving
26 information fromdealers regarding certificate
27 nunbers; directing the Departnent of Revenue to
28 expand its deal er education programregardi ng
29 the proper use of resale certificates;
30 provi di ng appropriations; providing effective
31 dat es.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsections (3) and (4) of section 95.091
4| Florida Statutes, are anended to read

5 95.091 Limtation on actions to collect taxes.--

6 (3)(a)l. Wth the exception of taxes |evied under

7 | chapter 198 and tax adjustnents nmade pursuant to s. 220. 23,

8 | the Departnment of Revenue nmmy determ ne and assess the anopunt
9| of any tax, penalty, or interest due under any tax enunerated
10 in s. 72.011 which it has authority to adm nister and the

11 | Departnent of Busi ness and Professional Regul ati on may

12 | determi ne and assess the anount of any tax, penalty, or

13 | interest due under any tax enunerated in s. 72.011 which it
14 | has authority to adm nister

15 a. For taxes due before July 1, 1999, within 5 years
16 | after the date the tax is due, any return with respect to the
17 | tax is due, or such return is filed, whichever occurs |ater
18 | and for taxes due on or after July 1, 1999, within 3 years

19 | after the date the tax is due, any return with respect to the
20| tax is due, or such return is filed, whichever occurs |ater
21 b. For taxes due before July 1, 1999,within 6 years
22 | after the date the taxpayer either nakes a substanti al

23 | underpaynent of tax, or files a substantially incorrect

24 | return;

25 c. At any tinme while the right to a refund or credit
26 | of the tax is available to the taxpayer;

27 d. For taxes due before July 1, 1999, at any tine

28 | after the taxpayer has filed a grossly false return

29 e.d— At any tinme after the taxpayer has failed to make
30| any required paynent of the tax, has failed to file a required
31| return, or has filed a gressty—+false—or fraudulent return,
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except that for taxes due on or after July 1, 1999, the

limtation prescribed in sub-subparagraph a. applies if the

t axpayer has disclosed in witing the tax liability to the

departnment before the departnent has contacted the taxpayer;

or
f.e~ In any case in which there has been a refund of
tax erroneously made for any reason:
(1) For refunds nmade before July 1, 1999, within 5
years after making such refund; and

(1'1) For refunds made on or after July 1, 1999, within

3 years after nmking such refund,

or at any tinme after making such refund if it appears that any
part of the refund was induced by fraud or the
m srepresentation of a material fact.

2. For the purpose of this paragraph, a tax return
filed before the |ast day prescribed by |aw, including any
extensi on thereof, shall be deened to have been filed on such
| ast day, and paynents nade prior to the |ast day prescribed
by |l aw shall be deened to have been paid on such |ast day.

(b)1. The limtations in this subsection shall be
tolled for a period of 2 years with respect to audits in which

the notice of intent to conduct the audit was i ssued before

July 1, 1999,if the Departnent of Revenue has issued a notice

of intent to conduct an audit or investigation of the
taxpayer's account within the applicable period of tine as
specified in this subsection. The departnent shall commence
an audit within 120 days after it issues a notice of intent to
conduct an audit, unless the taxpayer requests a delay. |If

t he taxpayer does not request a delay and the departnent does

3
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not begin the audit within 120 days after issuing the notice,
the tolling period shall term nate.
2. For audits in which the notice of intent to conduct

the audit was issued on or after July 1, 1999, the linitation

period shall be tolled for 1 year after issuing the notice. If

t he taxpayer does not enter into an agreenent to extend the

period pursuant to s. 213.23, the tolling period shal

terninate after 1 year.

(4) |If administrative or judicial proceedings for
review of the tax assessnent or collection are initiated by a

t axpayer beguft within the & period of limtation prescribed in
this section, the running of the period shall be tolled during
t he pendency of the proceedi ng. Administrative proceedi ngs
shal | include taxpayer protest proceedings initiated under s.
213. 21 and departnment rul es.

Section 2. Effective February 1, 2000, paragraph (b)
of subsection (1) of section 212.07, Florida Statutes, 1998
Suppl enent, is anended to read:

212.07 Sales, storage, use tax; tax added to purchase
price; dealer not to absorb; liability of purchasers who
cannot prove paynent of the tax; penalties; genera
exenptions. - -

(1)

(b) Aresale nust be in strict conpliance with s.
212.18 and the rules and regul ati ons, and any deal er who nmakes
a sale for resale which is not in strict conpliance with s.
212.18 and the rules and regul ations shall hinself or herself
be liable for and pay the tax. A dealer who nakes a sale for

resal e shall docunent the exenpt status of the transaction, as

establ i shed by rul es adopted by the departnent, by retaining a

copy of the purchaser's resale certificate. In |lieu of
4
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mai ntai ning a copy of the certificate, a deal er may docunent,

before the sale, an authorization nunber provided by the

departnent electronically or by tel ephone, or by other neans

establi shed by the departnent by rule. The departnent shal

adopt rules that provide that, for purchasers who continually

pur chase on account froma dealer, the dealer may rely on a

resale certificate issued under s. 212.18(3)(c) which is valid

at the tine of receipt fromthe purchaser, w thout seeking

annual verification of the resale certificate. A deal er nay,

through the informal protest provided for in s. 213.21 and the
rul es of the Departnent of Revenue, provide the departnent

with evidence of the exenpt status of a sale. TheDbepartnent

: b I I hied o I i I
certifHeates—and Consuner certificates of exenption executed

by those deaters—o+r exenpt entities that whieh were registered
with the departnent at the tine of sale, resale certificates

provi ded by purchasers who were active dealers at the tine of

sale, and verification by the departnment of a purchaser's

active dealer status at the tine of sale in lieu of a resale

certificate shall be accepted by the departnent when subnitted
during the protest period, but may not be accepted in any
proceedi ng under chapter 120 or any circuit court action
instituted under chapter 72.

Section 3. Effective January 1, 2000, subsection (3)
of section 212.18, Florida Statutes, 1998 Supplenent, is
amended to read:

212.18 Administration of |aw, registration of dealers;
rul es. --

(3)(a) Every person desiring to engage in or conduct
business in this state as a dealer, as defined in this
chapter, or to lease, rent, or let or grant licenses in living

5
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1| quarters or sl eeping or housekeepi ng accommopdati ons in hotels,
2 | apartnment houses, rooni nghouses, or tourist or trailer canps
3| that are subject to tax under s. 212.03, or to lease, rent, or
4] let or grant licenses in real property, as defined in this

5| chapter, and every person who sells or receives anything of

6 | value by way of admissions, nust file with the departnent an
7| application for a certificate of registration for each place
8 | of business, showi ng the nanes of the persons who have

9| interests in such business and their residences, the address
10 | of the business, and such other data as the departnent nay

11 | reasonably require. However, owners and operators of vending
12 | machi nes or newspaper rack nachines are required to obtain

13| only one certificate of registration for each county in which
14 | such machines are | ocated. The departnent, by rule, nay

15 | aut hori ze a deal er that uses independent sellers to sell its
16 | nerchandise to renmt tax on the retail sales price charged to
17 | the ultimate consuner in |ieu of having the independent seller
18 | register as a dealer and renit the tax. The departnent nay

19 | appoint the county tax collector as the departnent's agent to
20 | accept applications for registrations. The application nust be
21 | nade to the departnent before the person, firm copartnership,
22 | or corporation may engage in such business, and it nust be
23 | acconpanied by a registration fee of $5. However, a
24 | registration fee is not required to acconpany an application
25| to engage in or conduct business to make nmil order sal es.
26 (b) The department, upon receipt of such application
27 | will grant to the applicant a separate certificate of
28 | registration for each place of business, which certificate may
29 | be canceled by the departnent or its designated assistants for
30| any failure by the certificateholder to conply with any of the
31| provisions of this chapter. The certificate is not assignable
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and is valid only for the person, firm copartnership, or
corporation to which issued. The certificate nust be placed in
a conspi cuous place in the business or businesses for which it
is issued and nust be displayed at all tines. Except as
provided in this subsection paragraph, no person shall engage
in business as a dealer or in leasing, renting, or letting of
or granting licenses in |living quarters or sleeping or
housekeepi ng accommobdati ons in hotels, apartnent houses,
room nghouses, tourist or trailer canps, or real property as
her ei nbef ore defined, nor shall any person sell or receive
anyt hing of value by way of adm ssions, without first having
obt ai ned such a certificate or after such certificate has been
cancel ed; no person shall receive any license from any
authority within the state to engage in any such busi ness
wi thout first having obtained such a certificate or after such
certificate has been cancel ed. The engaging in the business of
selling or |leasing tangible personal property or services or
as a dealer, as defined in this chapter, or the engaging in
| easing, renting, or letting of or granting licenses in |iving
guarters or sleeping or housekeepi ng acconmopdati ons in hotels,
apartnent houses, roomni nghouses, or tourist or trailer canps
that are taxabl e under this chapter, or real property, or the
engagi ng in the business of selling or receiving anything of
val ue by way of admi ssions, without such certificate first
bei ng obtai ned or after such certificate has been cancel ed by
the departnent, is prohibited. The failure or refusal of any
person, firm copartnership, or corporation to so qualify when
requi red hereunder is a m sdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083, or subject
to injunctive proceedings as provided by law. Such failure or
refusal also subjects the offender to a $100 initial

7
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1| registration fee in lieu of the $5 registration fee authorized
2| in this paragraph(a). However, the departnment nay waive the
3lincrease in the registration fee if it is determined by the

4 | departnent that the failure to register was due to reasonabl e
5| cause and not to willful negligence, willful neglect, or

6 | fraud.

7 (c) In addition to the certificate of registration

8 | the departnment shall provide to each newy registered deal er

9| an initial resale certificate that is valid for the renai nder
10| of the period of issuance. The departnent shall provide each
11 | active dealer with an annual resale certificate. As used in

12 | this section, the term"active deal er" neans a person who is
13| currently registered with the departnent and who conplies with
14| the requirenent to file at | east once during each applicable
15 | reporting peri od.

16 (d) tb) The department may revoke any dealer's

17 | certificate of registration when the dealer fails to conply

18| with this chapter. Prior to revocation of a dealer's

19 | certificate of registration, the departnent nust schedul e an
20 | informal conference at which the deal er may present evi dence
21 | regarding the departnent's intended revocation or enter into a
22 | conpliance agreenent with the departnment. The departnent nust
23| notify the dealer of its intended action and the tine, place,
24 | and date of the schedul ed informal conference by witten
25| notification sent by United States nmail to the dealer's | ast
26 | known address of record furnished by the dealer on a form
27 | prescribed by the departnent. The dealer is required to attend
28 | the informal conference and present evidence refuting the
29 | departnent's intended revocation or enter into a conpliance
30 | agreenent with the departnent which resolves the dealer's
31| failure to conply with this chapter. The departnent shal
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i ssue an administrative conplaint under s. 120.60 if the
dealer fails to attend the departnent's infornal conference,
fails to enter into a conpliance agreenent with the departnment
resolving the deal er's nonconpliance with this chapter, or
fails to conply with the executed conpliance agreenent.

(e)fte)y As used in this paragraph, the term "exhibitor”
neans a person who enters into an agreenent authorizing the
di spl ay of tangi ble personal property or services at a
convention or a trade show. The follow ng provisions apply to
the registration of exhibitors as deal ers under this chapter

1. An exhibitor whose agreenent prohibits the sale of
tangi bl e personal property or services subject to the tax
imposed in this chapter is not required to register as a
deal er.

2.  An exhi bitor whose agreenent provides for the sale
at whol esal e only of tangi ble personal property or services
subject to the tax inposed in this chapter nust obtain a
resale certificate fromthe purchasing deal er but is not
required to register as a deal er

3.  An exhibitor whose agreenent authorizes the retai
sal e of tangible personal property or services subject to the
tax inposed in this chapter nust register as a deal er and
collect the tax inmposed under this chapter on such sal es.

4. Any exhibitor who nmakes a nmil order sal e pursuant
to s. 212.0596 nust register as a deal er

Any person who conducts a convention or a trade show nust make

their exhibitor's agreenents available to the departnment for
i nspection and copyi ng.

9
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1 Section 4. Effective January 1, 2000, subsection (10)
2| of section 213.053, Florida Statutes, 1998 Supplenent, is

3 | anended to read:

4 213.053 Confidentiality and information sharing. --

5 (10) Notwithstanding any other provision of this

6 | section, with respect to a request for verification of a

7| certificate of registration issued pursuant to s. 212.18 to a
8 | specified dealer or taxpayer or with respect to a request by a
9| law enforcement officer for verification of a certificate of
10 | registration issued pursuant to s. 538.09 to a specified

11 | secondhand deal er or pursuant to s. 538.25 to a specified

12 | secondary netals recycler, the departnent may di scl ose whet her
13 | the specified person holds a valid certificate or whether a
14 | specified certificate nunber is valid, canceled, inactive, or
15 invalid and the nanme of the holder of the sueh certificate.
16 | This subsection shall not be construed to create a duty to

17 | request verification of any certificate of registration

18 Section 5. Section 213.235, Florida Statutes, is

19 | created to read:
20 213.235 Deternmination of interest on deficiencies.--
21 (1) Notwithstanding any other provision of |law, the
22 | annual rate of interest applicable to tax paynent deficiencies
23| that arise on or after July 1, 1999, shall be the adjusted
24 | rate established by the executive director of the departnent
25 | under subsection (2), unless a lower rate for the particul ar
26 | tax is specifically provided for in law, in which case the
27 | lower rate applies. This annual rate of interest applies to
28 | all taxes enunerated in s. 213.05.
29 (2) |If the adjusted prinme rate charged by banks,
30| rounded to the nearest full percent, during either
31
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(a) The 6-nonth period ending on Septenber 30 of any

cal endar year, or

(b) The 6-nonth period ending on March 31 of any

cal endar year

differs fromthe interest rate in effect on such date, the

executive director of the departnent shall, within 20 days,

establish an adjusted rate of interest equal to such adjusted

prime rate.
(3) An adjusted rate of interest established under

this section becones effective:

(a) On January 1 of the succeeding year, if based upon

the adjusted prine rate for the 6-nonth peri od endi ng on
Sept enber 30; or
(b) On July 1 of the sane cal endar year, if based upon

the adjusted prine rate for the 6-nonth period ending on March
31.

(4) As used in this section, the term"adjusted prine

rate charged by banks" neans the average predom nant prine

rate quoted by commercial banks to | arge busi nesses, as

determ ned by the Board of Governors of the Federal Reserve
System
(5) Once established, an adjusted rate of interest

remains in effect until further adjusted under subsection (2).
Section 6. Section 213.255, Florida Statutes, is
created to read

213.255 Interest.--Interest shall be paid on

over paynents of taxes, paynent of taxes not due, or taxes paid

in error, subject to the followi ng conditions:

(1) A refund application nmust be filed with the

departnent within the tine specified by s. 215. 26.
11
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(2) A refund application may not be processed until it

is conplete. Arefund application is conplete if it is filed

on a pernmitted formand contai ns:

(a) The taxpayer's nane, address, identifying nunbers,

and si gnat ure;

(b) Sufficient infornmation, whether on the application

or attachnents, to pernit mathematical verification of the

amount of the refund;

(c) The anopunt cl ai ned;

(d) The specific grounds upon which the refund is

cl ai ned;
(e) The taxable years or periods involved; and

(f) A conpleted audit, if an audit is required by the

depart nent.
(3) If the refund application is not conplete, the

departnent shall notify the taxpayer of the inadequacy and

instruct the applicant of what is needed to conplete the

appl i cati on.

(4) Interest shall not begin to accrue until 90 days

after a conplete refund application has been filed and the

anount of overpaynent has not been refunded to the taxpayer or

applied as a credit to the taxpayer's account. If the

departnment and the taxpayer mutually agree that an audit of

the claimis necessary, interest shall not begin to accrue

until the audit of the claimis final or until 90 days after

the date the conplete refund application has been filed,

whi chever is |ater.

(5) |If atax is adjudicated unconstitutional and

refunds are ordered by the court, interest shall not comence

on conpl ete applications until 90 days after the adjudication

12
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becones final and unappeal able or 90 days after a conplete

application has been filed, whichever is |ater

(6) Interest shall be paid until a date deternined by

t he departnent which nmust be no earlier than 7 days before the

date on which the Conptroller issues the refund warrant.

(7) Interest shall not be paid if the departnent has

reasonabl e cause to believe that it could not recover the

anmount of any refund paid in error fromthe person clainmng

the refund, unless the person files a cash bond or a surety

bond in the anount of the refund clained or the person nmakes

ot her security arrangenents satisfactory to the departnent.

The cash or surety bond nust be endorsed by the surety conpany

aut hori zed to do business in this state and nust be

condi ti oned upon paynent in full of the anpbunt of any refund

paid in error for any reason. The departnent shall provide

witten notice of its determination that a cash or surety bond

is required, in which event interest shall not comrence unti

the person filing the claimsatisfies this requirenent.

(8) The rate of interest shall be the adjusted rate

establi shed under s. 213.235. This annual rate of interest

shall be applied to all refunds of taxes adninistered by the

depart nent.
(9) Interest that is paid pursuant to this section

shal|l be paid proportionately fromthe funds or sources into

which the tax that is refunded was or should have been

di sbursed or distributed after the tax was col |l ected.

(10) This section applies to eligible refunds based on

tax paynents nmade on or after July 1, 1999.
Section 7. Subsection (2) of section 215.26, Florida
Statutes, is anended to read:

13
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1 215.26 Repaynment of funds paid into State Treasury

2| through error. --

3 (2) Application for refunds as provided by this

4| section nust be filed with the Conptroller, except as

5] otherwise provided in this subsection, within 3 years after

6| the right to the refund has accrued or else the right is

7 | barred. Except as provided in chapter 198 and s. 220.23, an
8| application for a refund of a tax enunerated in s. 72.011

9| which tax was paid after Septenber 30, 1994, and before July
10 1, 1999, nust be filed with the Conptroller within 5 years
11| after the date the tax is paid, and within 3 years after the
12 | date the tax was paid for taxes paid on or after July 1, 1999.
13 | The Conptroller may del egate the authority to accept an

14 | application for refund to any state agency, or the judicial
15| branch, vested by law with the responsibility for the

16 | collection of any tax, license, or account due. The

17 | application for refund nust be on a form approved by the

18 | Conptroller and nust be supplenented with additional proof the
19 | Conptroll er deens necessary to establish the claim provided,
20| the claimis not otherw se barred under the laws of this
21 | state. Upon receipt of an application for refund, the judicial
22 | branch or the state agency to which the funds were paid shal
23 | nake a deternmination of the anmobunt due. |f an application for
24 | refund is denied, in whole or in part, the judicial branch or
25| such state agency shall notify the applicant stating the
26 | reasons therefor. Upon approval of an application for refund,
27 | the judicial branch or such state agency shall furnish the
28 | Conptroller with a properly executed voucher authorizing
29 | paynent.
30 Section 8. Effective January 1, 2000, the Departnent
31| of Revenue shall establish a toll-free nunber for the

14
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verification of valid registration nunbers and resal e

certificates. The system nust be adequate to guarantee a | ow

busy rate, nust respond to keypad inquiries, and nust provide

data that is updated daily.

Section 9. The Departnent of Revenue shall establish a

system effective January 1, 2000, for receiving information

fromdealers regarding certificate nunbers of those who are

seeking to make purchases for resale. The departnment nust

provide such dealers, free of charge, with verification of

t hose nunbers that are cancel ed or invalid.
Section 10. Effective July 1, 1999, the Departnent of
Revenue shall expand its deal er education programregardi ng

the proper use of resale certificates. The expansi on nust

i ncl ude, but need not be limted to, revision of the

registration application for clarity, devel opnent of

i ndustry-specific brochures, devel opnent of a nedia canpaign

to hei ghten awareness of resale fraud and its consequences,

outreach to busi ness and professional organi zati ons, and

creation of seninars and conti nui ng-education prograns for

t axpayers and |icensed professionals.

Section 11. (1) There is appropriated fromthe

Ceneral Revenue Fund to the Departnment of Revenue in fisca

year 1999-2000, to be used in inplenenting the changes to the

resale certificate and related provisions of this act:

(2) One and one-half full-tine-equival ent positions

and the sum of $211,065 to be used for salaries, benefits, and

expenses; and
(3) The sum of $23,455 to be used for operating
capital outlay.

Section 12. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 1999.
15
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2 HOUSE SUMVARY

3
Revi ses the tinme _periods within which the Departnent of

4 Revenue and the Departnent of Business and Professiona
Regul ati on may determ ne and assess the anount of any

5 tax, penalty, or_ interest due under taxes which they have

5 authority to administer

7 Provides that the annual rate of interest on tax paynent
deficiencies shall be a floating rate based on the prine

8 rate.

9 . .
Provi des for Baynent of interest on overpaynents of taxes

10 adm ni stered by the Departnent of Revenue if refund is
not made within a sPeC|f|ed period. Provides ]

11 requirenents for refund applications. Revises the tine

12 period within which a refund application nust be nade.

13 Provi des requirements with respect to sales for resale
and docunentati on thereof, and provides for issuance of

14 initial and annual resale certificates to active sales
tax dealers. Authorizes the departnent to disclose

15 certain informtion regardlng registration certificate
nunbers, Directs the departitent 'to establish a toll-free

16 nunber for verification of registration nunbers and .
resale certificates and a systftemto receive information

17 from deal ers regardi ng purchasers for resale, and to
expand its deal ér educCation programregarding resale

18 certificates. Provides an appropriation

19

20

21

22

23

24

25

26

27

28

29

30

31

16
CODING:WOrds st+ieken are deletions; words underlined are additions.




