Florida Senate - 1999 SB 1114
By Senat or Canpbel

33-614-99

1 A bill to be entitled

2 An act relating to health care; requiring

3 heal t h mai nt enance organi zations to provide for
4 the resol ution of grievances brought by

5 subscri bers; specifying the services to be

6 included in a grievance system requiring

7 heal t h mai nt enance organi zations to establish
8 an informal appeal process; providing for a

9 formal internal appeal process; providing for
10 an external appeal when a subscriber is

11 dissatisfied with the results of a forma

12 appeal ; providing for the grievance to be

13 revi ewed by an independent utilization review
14 organi zation; providing for a party to appeal a
15 deci sion by the utilization review organization
16 to the Agency for Health Care Adninistration
17 requiring that the Agency for Health Care

18 Administration enter into contracts wth

19 utilization review organi zations for the
20 pur pose of review ng appeals; authorizing the
21 agency to adopt rules; providing for the right
22 of a subscriber to maintain an action agai nst a
23 heal t h mai nt enance organi zati on; providing
24 definitions; providing that a health
25 nmai nt enance organi zati on has the duty to
26 exerci se ordinary care when naking treatnment
27 deci sions; providing that a health mai ntenance
28 organi zation is liable for danmages for harm
29 caused by failure to exercise ordinary care;
30 providing certain limtations on actions;
31 providing for a claimof liability to be
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1 revi ewed by an i ndependent revi ew organi zation
2 providing for the statute of linitations to be
3 tolled under certain circunstances; requiring a
4 heal t h mai nt enance organi zation to di scl ose

5 certain information to subscribers and

6 prospective subscribers; specifying additiona
7 information that nust be provided upon the

8 request of a subscriber or prospective

9 subscriber; requiring that a health maintenance
10 organi zation provide notice if a provider is
11 unavai l able to render services; providing

12 requirements for the notice; requiring health
13 nmai nt enance organi zati ons to nake certain

14 al | onances in devel oping provider profiles and
15 neasuring the performance of health care

16 providers; providing for such information to be
17 made avail able to the Departnent of |nsurance
18 the Agency for Health Care Administration, and
19 subscri bers; prohibiting a health maintenance
20 organi zation fromtaking retaliatory action

21 agai nst an enployee for certain actions or

22 di scl osures concerning i nproper patient care;
23 requiring that a health maintenance

24 organi zation refer a subscriber to an outside
25 provider in cases in which there is not a

26 provider within the organi zation's network to
27 provide a covered benefit; specifying

28 ci rcunstances under which a heal th mai nt enance
29 organi zation nmust refer a subscriber to a

30 specialist; limting the cost of services

31 provided by a nonparticipating provider
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1 providing for a standing referral to a

2 speci al i st under certain circunstances;

3 requiring that a health maintenance

4 organi zation provide a procedure to allow a

5 subscri ber to obtain drugs that are not

6 included in the organi zation's drug fornmul ary;
7 prohi biting a health mai nt enance organi zation
8 fromarbitrarily interfering with certain

9 deci sions of a health care provider

10 prohi biting a health mai nt enance organi zation
11 fromdiscrimnating agai nst a subscriber based
12 on race, national origin, and other factors;
13 requiring health nmai ntenance organi zations to
14 establish a policy governing the term nation of
15 heal th care providers; providing requirenents
16 for the policy; authorizing the Insurance

17 Conmi ssioner to suspend or revoke a certificate
18 of authority upon finding certain violations by
19 a heal th mai ntenance organi zation; providing
20 for civil penalties; creating the "Access to
21 Ener gency Medi cal Services Act"; providing

22 findings and purpose; requiring a health plan
23 t hat provides coverage for energency services
24 to cover energency services furnished to a

25 subscri ber under specified circunstances;

26 requiring the health plan to pronptly pay for
27 services; prohibiting a health plan from

28 i mposi ng certain types of cost-sharing

29 providing that a health plan nay inpose a

30 reasonabl e copaynent; providing requirenents
31 for a health plan with respect to providing
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1 prior authorization; specifying circunstances

2 under which a health plan is deenmed to have

3 approved a request for prior authorization for
4 certain services; prohibiting a health plan

5 from subsequent|y denyi ng or reduci ng paynent

6 for itens or services; requiring that a health
7 plan include certain information in educationa
8 materials; providing civil penalties; requiring
9 that the Director of Health Care Adm nistration
10 take certain factors into consideration in

11 imposing a civil penalty; requiring the Agency
12 for Health Care Adnministration to adopt rules;
13 providing definitions; repealing s. 641.513,

14 F.S., relating to requirenents for providing

15 energency services and care; anending ss.

16 408. 706, 627.419, F.S.; creating s. 641.3151

17 F.S.; deleting provisions governing recruitment
18 and retention of health care providers in a

19 communi ty health purchasing alliance district;
20 providing free choice to subscribers to certain
21 health care plans, and to persons covered under
22 certain health insurance policies or contracts,
23 in the selection of specified health care

24 providers; prohibiting coercion of provider

25 sel ection; specifying conditions under which

26 any health care provider nust be permitted to
27 provi de services under a health care plan or

28 heal th i nsurance policy or contract; anending
29 s. 627.6577, F.S.; creating ss. 636.0165

30 641. 3157, F.S.; providing for freedom of choice
31 for dental patients; providing linmtations;
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providing for civil penalties; providing
application; anending s. 641.28, F.S.; linmting
the parties that may recover attorney's fees
and court costs in an action to enforce the
terns of a health nmi ntenance contract;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Managed care hill of rights.--

(1) GENERAL PROVI SI ONS. - -
(a) Each health nmmi nt enance organi zati on shal

establish a systemto provide for the presentati on and

resolution of grievances brought by a subscriber or brought by

a representative or provider acting on behalf of a subscriber

and with the subscriber's consent. Such grievance nmay i ncl ude,

but need not be limted to, conplaints regarding referral to a

specialist, quality of care, choice and accessibility of

provi ders, network adequacy, termnation of coverage, denial

of approval for coverage, or other lintations in the receipt

of health care services. Each system for resolving grievances

nmust be in witing, given to each subscri ber and each

provider, and incorporated into the health mai ntenance

contract. Each grievance system nust include:

1. The provision of the tel ephone nunbers and busi ness

addresses of each enpl oyee of the health nai ntenance

organi zation who is responsible for grievance resol ution

2. A systemto record and docunent the status of al

gri evances, which nust be maintained for at |east 3 years.

3. The services of a representative to assi st

subscri bers with grievance procedures upon request.
5
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1 4, Establishnent of a specified response tine for the
2| resolution of grievances, which may not exceed the tine limts
3| set forth in subsection (2) or subsection (3).

4 5. A detailed description of how grievances are

5| processed and resol ved.

6 6. A requirenent that the determ nation nust set forth
7| the basis for any denial and include specific information

8 | concerni ng appeal rights, procedures for an i ndependent

9 | external appeal, to whom and where to address any appeal, and
10 | the applicable deadlines for appeal

11 (b) |If a health nmmi ntenance organization fails to

12 | conply with any of the deadlines at any stage of the

13 | organi zation's internal review process, or waives the

14 | conpl etion of the process, the subscriber, or the subscriber's
15| representative or provider, is relieved of the obligation to
16 | conpl ete the process and nay proceed directly to the externa
17 | appeal s process set forth in subsection (4).

18 (c) Al tinelimts set forth in subsections (2), (3),
19 | and (4) nust include an additional 3 days for mmiling

20| following the date of the postmark. A decision with respect to
21 | urgent or energency care nust al so be comuni cated by

22 | tel ephone.

23 (2) I NFORMAL APPEAL PROCESS. - -

24 (a) Each health nmi ntenance organi zati on nust

25| establish and naintain an infornmal internal appeal process

26 | whereby any subscriber, or representative or provider acting
27 | on behal f of a subscriber and with the subscriber's consent,
28 | who has a grievance concerning any of the actions by the

29 | heal th mai ntenance organi zati on as descri bed i n paragraph

30 |(1)(a) or related thereto, shall be given the opportunity to

31
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1| discuss and appeal that determination to the nedical director
2 | or the physician designee who rendered the deternination

3 (b) An infornmal appeal under this subsection nust be

4 | concl uded as soon as possible in accordance with the nedica

5| exigencies of the case. |f the appeal is froma deternination
6 | regardi ng urgent or energency care, the appeal nust be

7| resolved within 72 hours after the initial contact by the

8 | subscri ber or the subscriber's representative or provider. In
9| the case of all other appeals, the appeal nust be resol ved

10| within 5 business days after the initial contact by the

11 | subscriber or the subscriber's representative or provider. I|f
12 | an appeal under this subsection is not resolved to the

13 | satisfacti on of the subscriber, the health mai ntenance

14 | organi zation shall provide to the subscriber, the subscriber's
15| provider, and the subscriber's representative, if applicable,
16 | a witten explanation of the basis for the decision on the

17 | grievance and notification of the right to proceed to a form
18 | appeal s process under subsection (3). The notice nust be

19 | postnarked within the applicable tine linmts prescribed in
20 | thi s paragraph.
21 (3) FORMAL | NTERNAL APPEAL PROCESS. - -
22 (a) Each health mmi nt enance organi zati on shal
23 | establish and naintain a formal internal appeal process
24 | whereby any subscriber, or representative or provider acting
25| on behal f of a subscriber and with the subscriber's consent,
26 | who is dissatisfied with the results of the infornmal appea
27 | under subsection (2) may pursue the subscriber's appeal before
28 | a panel of physicians selected by the heal th nai nt enance
29 | organi zati on who have not been involved in the deternination
30 | bei ng appeal ed.
31
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(b) The nenbers of the fornmal appeal panel nust

i nclude consultant practitioners who are trained in or who

practice in the sane specialty that would typically nanage the

case being appeal ed or nmust include other licensed health care

professionals who are nutually agreed upon by the parties. The

consulting practitioners or professionals may not have been

involved in the determ nati on bei ng appeal ed. The consulting

practitioners or professionals nust participate in the panel's

review of the case at the request of the subscriber or the

subscri ber's representative or provider

(c) Wthin 10 business days after an appeal is filed

under this subsection, the health mai ntenance organi zati on

nust acknowl edge in witing to the subscriber, or the

subscri ber's representative or provider, receipt of the

appeal
(d) A fornal appeal under this subsection nust be

concl uded as soon as possible. If the appeal is froma

determ nati on regardi ng urgent or energency care, the appea

nust be resolved within 72 hours after the filing of the

formal appeal. In the case of all other appeals, the appea

nmust be resolved within 5 business days after the filing of

the fornmal appeal

(e) The health mai ntenance organi zati on may extend the

review for up to an additional 20 days if it can denponstrate

reasonabl e cause for the delay which is beyond its control and

if the health mai ntenance organi zation provides a witten

progress report and explanation for the delay to the Agency

for Health Care Admi nistrati on. The heal th mai nt enance

organi zation nmust notify the subscriber, and where applicable

the subscriber's representative or provider, of the del ay

prior to the end of the tinme linitation in paragraph (d).
8
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1 (f) If a formal appeal under this subsection is

2 | deni ed, the health nmi ntenance organi zati on nust notify the

3 | subscriber, and where applicable the subscriber's avocate or
4| provider, of the denial. The notice nmust be in witing, set

5| forth the basis for the denial, and include notice of the

6 | subscriber's right to proceed to an i ndependent externa

7 | appeal under subsection (4). The notice nust include specific
8 | instruction on how and where the subscriber nmay file for an

9 | external appeal of the denial

10 (4) EXTERNAL APPEAL PROCESS. - -

11 (a) |If a subscriber, or a subscriber's representative
12 | or provider acting on behalf of a subscriber and with the

13 | subscriber's consent, is dissatisfied with the results of a
14 | formal internal appeal under subsection (3), the subscriber
15| or the subscriber's representative or provider, nmay pursue an
16 | appeal to the Agency for Health Care Administration for

17 | referral to an independent utilization review organization

18 (b) To initiate an external appeal, the subscriber, or
19 | the subscriber's representative or provider, nust file a
20| witten request with the Agency for Health Care
21| Adninistration. The appeal nust be filed within 30 business
22 | days after receipt of the witten decision of the formal
23 | internal appeal under subsection (3). The agency may extend
24 | for an additional 30 days the time for filing the appeal upon
25| a showi ng of good cause. A delay under this paragraph does not
26 | affect a subscriber's right to proceed under any other
27 | applicable state or federal |aw.
28 (c) Wthin 5 days after receiving a request for an
29 | external appeal, the Agency for Health Care Administration
30 | shall determ ne whether the procedural requirenents descri bed
31| in this section have been satisfied. If those requirenents
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have been satisfied, the agency shall assign the appeal to an

i ndependent utilization review organization for review.

(d) The independent utilization review organi zation

shal |l assign the case for a full reviewwithin 5 days after

receiving an appeal under paragraph (c) and shall determne

whether, as a result of the health mai ntenance organi zation's

determ nation, the subscriber was deprived of any of the

rights described in paragraph (1)(a). The i ndependent

utilization review organi zati on shall consider all pertinent

nedi cal records; reports submitted by the consulting physician

and ot her docunents subnitted by the parties; any applicable

and generally accepted practice guidelines devel oped by the

Federal Governnment, national or professional nedica

soci eti es, boards, or associations; and any applicable

clinical protocols or practice guidelines devel oped by the

heal t h mai nt enance organi zati on. The i ndependent utilization

revi ew organi zation shall refer all cases for reviewto a

consul tant physician or other health care professional in the

sane speciality or area of practice who manages the type of

treatnent that is the subject of the appeal. Al final

reconmendati ons of the independent utilization review

organi zation are subject to approval by the nedical director

of the independent utilization review organization or by an

alternate physician if the nedical director has a conflict of

i nterest.
(e) The independent utilization review organi zation

shall issue its reconmended decision to the Agency for Health

Care Administration and provide copies to the subscriber, the

subscri ber's representative or provider if applicable, and the

heal t h mai nt enance organi zati on. The deci si on nust be issued

as soon as possible in accordance with the nedi cal exigencies
10
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1| of the case which, except as provided in this paragraph, nay

2 | not exceed 30 business days after receipt of all docunentation
3 | necessary to conplete the review. However, the independent

4 | utilization review organi zation nmay extend its review for a

5| reasonabl e period due to circunstances beyond the control of

6| all parties to the action, and nust advi se the subscriber, the
7 | subscriber's representative or provider if applicable, the

8 | heal th mmi nt enance organi zation, and the Agency for Health

9| Care Adnministration in a formal statenent explaining the

10| delay. |If any party fails to provide docunentati on sought by
11| the independent utilization review organization which is

12| within that party's control, the party waives its position

13| with respect to the review.

14 (f) |If the independent utilization review organization
15| determines that the subscriber was deprived of nedically

16 | necessary covered services, the independent utilization review
17 | organi zation shall, in its recomended deci sion, advise al

18 | parties of the appropriate covered health care services the

19 | subscriber is entitled to receive. In all cases, the

20 | i ndependent utilization review organi zati on shall advise al

21| parties of the basis of its recomended deci sion

22 (g) Any party nmay appeal the recommended decision to

23| the Agency for Health Care Adnministration, with a copy of the
24 | appeal to all other parties, within 20 days after the date the
25| decision is issued. If a decision is appeal ed, any other party
26 | may file with the Agency for Health Care Adninistration its

27 | position on the issues raised in the appeal, with copies to

28 | all other parties, within 20 days after receipt of the initial
29 | appeal

30 (h) The Agency for Health Care Administration shal

31| issue its decision within 30 days after conpletion of the

11
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record in the case. The decision nust include an expl anation

of the basis supporting the decision. The final decision of

the Agency for Health Care Administration is binding on the

heal t h mai nt enance organi zati on
(i) The Agency for Health Care Administration shal
i ssue a report 30 days after the end of each cal endar quarter

whi ch summarizes all appeals and final decisions. The report

nmust maintain the confidentiality of patient information and

shal|l be provided to the Governor, the Insurance Conmi ssi oner

and the appropriate substantive comrttees of the Senate and

t he House of Representatives. The quarterly reports shall be

available to the public.
(5) | NDEPENDENT UTI LI ZATI ON REVI EW ORGANI ZATI ONS. - -
(a) The Agency for Health Care Administration shal
enter into contracts with as nmany i ndependent utilization

revi ew organi zati ons throughout the state as the agency deens

necessary to conduct external appeals under this section. Each

i ndependent utilization review organi zati on nust be

i ndependent of any insurance carrier, and a physician nay not

be assigned to hear any appeal that would constitute a

conflict of interest. As part of its contract, each

i ndependent utilization review organization shall submit to

the Agency for Health Care Administration a list of the

organi zation's physician reviewers and the heal th nmi nt enance

organi zations, health insurers, health providers, and other

heal th care providers with whomthe organi zati on has a

contractual or other business arrangenent. Each organi zation

shal|l update the list of its business relationships as

changes, additions, or deletions occur

(b) Upon any request for an external appeal, the

Agency for Health Care Administration shall assign the appea
12

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ga Senate - 1999 SB 1114

Flori
33-614-99

to an approved i ndependent utilization review organization on

a random basi s. The agency nmay deny an assignnent if, inits

determ nation, the assignnent would result in a conflict of

interest or would otherwi se create the appearance of
i mpropriety.

(c) The Agency for Health Care Administration shal
adopt rules to admnister this section.

Section 2. Right of subscribers to maintain an action

agai nst a health mai nt enance organi zation. - -
(1) DEFINITIONS.--As used in this section, the term
(a) "Appropriate and nedically necessary" neans the

standard for health care services as determ ned by physicians

and health care providers in accordance with the prevailing

practices and standards of the nedical profession and

conmmuni ty.
(b) "Health care treatnent decision" neans a

determ nati on nade when nedi cal services are actually provided

by the health care plan and a decision that affects the

guality of the diagnosis, care, or treatnment provided to the

pl ans subscri bers.

(c) "Odinary care" neans, in the case of a health

nmai nt enance organi zation, that degree of care that a health

nmai nt enance organi zati on of ordinary prudence woul d use under

the sane or sinilar circunstances. |In the case of a person who

is an enpl oyee, agent, or representative of a health

nmai nt enance organi zation, the term"ordi nary care" neans that

degree of care that a person of ordinary prudence in the sane

profession, specialty, or area of practice would use in the

same or simlar circunstances.
(2) APPLI CATI ON. - -

13

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ga Senate - 1999 SB 1114

Flori
33-614-99

(a) A health maintenance organi zation has the duty to

exerci se ordinary care when naking health care treatnent

decisions and is liable for damages for harmto a subscri ber

which is proximately caused by its failure to exercise such

ordi nary care.

(b) A health maintenance organi zation is also liable

for damages for harmto a subscriber which are proximtely

caused by the health care treatnent decisions nade by its:

1. Enpl oyees;

2. Agents; or

3. Representatives,

who act on behalf of the health nmi ntenance organi zati on and

over whomit has the right to exercise influence or control

whose actions or failure to act result in the failure to

exerci se ordinary care

(c) It is a defense to any action asserted agai nst a

heal t h mai nt enance organi zati on that:

1. Neither the health mmi ntenance organi zati on or any

enpl oyee, agent, or representative for whose conduct such

heal t h mai ntenance organi zation is |iable under paragraph (b)

controlled, influenced, or participated in the health care

treat nent deci sion; and

2. The health mai ntenance organi zation did not deny or

del ay paynent for any treatnent prescribed or recoomended by a

health care provider to the subscriber

(d) The standards in paragraphs (a) and (b) do not

create an obligation on the part of the health nai ntenance

organi zation to provide treatnent to a subscriber which is not

covered by the health care plan

14
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(e) This section does not create any liability on the

part of an enployer, an enpl oyer group-purchasing

organi zation, or a pharmacy |icensed by the Board of Pharnacy

whi ch purchases coverage or assunes risk on behalf of its

enpl oyees.
(f) A health maintenance organi zati on nay not renove a

physician or health care provider fromits plan or refuse to

renew t he physician or health care provider with its plan for

advocating on behalf of a subscriber for appropriate and

nedi cally necessary health care for the subscriber

(g) A health maintenance organi zati on nmay not enter

into a contract with a physician, hospital, or other health

care provider or pharmaceutical conpany which includes an

i ndemmi fication or hol d-harm ess cl ause for the acts or

conduct of the health mai ntenance organi zati on. Any such

i ndemni fication or hold-harnm ess clause in an existing

contract is void.

(h) Any law of this state prohibiting a health

nmai nt enance organi zation frompracticing nedicine or being

licensed to practice nedicine may not be asserted as a defense

by a health nai ntenance organi zation in an acti on brought

against it pursuant to this section or any other |aw.

(i) In an action against a health nai ntenance

organi zation, a finding that a physician or other health care

provider is an enpl oyee, agent, or representative of such

heal t h mai nt enance organi zati on may not be based solely on

proof that such person's nane appears in a listing of approved

physi cians or health care providers nade available to

subscri bers under a health care plan

(j) This section does not apply to workers

corrpensati on i nsurance cover age.
15
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(3) LIMTATIONS ON ACTI ONS. - -
(a) A person nmay not maintain an action under this

section against a health nmi ntenance organi zation that is

required to conply with the appeal process provided under

section 1 of this act unl ess the subscriber, or the

subscri ber's representative

1. Has exhausted the appeals and revi ew applicable

under the appeal process; or

2. Before instituting the action:

a. Gves witten notice of the claimas provided by

par agraph (b); and

b. Agrees to subnit the claimto a review by an

i ndependent revi ew organi zati on as requi red by paragraph (c).

(b) Notice of intent to nmintain an action nust be

delivered or mailed to the health mai nt enance organi zati on

agai nst whomthe action is nade not |ater than the 30th day

before the date the claimis fil ed.

(c) The subscriber, or the subscriber's

representative, nust submit the claimto a review by an

i ndependent review organi zation if the heal th nmai nt enance

organi zati on agai nst whomthe claimis nade requests the

review not later than the 14th day after the date notice under

paragraph (b) is received by the health nmi ntenance

organi zation. If the health mai nt enance organi zati on does not

request the review within the period specified by this

par agr aph, the subscriber, or the subscriber's representative,

is not required to submit the claimto i ndependent review

before maintaining the action

(d) Subject to paragraph (e), if the subscriber has

not conplied with paragraph (a), an action under this section

may not be dismissed by the court, but the court may, inits
16
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di scretion, order the parties to submt to an i ndependent

review or nediation or other nonbinding alternative dispute

resolution and nay abate the action for a period not to exceed

30 days for such purposes. Such orders of the court are the

sole renedies available to a party conplaining of a

subscriber's failure to conply with paragraph (a).

(e) The subscriber is not required to conply with

par agraph (c) and an order of abatenent or other order

pursuant to paragraph (d) for failure to conply nay not be

i nposed if the subscriber has filed a pleading alleging in

subst ance that:

1. Harmto the subscriber has already occurred because

of the conduct of the health nmi ntenance organi zati on or

because of an act or omi ssion of an enpl oyee, agent, or

representative of such organi zation for whose conduct it is

| i abl e; and

2. The review would not be beneficial to the

subscri ber.

(f) |If the court, upon notion by the defendant health

nmai nt enance organi zation, finds after hearing that such

pl eadi ng was not nade in good faith, the court may enter an

order pursuant to paragraph (d).

(g) |If the subscriber, or the subscriber's

representative, seeks to exhaust the appeals and revi ew or

provides notice, as required by paragraph (a), before the

statute of limtations applicable to a claimagainst a health

nmai nt enance organi zati on has expired, the limtations period

is tolled until the later of:

1. The 30th day after the date the subscriber, or the
subscri ber's representative, has exhausted the process for

appeal s and revi ew applicabl e under the appeal s process; or

17
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1 2. The 40th day after the date the subscriber, or the
2 | subscriber's representative, gives notice under paragraph (b).
3 (h) This section does not prohibit a subscriber from
4 | pursuing other appropriate renedies, including injunctive
5|relief, a declaratory judgnent, or other relief available

6 | under law, if the requirenent of exhausting the process for

7 | appeal and review places the subscriber's health in serious

8 | j eopar dy.

9 Section 3. Disclosure of information.--This section
10| applies to all health mai ntenance contracts entered into by a
11 | health nmai ntenance organi zation with a subscriber or group of
12 | subscri bers.

13 (1) Each health nmmi ntenance organi zation shall supply
14 | witten disclosure information to each subscriber, and upon
15| request to each prospective subscriber prior to enroll nent,

16 | which nay be incorporated into the health nai ntenance

17 | contract. If any inconsistency exists between a separate

18 | witten disclosure statenent and the health nai nt enance

19 | contract, the terns of the health mai ntenance contract shal

20| control. The information to be disclosed nust include at |east
21| the foll ow ng

22 (a) A description of coverage provisions; health care
23 | benefits; benefit nmaxi muns, including benefit linitations; and
24 | excl usi ons of coverage, including the definition of nedica

25 | necessity used in deternining whether benefits will be

26 | cover ed.

27 (b) A description of requirenents for prior

28 | authori zation or other requirenents for treatnents and

29 | servi ces.

30

31

18
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(c) A description of the utilization review policies

and procedures used by the health mai nt enance organi zati on

i ncl udi ng:
1. The circunstances under which utilization review

wi || be undert aken;

2. The toll-free tel ephone nunber of the utilization

revi ew agent;

3. The tinmefranes under which utilization revi ew

deci si ons nust be nade for prospective, retrospective, and

concurrent deci sions;

4. The right to reconsideration

5. The right to an appeal, including the expedited and

standard appeal s processes and the tinefranes for such

appeal s;
6. The right to designate a representative;

7. Anotice that all denials of clains will be nmade by

qgualified health care providers and that all notices of

denials will include infornmation about the basis of the

deci si on;
8. Anotice of the right to an appeal, together with a

description of the appeal process established under section 1

of this act; and

9. Any further appeal rights, if any.

(d) A description prepared annually of the types of

net hodol ogi es the heal th nmi nt enance organi zati on uses to

rei mburse health care providers, specifying the type of

net hodol ogy that is used to rei nburse particul ar types of

providers or reinburse for the provision of particular types

of services. However, this paragraph does not require

di scl osure of individual contracts or the specific details of

19
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any financial arrangenent between a heal th nai nt enance

organi zation and a health care provider

(e) An explanation of a subscriber's financial

responsibility for paynent of preniuns, coinsurance,

copaynents, deductibles, and any other charges; annual limts

on a subscriber's financial responsibility; caps on paynents

for covered services; and financial responsibility for

noncovered health care procedures, treatnents, or services.

(f) An explanation, where applicable, of a

subscriber's financial responsibility for paynent when

services are provided by a health care provider who i s not

part of the health nmmi ntenance organi zati on's network of

providers or by any provider w thout required authorization

(g) A description of the grievance procedures to be

used to resol ve di sputes between the heal th nmi nt enance

organi zati on and a subscriber, including:

1. The right to file a grievance regardi ng any di spute

bet ween t he heal th nmi nt enance organi zati on and a subscri ber

2. The right to file a grievance orally when the

di spute is about referrals or covered benefits;

3. The toll-free tel ephone nunber that subscribers nmay

use to file an oral grievance;

4. The tinmefranes and circunstances for expedited and

standard gri evances;

5. The right to appeal a grievance deternination and

the procedures for filing such an appeal

6. The tinefranmes and circunstances for expedited and

st andar d appeal s;

7. The right to designate a representative; and

8. Anotice that all disputes involving clinica

decisions will be nade by qualified health care providers and
20
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that all notices of determnation will include informtion

about the basis of the decision and further appeal rights, if

any.
(h) A description of the procedure for obtaining

ener gency services. Such description nust include a definition

of energency services, a notice that energency services are

not subject to prior approval, and a description of the

subscri ber's financial and other responsibilities regarding

obt ai ni ng such services, including the subscriber's financi al

responsibilities, if any, when such services are received

outside the service area of the health mai ntenance

organi zati on.

(i) \Where applicable, a description of procedures for

subscri bers to select and access the health nmi nt enance

organi zation's prinary and specialty care providers, including

notice of how to determ ne whether a participating provider is

accepting new patients.

(j) \Where applicable, a description of the procedures

for changing primary and specialty care providers within the

heal t h mai ntenance organi zation's network of providers.

(k) \Where applicable, notice that a subscri ber nay

obtain a referral to a health care provider outside of the

organi zation's network when the heal th nai nt enance

organi zati on does not have a health care provider in the

network with appropriate training and experience to neet the

particular health care needs of the subscriber, and the

procedure by which the subscriber may obtain such referral

(1) \Where applicable, notice that a subscriber with a

condition that requires ongoing care froma specialist my

request a standing referral to such a specialist and the

21
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procedure for requesting and obtaining such a standi ng

referral
(m \Where applicable, notice that a subscriber with a

life-threatening condition or disease, or a degenerative and

di sabling condition or disease, either of which requires

speci al i zed nedi cal care over a prol onged period, nmay request

a specialist responsible for providing or coordinating the

subscri ber's nedical care, and the procedure for requesting

and obtai ni ng such a speciali st.

(n) \Where applicable, notice that a subscriber with a

life-threatening condition or disease, or a degenerative and

di sabling condition or disease, either of which requires

speci al i zed nedi cal care over a prol onged period, nmay request

access to a specialty care center, and the procedure by which

such access nay be obtai ned.

(o) A description of how the health nai nt enance

organi zati on addresses the needs of non-English-speaki ng

subscri bers.

(p) Notice of all appropriate nmiling addresses and

t el ephone nunbers to be used by subscri bers seeking

i nformati on or authorization.

(q) Where applicable, a listing by specialty, which

may be in a separate docunent that is updated annually, of the

nane, address, and tel ephone nunber of all participating

health care providers, including facilities, and the board

certification nunber of physicians.

(r) A description of the nmechani sns by which

subscri bers nmay participate in devel oping policies of the

heal t h mai nt enance organi zati on

(2) Each health nmi ntenance organi zati on, upon the

request of a subscriber or prospective subscriber shall:
22

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

ga Senate - 1999 SB 1114

Flori
33-614-99

(a) Provide a list of the nanes, business addresses,

and official positions of the board of directors, officers,

and nenbers of the health nai nt enance organi zation

(b) Provide a copy of the nbst recent annual certified

financial statenment of the health nai ntenance organi zation

including its bal ance sheet and summary of receipts and

di sbursenents prepared by a certified public accountant.

(c) Provide a copy of the npbst recent health

nai nt enance contracts.

(d) Provide information relating to consuner

conpl ai nts conpil ed under section 408.10, Florida Statutes.

(e) Provide the procedures for protecting the

confidentiality of nmedical records and other subscri ber

i nf or mati on.

(f) \here applicable, allow subscribers and

prospective subscribers to inspect drug formul ari es used by

t he heal th mai nt enance organi zati on and di scl ose whet her

i ndi vidual drugs are included or excluded from coverage.

(g) Provide a witten description of the

organi zati onal arrangenents and ongoi ng procedures of the

heal t h mai ntenance organi zation's quality assurance program

i f any.
(h) Provide a description of the procedures foll owed

by the heal th mai nt enance organi zation i n nmaki ng deci si ons

about the experinental or investigational nature of individual

drugs, nedical devices, or treatnents in clinical trials.

(i) Provide individual health care provider's

affiliations with participating hospitals, if any.

(j) Upon written request, provide specific witten

clinical reviewcriteria relating to a particular condition or

di sease and, where appropriate, other clinical information
23
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that the health nmi ntenance organi zation considers inits

utilization review and a description of howit is used in the

utilization review process. However, to the extent such

information is proprietary to the health nai ntenance

organi zation, the information may only be used for the

pur poses of assisting the subscriber or prospective subscriber

in evaluating the covered services provided by the

organi zati on.

(k) \Where applicable, provide the witten application

procedures and nmininmum qualification requirenents for a health

care provider to be considered by the health nai ntenance

organi zation for participation in the organization's network

of providers.

(1) Disclose any other information required by rul e of

the Departnent of Insurance or the Agency for Health Care

Adnmi ni stration.

(3) This section does not prevent a health nmi ntenance

organi zation fromchanging or updating the naterials that are

made avail abl e to subscri bers.

(4) As to any program where the subscriber nust sel ect

a primary care provider, if a participating prinmary care

provi der becones unavailable to provide services to a

subscri ber, the health nai ntenance organi zati on shall provide

witten notice within 15 days after the date the organi zation

becones aware of such unavailability to each subscriber who

has chosen the provider as his or her primary care provider

If a subscriber is enrolled in a nanaged care plan and is

under goi ng an ongoi ng course of treatnent with any other

participating provider who becones unavail able to continue to

provide services to such subscriber, and the health

nmai nt enance organi zation is aware of such ongoi ng course of
24
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1| treatnent, the organi zation shall provide witten notice

2| within 15 days after the date the organi zati on becones aware
3| of such unavailability to such subscriber. Each notice nust

4| al so describe the procedures for continuing care and for

5| choosing an alternative provider

6 Section 4. Provider profiles.--Each health mai ntenance
7 | organi zation, in devel oping provider profiles or otherw se

8 | neasuring the performance of health care providers, shall

9 (1) Make all owances for the severity of illness or

10| condition of the patient mx;

11 (2) Make allowances for patients with nultiple

12 | il l nesses or conditions;

13 (3) Make available to the Departnent of |Insurance and
14 | the Agency for Health Care Adninistration docunentation of how
15| the heal th nmi ntenance organi zati on nakes such al |l owances; and
16 (4) Informsubscribers and participating providers,

17 | upon request, how the heal th nai nt enance organi zation

18 | considers patient m x when profiling or evaluating providers.
19 Section 5. Retaliatory action prohibited.--A health
20 | nmai nt enance organi zation nmay not take any retaliatory action
21 | agai nst an enpl oyee because the enpl oyee does any the
22 | foll owi ng
23 (1) Discloses, or threatens to disclose, to a
24 | supervi sor or any agency an activity, policy, or practice of
25| the health mai ntenance organi zati on or another enployer with
26 | whomthere is a business relationship which the enpl oyee
27 | reasonably believes violates a law or rule, or, in the case of
28 | an enpl oyee who is a licensed or certified health care
29 | provi der, reasonably believes constitutes inproper quality of
30| patient care.
31

25
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1 (2) Provides information to, or testifies before, any

2 | agency conducting an investigation, hearing, or inquiry into

3] any violation of law or rule by a health mai ntenance

4 | organi zation or another enployer with whomthere is a busi ness
5| relationship, or, in the case of an enployee who is a licensed
6| or certified health care provider, provides information to, or
7| testifies before, any agency conducting an investigation

8| hearing, or inquiry into the quality of patient care.

9 (3) Objects to, or refuses to participate in any

10| activity, policy, or practice that the enpl oyee reasonably

11 | beli eves:

12 (a) Violates a lawor rule, or, if the enployee is a

13| licensed or certified health care provider, constitutes

14 | i nproper quality of patient care;

15 (b) Is fraudulent or crininal; or

16 (c) Is inconpatible with a clear mandate of public

17 | policy concerning the public health, safety, or welfare or

18 | protection of the environnent.

19 Section 6. Referrals to another provider.--ln any case
20| in which there is not a health care provider within the health
21 | mai nt enance organi zation's provider network to provide a
22 | covered benefit, the heal th nmai ntenance organi zati on shal
23| arrange for a referral to a provider with the necessary
24 | expertise and ensure that the subscri ber obtains the covered
25| benefit at a cost that does not exceed the subscriber's cost
26 | if the benefit were obtained froma participating provider
27 Section 7. Treatnment by a specialist without a
28 | referral. --
29 (1)(a) A health nmi ntenance organi zation shall provide
30| a procedure by which a new subscriber upon enrollnent in a
31| managed care plan, or a subscriber in a managed care plan upon

26
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di agnosis, who has a life-threatening condition or disease, or

a degenerative and disabling condition or disease, either of

which requires specialized nedical care over a prol onged

period, nay receive a referral to a specialist with expertise

in treating the life-threatening or degenerative and disabling

di sease or condition who shall be responsible for and capabl e

of providing and coordinating the subscriber's prinmary and

specialty care.

(b) |If the health nmmi ntenance organi zation, or the

primary care provider in consultation with the health

nmai nt enance organi zati on and the specialist, deternines that

t he subscriber's care woul d nost appropriately be coordinated

by such a specialist, the health nai ntenance organi zation

shal|l refer the subscriber to such specialist. A health

nmai nt enance organi zation is not required to pernmt a

subscri ber to elect to have a nonparticipating speciali st,

except pursuant to this section. Such referral shall be

pursuant to a treatnent plan approved by the health

nmai nt enance organi zation, in consultation with the prinmary

care provider, if appropriate, the specialist, and the

subscri ber or the subscriber's representative. Such speciali st

shall be permtted to treat the subscriber without a referra

fromthe subscriber's primary care provider and may authorize

the referrals, procedures, tests, and other nedical services

that the subscriber's primary care provider would ot herwi se be

permitted to provide or authorize, subject to the terms of the

treat nent pl an.

(c) |If a health nmintenance organization refers a

subscri ber to a nonparticipating provider, services provided

under the approved treatnent plan shall be provided at no

additional cost to the subscriber beyond that which the
27
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1| subscriber woul d otherwi se pay for services received within

2 | the network.

3 (2) In addition to the procedures provi ded under

4 | subsection (1), a health nmintenance organi zati on t hat does

5] not allow direct access to all specialists shall establish and
6| inplenment a procedure by which a subscriber may receive a

7| standing referral to a specialist. The procedure shall provide
8| for a standing referral to a specialist if a prinmary care

9| provider deternmines, in consultation with a specialist, that a
10 | subscri ber needs continuing care froma specialist. The

11 | referral shall be made pursuant to a treatnent plan approved
12 | by the heal th mai nt enance organi zation, in consultation with
13| the primary care provider, the specialist, and the subscri ber
14| The treatnent plan may lint the nunber of visits to the

15| specialist, limt the period that the visits are authorized,
16 | or require that the specialist provide the prinmary care

17 | provider with regular reports on the health care provided to
18 | t he subscri ber.

19 Section 8. Prescription drug fornmulary.--1f a health
20 | mai nt enance organi zation uses a fornulary for prescription

21 | drugs, the health nai ntenance organi zati on nust include a

22 | witten procedure whereby a subscriber nay obtain, wthout

23| penalty and in a tinely fashion, specific drugs and

24 | nedications that are not included in the fornmulary when

25 (1) The fornulary's equival ent has been ineffective in
26 | the treatnent of the subscriber's di sease or condition; or

27 (2) The fornulary's drug causes, or is reasonably

28 | expected to cause, adverse or harnful reactions in the

29 | subscri ber.

30 Section 9. Arbitrary linitations or conditions for the
31| provision of services prohibited.--

28
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1 (1) A health maintenance organi zati on may not

2| arbitrarily interfere with or alter the decision of the health
3| care provider regarding the manner or setting in which

4 | particular services are delivered if the services are

5| nedically necessary or appropriate for treatnent or diagnhosis
6| to the extent that such treatnent or diagnosis is otherw se a
7 | covered benefit.

8 (2) Subsection (1) does not prohibit a health

9 | mai nt enance organi zation fromlimting the delivery of

10| services to one or nore health care providers within a network
11 | of such providers.

12 (3) As used in subsection (1), the term"nedically

13 | necessary or appropriate" neans a service or benefit that is
14 | consistent with generally accepted principles of professiona
15 | nedi cal practi ce.

16 Section 10. Discrimination prohibited.--

17 (1) Subject to subsection (2), a health naintenance

18 | organi zation, with respect to health insurance coverage, nay
19 | not discrimnate against a subscriber in the delivery of
20 | health care services consistent with the benefits covered
21 | under the health mai ntenance contract, or coverage required by
22 | law, based on race, color, ethnicity, national origin,
23| religion, sex, age, nental or physical disability, sexua
24 | orientation, genetic information, or source of paynent.
25 (2) Subsection (1) does not apply to eligibility for
26 | coverage; the offering or guaranteeing of an offer of
27 | coverage; the application of an exclusion for a preexisting
28 | condition, consistent with applicable |law, or prem uns charged
29 | for coverage under the health mai ntenance contract.
30 Section 11. Ternmination of a provider.--Each health
31| mai nt enance organi zati on shall establish a policy governing

29
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the ternination of providers. The policy nust assure the

conti nued coverage of services at the contract price by a

ternm nated provider for up to 120 cal endar days in cases where

it is nedically necessary for the subscriber to continue

treatnent with the term nated provider. The case of the

pregnancy of a subscriber constitutes nedi cal necessity and

coverage of services by the terninated provider shall continue

to the postpartum eval uation of the subscriber, up to 6 weeks

after delivery. The policy nust clearly state that the

determi nation as to the nedical necessity of a subscriber's

continued treatnment with a term nated provider is subject to

t he appeal procedures set forth in section 1 of this act.

Section 12. (1) The | nsurance Comm ssi oner nmay

suspend or revoke a certificate of authority issued under part

| of chapter 641, Florida Statutes, or deny an application for

a certificate of authority, if the conm ssioner finds that:

(a) The health maintenance organi zation i s operating

significantly in contravention of its basic organi zati ona

docunent, unless anendnents to the basic organi zati ona

docunent or other subm ssions that are consistent with the

operations of the organization have been filed with and

approved by the conmi ssi oner.

(b) The health mai ntenance organi zati on does not

provide or arrange for basic health care services.

(c) The health maintenance organi zation is unable to

fulfill its obligations to furnish health care coverage

(d) The health mai ntenance organi zation is no | onger

financially responsi ble and nay reasonably be expected to be

unable to neet its obligations to subscribers or prospective

subscri bers.

30
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(e) The health maintenance organi zation has failed to

correct, within the tine prescribed, any deficiency occurring

due to the inpairment of the prescribed mni mumnet worth of

t he heal th nmai nt enance organi zation

(f) The health maintenance organi zation has failed to

i npl erent the grievance procedures and appeal process required

by section 1 of this act in a reasonable manner to resolve

valid conpl ai nts.

(g) The health mai ntenance organi zation, or a person

acting on behalf of the organization, has intentionally

adverti sed or nerchandi sed the services of the organization in

an untrue, a msrepresentative, a msleading, a deceptive, or

an unfair nmanner.

(h) The continued operation of the health mai nt enance

organi zati on woul d be hazardous to the subscribers of the

organi zati on.

(i) The health mai ntenance organi zati on has ot herw se

failed to substantially conply with part | of chapter 641,

Fl ori da St at ut es.

(2) The I nsurance Conm ssioner nmay inpose a civil

penalty of not nore than $25,000 agai nst a heal th mai nt enance

organi zation for each cause |listed in subsection (1). The

civil penalties may not exceed $100, 000 agai nst any one health

nmai nt enance organi zation in 1 calendar year. The penalty nmay

be inposed in addition to or instead of a suspension or

revocation of the organization's certificate of authority.
Section 13. (1) SHORT TITLE.--This section nmay be
cited as the "Access to Energency Medical Services Act."
(2) FINDINGS; PURPCSE. - -
(a)l. State law requires energency physicians and

other providers to evaluate, treat, and stabilize any
31
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i ndi vidual who seeks treatnent in a hospital energency

depart nent.
2. An energency physician is specifically prohibited

fromdel aying any treatnent needed to evaluate or stabilize an

i ndi vidual in order to determ ne the status of the

i ndi vidual's health i nsurance.

3. Many health plans routinely deny paynment for

requi red energency services furnished to their enroll ees,

basi ng such denials on

a. Failure to obtain prior approval for such services

fromthe plan; or

b. An after-the-fact determ nati on that the nedica

condition identified through the required eval uati on was not

an energency nedical condition

4. Such denials by health plans i npose significant

financi al burdens on:

a. Enrollees who, based on synptons that reasonably

suggest a nedi cal energency, prudently seek care in a hospita

ener gency departnent; and

b. Energency physicians, the hospital energency

departnents, and others who furni sh energency services to

enrol | ees.
5. These burdens di scourage enroll ees from seeking

energency care in cases where it is appropriate and,

ultimately, threaten the financial |ivelihood of hospita

energency departnents that provide energency services to the

entire popul ation, including beneficiaries of the Medicare and

Medi caid prograns and of other health care prograns.

6. Health plans have engaged in practices that

di scourage the appropriate use of the 911 energency tel ephone

nunber and that adversely inpact the health of enroll ees.
32
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1 (b) The purpose of this section is to:

2 1. Require health plans to cover and pay for their

3| fair share for energency services that hospital energency

4 | departnents are required to provide.

5 2. Protect health plan enrollees by establishing a

6| uniformdefinition of the term"energency nedical condition,"
7 | which is based on the average knowl edge of a prudent

8 | | ayperson.

9 3. Prohibit health plans fromrequiring prior approval
10| for required energency services.

11 4, Assure that health plans pronote the appropriate
12 | use of the 911 energency tel ephone nunber

13 (3) EQUI TABLE HEALTH PLAN COVERAGE W TH RESPECT TO
14 | EMERGENCY SERVI CES. - -

15 (a) A health plan that provides any coverage with

16 | respect to energency services nust cover energency services
17 | furnished to an enrollee of the plan without regard to:

18 1. Wether or not the provider that furnishes the

19 | energency services has a contractual or other arrangenent with
20| the plan for the provision of such services to the enroll ee;
21 | and

22 2. Prior authorization.

23 (b)1. A health plan that provides any coverage with
24 | respect to energency services:

25 a. Shall determ ne and nake pronpt paynent in a

26 | reasonabl e and appropriate anount for such services.

27 b. Except as provided in subparagraph 2., may not

28 | i npose cost-sharing for services furnished in a hospita

29 | energency departnent which is calculated in a manner that

30| i nposes a greater percentage of cost-sharing with respect to
31
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such services when conpared to conparabl e services furni shed

in other settings.

2. A health plan nay i npose a reasonabl e copaynent in

lieu of coinsurance to deter inappropriate use of services of

a hospital energency departnent.

(c)1. |If an enrollee of a health plan receives

energency services froman energency departnent pursuant to a

screeni ng eval uati on conducted by a treating physician or

ot her energency departnent personnel and, pursuant to the

eval uati on by such physician or personnel, identifies itens

and services, other than energency services, pronptly needed

by the enrollee, the health plan shall provide access 24 hours

a day, 7 days a week, to such persons as are authorized to

nmake any prior authorization determnations with respect to

coverage of such pronptly needed itens and services.

2. Ahealth plan is deened to have approved a request

for a prior authorization for such pronptly needed itens and

services if the physician or other personnel

a. Has attenpted to contact such a person for

aut hori zation to provide:

(1) An appropriate referral for the itens and

services; or

(I1) The itens and services or access to the person

has not been provided, as required under subparagraph 1.; or

b. Has requested such authorization and the

aut hori zation is not denied within 30 mnutes after the tine

t he request was nmde.

3. |If a physician or, in the case of a managed care

pl an, a participating physician or other person authorized to

nmake prior authorization determnations for the plan, refers

an enrollee to a hospital energency departnment for eval uation
34
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1| or treatnent, a request for prior authorization of the itens
2 | and services reasonably furni shed the enrollee pursuant to

3| such referral shall be deened to have been made and approved.
4 4.a. Approval of a request for a prior authorization
5| deternmination, including a deened approval under subparagraph
6| 2. or subparagraph 3., shall be treated as approval of any

7| health care itens and services required to treat the nedica
8| condition identified pursuant to a screeni ng eval uati on under
9 | subparagraph 1

10 b. A health plan may not subsequently deny or reduce
11 | paynent for an itemor service furni shed pursuant to such an
12 | approval unl ess the approval was based on fraudul ent

13 | information about the nedical condition of an enroll ee.

14 (d) A health plan

15 1. Must include, in any educational materials the plan
16 | nakes available to its enrollees on the procedures for

17 | obtai ni ng energency services:

18 a. A statenent that it is appropriate for an enrollee
19| to use the 911 energency tel ephone nunber for an energency
20 | nedi cal condition; and

21 b. An explanation of what constitutes an energency
22 | nedical condition.

23 2. May not discourage appropriate use of the 911

24 | energency tel ephone nunber by an enrollee with an energency
25| nedi cal condition.

26 3. May not deny coverage or paynent for an item or

27 | service solely on the basis that an enroll ee used the 911

28 | energency tel ephone nunber to summon treatnent for an

29 | energency nedi cal condition

30 (4) ENFORCEMENT. - -

31
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(a) A health plan that violates a requirenent of

subsection (3) is subject to a civil penalty of not nore than

the greater of:

1. Ten thousand dollars for each such viol ation

2. Three tines the anount that the health plan woul d

have paid for itens and services if the plan had not viol ated

subsection (3).

3. In the case of a pattern of repeated and

substantial violations, $1 million

(b) In deternmining the anobunt of any civil penalty

under this section, the Director of Health Care Adni nistration

shal|l take into account whether a health plan has taken

corrective action, such as:

1. Paying for itens and services for which coverage or

payment has been denied in violation of subsection (3); or

2. Establishing policies and procedures to prevent the

sane type of violation fromoccurring in the future

(c) The Director of Health Care Adninistration may,

out of any civil penalty collected under this section, pay an

enrol |l ee or provider, as appropriate, an amount equal to the

anmount the health plan would have paid for an item or service,

if any, if the plan had not denied coverage or paynent for

such itemor service in violation of subsection (3).

(d) For purposes of paragraph (a), the Director of

Health Care Administration shall consider at |east the

following acts or om ssions as violations of subsection (3).

1. Failing to cover energency services in violation of

par agraph (3)(a).

2. Failing to provide for paynent for energency

services in violation of sub-subparagraph (3)(b)1.a.

36
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3. Inposing cost-sharing in violation of
sub- subpar agraph (3)(b)1.b.
4, Failing to provide access to prior authorization

determi nations in violation of subparagraph (3)(c)1.

5. Failing to pay for services that are deened to be

approved under subparagraph (3)(c)?2.

6. Failing to include educational materials as

requi red by subparagraph (3)(d)1.

7. Discouraging the appropriate use of the 911

ener gency tel ephone nunber, or denying paynment if the enrollee

uses the 911 energency tel ephone nunber, in violation of

subpar agraph (3)(d)2., or subparagraph (3)(d)3.
(5) RULES.--The Agency for Health Care Adninistration
shal | adopt rules to adnminister this section.
(6) DEFINITIONS.--As used in this section, the term
(a) "Cost-sharing" neans any deducti bl e, coinsurance

anount, copaynment, or other out-of-pocket paynent that an

enrollee is responsible for paying with respect to a health

care itemor service covered under a health plan

(b) "Energency departnent" includes a trauma center

(c) "Energency nedical condition" neans a nedica

condi tion, the onset of which is sudden, which manifests

itself by synptons of sufficient severity, including severe

pai n, which a prudent | ayperson, who possesses an average

know edge of health and nedicine, could reasonably expect that

t he absence of i medi ate nedical attention would result in:

1. Placing the person's health in serious jeopardy.

2. Serious inpairnent to bodily functions.

3 Serious dysfunction of any bodily organ or part.

(d) "Energency services" nmeans:

37
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1. Health care itens and services furnished in the

energency departnent of a hospital; and

2. Ancillary services routinely available to such

depart nent,

to the extent that the itens and services are required to

eval uate and treat an energency nedical condition until the

condition is stabilized.

(e) "Enrollee" neans an individual enrolled with a

heal t h pl an.

(f) "Health plan" neans any plan or arrangenent that

provides, or pays the cost of, health benefits, whether

t hrough i nsurance, reinbursenent, or otherw se. The term does

not i nclude:

1. Coverage only for accidental death or

di snmenber nent .

2. Coverage that provides wages or paynents in |lieu of

wages for any period during which the enployee is absent from

wor k due to sickness or injury.

3. A Medicare supplenental policy, as defined in
section 1882(g)(1) of the Social Security Act.
4. Coverage issued as a supplenment to liability

i nsurance.
5. Workers' conpensation or sinilar insurance.

6. Autonpbil e nedical - paynent insurance.

7. Coverage for a specified disease or illness.

8. Along-termcare policy.

9. A federally funded health care program unless such

a programcontracts with a health plan to provide itens and

services to individuals eligible for benefits under the

progr am
38
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1 (g) "Managed care plan" neans a health plan that

2| provides or arranges for the provision of health care itens

3] and services to enrollees primarily through participating

4 | physicians and providers.

5 (h) "Participating" neans, with respect to a physician
6 | or provider, a physician or provider that furnishes health

7| care itens and services to enroll ees of a nanaged care pl an

8 | under an agreenent with the plan

9 (i) "Prior authorization deternination" neans a

10 | determi nation, before the provision of the itens and services
11 ) and as a condition of coverage of the itens and services under
12 | the plan, that coverage will be provided for the itens and

13 | services under the plan

14 (j) "Stabilized" neans that no material deterioration
15| of an energency nedical condition is likely, within reasonabl e
16 | nedi cal probability, to result or occur before an individua
17 | can be transferred in conpliance with the requirenents of

18 | section 1867 of the Social Security Act.

19 (k) "911 energency tel ephone nunber"” includes, in the
20 | case of a geographic area where 911 is not in use for

21 | energenci es, any ot her tel ephone nunber that is in use for

22 | energenci es.

23 Section 14. Section 641.513, Florida Statutes, is

24 | repeal ed

25 Section 15. Subsection (11) of section 408. 706

26| Florida Statutes, is anended to read:

27 408. 706 Conmunity health purchasing alliances;

28 | account abl e heal t h partnerships. --

29 (11)(a) Notwi thstanding any other provision of law to
30| the contrary, any subscriber to a health plan offered by or
31| through a heal th nmmi ntenance organi zati on, nmanaged care

39
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organi zation, prepaid health plan, or accountable health

partnership is entitled at all tines to free, full, and

absol ute choice in the selection of a provider or facility

licensed or pernitted under chapter 458, chapter 459, chapter
460, chapter 461, chapter 463, chapter 465, or chapter 466.
It is expressly forbidden for any health plan to contain any

provision that would require or coerce a subscriber to the

plan to use any provider other than the provi der sel ected by

t he subscriber. Health nmintenance organi zati ons, nmnaged

care provider organizations, prepaid health plans, and

accountabl e health partnerships nust allow any health care

provider to participate as a service provider under a health

pl an offered by the heal th nmi nt enance organi zati on, nmanaged

care organi zation, prepaid health plan, or accountable health

partnership, if the health care provider agrees to:

1. Accept the reinbursenent rates negotiated by the

heal t h mai nt enance organi zati on, nanaged care provider

organi zation, prepaid health plan, or accountable health

partnership with other health care providers that provide the

sane service under the health plan; and

2. Conmply with all guidelines relating to quality of

care and utilization criteria which nust be nmet by other

enpl oyee or nonenpl oyee providers.

(b) A health nmaintenance organi zati on, nmanaged care

provi der organi zation, prepaid health plan, or accountabl e

heal th partnership that violates paragraph (a) is subject to a

civil fine in the anpunt of:

1. Up to $25,000 for each violation; or

2. If the Director of Health Care Adnministration
determines that the entity has engaged in a pattern of

vi ol ati ons of paragraph (a), up to $100,000 for each
40
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Section 16. Subsection (9) is added to section
627.419, Florida Statutes, 1998 Suppl enent, to read:

NN
A W

627.419 Construction of policies.--
(9)(a) Notwi thstanding any other provision of law to

N
ol

N
o

the contrary, any person covered under any health insurance

N
~

policy, health care services plan, or other contract that

N
(00]

provides for paynent for nedical expense benefits or

N
©

procedures is entitled at all tinmes to free, full, and

w
o

absol ute choice in the selection of a provider or facility

w
=

licensed or pernitted under chapter 458, chapter 459, chapter
41
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460, chapter 461, chapter 463, chapter 465, or chapter 466.
It is expressly forbidden for any health plan to contain any

provision that would require or coerce a person covered by the

plan to use any provider other than the provi der sel ected by

the subscriber. Any health insurance policy, health care

services plan, or other contract that provides for paynent for

nedi cal expense benefits or procedures nust allow any health

care provider to participate as a service provider under a

health plan offered by the health insurance policy, health

care services plan, or other contract that provides for

payrment for nedi cal expense benefits or procedures, if the

heal th care provi der agrees to:

1. Accept the reinbursenent rates negotiated by the

heal th i nsurance policy, health care services plan, or other

contract that provides for paynent for nedical expense

benefits or procedures with other health care providers that

provide the sane service under the health plan; and

2. Conmply with all guidelines relating to quality of

care and utilization criteria which nust be nmet by other

providers with whomthe health insurance policy, health care

services plan, or other contract that provides for paynent for

nedi cal expense benefits or procedures has contractua

arrangenents for those services.

(b) The provider of any health insurance policy,

health care services plan, or other contract that violates

paragraph (a) is subject to a civil fine in the anmount of:
1. Up to $25,000 for each violation; or
2. |If the Insurance Conmm ssioner determ nes that the

provider has engaged in a pattern of violations of paragraph
(a), up to $100,000 for each violation.

42
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1 Section 17. Section 641.3151, Florida Statutes, is

2| created to read

3 641. 3151 Subscri ber freedom of choice. --

4 (1) Notwithstandi ng any other provision of lawto the
5] contrary, any subscriber to a health plan offered by or

6 | through a heal th nmi nt enance organi zati on or nmanaged care

7| organi zation is entitled at all tinmes to free, full, and

8 | absolute choice in the selection of a provider or facility

9] licensed or pernitted under chapter 458, chapter 459, chapter
10| 460, chapter 461, chapter 463, chapter 465, or chapter 466. It
11 ]| is expressly forbidden for any health plan to contain any

12 | provision that would require or coerce a subscriber to the

13| plan to use any provider other than the provider sel ected by
14 | the subscriber. Health maintenance organi zati ons and nanaged
15| care provider organizations nust allow any health care

16 | provider to participate as a service provider under a health
17 | plan offered by the heal th nai nt enance organi zati on or nmanaged
18 | care organi zation, if the health care provider agrees to:

19 (a) Accept the reinbursenent rates negotiated by the
20 | heal th mai ntenance organi zati on or nanaged care provider

21 | organi zation with other health care providers that provide the
22 | sane service under the health plan; and

23 (b) Conply with all guidelines relating to quality of
24 | care and utilization criteria which nust be net by other

25 | enpl oyee or nonenpl oyee providers.

26 Section 18. Section 627.6577, Florida Statutes, is

27 | anended to read:

28 (Substantial rewordi ng of section. See

29 s. 627.6577, F.S., for present text.)

30 627.6577 Freedom of choice for dental patients.--

31
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1 (1) A dental insurance policy that is delivered,

2 | renewed, or issued for delivery, or otherw se contracted for
3linthis state by a health insurer or dental service plan

4 | corporation may not:

5 (a) Prohibit any person who is a party to or

6 | beneficiary of the policy fromselecting the dentist of his or
7 | her choice, nor interfere with such sel ection

8 (b) Deny any dentist the right to participate as a

9| contracting provider for the policy or plan if the denti st

10| agrees to conply with the terns set forth in the insurer's

11 | standard provi der docurment and to accept the correspondi ng

12 | rei nbursenent rates applicable to the provider docunent.

13 (2) An insurer dental service plan corporation nust

14 | nake paynent or rei nbursenent to a noncontracting provider

15 ] dentist in the sanme anbunts and according to the sane

16 | procedures as the insurer makes paynent or rei nbursenent to a
17 | contracting dentist for the sane services.

18 (3) A health insurer or dental service plan

19 | corporation that violates subsection (1) or subsection (2) is
20| subject to a civil fine in the anount of:
21 (a) Up to $25,000 for each violation; or
22 (b) If the Insurance Comi ssioner deternines that the
23 | provider has engaged in a pattern of violations of subsection
24 |(1) or subsection (2), up to $100,000 for each violation
25 Section 19. Section 636.0165, Florida Statutes, is
26 | created to read:
27 636. 0165 Freedom of choice for dental patients.--
28 (1) A dental insurance policy that is delivered,
29 | renewed, or issued for delivery, or otherw se contracted for
30| inthis state by a health insurer or dental service plan
31| corporation nay not:

44
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1 (a) Prohibit any person who is a party to or

2 | beneficiary of such policy fromselecting the dentist of his
3| or her choice, nor interfere with such sel ection

4 (b) Deny any dentist the right to participate as a

5] contracting provider for such policy or plan if the denti st

6| agrees to conply with the terns set forth in the insurer's

7 | standard provider docunent and agrees to accept the

8 | correspondi ng rei nbursenent rates applicable to the provider
9 | docunent.

10 (2) A prepaid linted health services organization

11 | nust nmake paynent or reinbursenment to a noncontracting

12 | provider dentist in the same anounts and according to the sane
13 | procedures as the insurer makes paynent or rei nbursenent to a
14 | contracting dentist for the sane services.

15 (3) A health insurer or dental service plan

16 | corporation that violates subsection (1) or subsection (2) is
17 | subject to a civil fine in the anount of:

18 (a) Up to $25,000 for each violation; or

19 (b) If the Insurance Comi ssioner deternines that the
20 | provi der has engaged in a pattern of violations of subsection
21 |(1) or subsection (2), up to $100,000 for each violation

22 Section 20. Section 641.3157, Florida Statutes, is

23 | created to read:

24 641. 3157 Freedom of choice for dental patients.--

25 (1) A dental insurance policy that is delivered,

26 | renewed, or issued for delivery, or otherwi se contracted for
271 in this state by a health insurer or dental service plan

28 | corporation nay not:

29 (a) Prohibit any person who is a party to or

30 | beneficiary of such policy fromselecting the dentist of his
31| or her choice, nor interfere with such sel ection

45
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(b) Deny any dentist the right to participate as a

contracting provider for the policy or plan if the denti st

agrees to conply with the terns set forth in the insurer's

standard provider docunent and to accept the correspondi ng

rei mbursenent rates applicable to the provider docunent.

(2) A health maintenance organi zati on or nanaged care

organi zati on nmust nmke paynent or rei nbursenent to a

noncontracting provider dentist in the sane anounts and

according to the sane procedures as the insurer nakes paynent

or reinbursenent to a contracting dentist for the sane

servi ces.
Section 21. The provisions of sections 15 t hrough 20

of this act do not apply to any health insurance policy that

is in force before the effective date of this act but do apply

to such policies at the next renewal period i mediately
following Cctober 1, 1999.

Section 22. Section 641.28, Florida Statutes, is
amended to read:

641.28 Civil renedy.--1n any civil action brought to
enforce the terms and conditions of a health maintenance
organi zation contract, only the prevailing subscriber, or a

representative or provider acting on behalf of a subscriber

party is entitled to recover reasonable attorney's fees and
court costs. This—section—shatH—not—be—construed—to—authorize

Section 23. This act shall take effect COctober 1,

46
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SENATE SUMVARY

Requi res heal th mai ntenance organi zations to BFOVIde an

appeal ~process to resolve grievances brought

subscri bers, Provides for an external appeal en a

subscriber is dissatisfied with the results of a form

appeal . Provides for the Agency for Health Care

Adm ni stration to adoPt rules governing the appea
process. Provides that a subscriber nmay nmmintain an

action agai nst a health maintenance organi zation that has
not exercised ordinary care in naking freatnment

decisions. Provides for a claimof ITability to be

revi ewed bY an | ndependent review organi zation. Provides
requi rements for profiles of health Care providers and

t he nmeasurenent of the performance of health care
roviders. Prohibits a health naintenance organi zation
ron1tak|n?_retallatpry action agai nst_an enpl oyee for

certain actions or_distClosures concerning inproper
patient care. Requires that_ a health nai ntenance . ]

organi zation refer a subscriber to an outside provider in

caSes._ in which there is not a provider within the

organi zation's network to provide a covered benefit.
Provides for a standing referral to a specialist under

certain circunstances, Prohibits a heal th nmi ntenance

organi zation fromarbitrarily |nterfer|nﬂ wth certain

deCi sions of a health care provider. Authorizes the .

I nsurance, Commi ssioner to suspend or revoke a certificate

of authority upon finding certain violations bY a health
nai nt enance’ organi zati on. Creates the "Access 10

Enmer encY Medi Cal Services Act." Requires that if a

heal th plan provides coverage for energency services, the
heal th pl an nust pax for energency services wthout
regard to whether the health plan has a contract with the
provider that furnished the energency services and

W thout regard to prior authorization. Authorizes a

health plan to inpose a copaynent for energency services.
Provides for civil penalties to be inposed for violation
of the act. Requires that the Agency for Health Care

Adm ni stratijon adopt rules. Repéal s”current provisions
governing the recruitnment and retention of health care
providerS in a community health purchasing alliance
district. Provides that subscribers are entitled to free,
full, and absol ute choice of providers offering
physician, chiropractic, podiatry, optonetry, pharnacy,
or dental services, and prohibits coercion 0r coercive
requirements relating to subscriber selection. Prohibits

dental insurance policies fromrestricting a subscriber's
choi ce or refu5|ngmﬂaynent to noncontracting dental .
servi ce_providers o  neet certain requirements. Provides
for civil fines for violations. (See bill for details.)
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