Fl ori da House of Representatives - 1999 HB 121
By Representative Crist

1 Abill to be entitled

2 An act relating to punishnent of felons;

3 creating the "Three-Stri ke Viol ent Fel ony

4 O fender Act"; anending s. 775.084, F.S.

5 relating to sentencing of habitual felony

6 of fenders, habitual violent felony offenders,
7 and violent career crininals; redefining the
8 terns "habitual felony offender” and "habitua
9 violent felony offender"; revising the

10 alternative tine periods within which the

11 habi tual felony offender or habitual violent
12 felony offender could have committed the fel ony
13 to be sentenced; providing that the felony to
14 be sentenced coul d have been conmitted either
15 whil e the defendant was serving a prison

16 sentence or other sentence, or within 5 years
17 of the defendant's release froma prison

18 sentence, probation, community control, or

19 ot her sentence, under specified circunstances
20 when the sentence was inposed as a result of a
21 prior conviction for a felony, enunerated
22 felony, or other qualified offense; renoving
23 certain references to "commitnment" and
24 ot herwi se conforning term nol ogy; revising
25 criteria for a prior conviction or a prior
26 felony for purposes of sentencing as a habitua
27 fel ony offender, habitual violent offender, or
28 violent career crimnal; providing that the
29 pl aci ng of a person on probation w thout an
30 adj udi cation of guilt shall be treated as a
31 prior conviction regardl ess of when the
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1 subsequent offense was committed; renoving

2 certain requirenents that, in order to be

3 counted as a prior felony, the felony nmust have
4 resulted in prior conviction sentenced

5 separately fromany other felony conviction

6 counted as a prior felony; defining "three-tine
7 violent felony offender"; providing a category
8 of enunerated felony offenses within the

9 definition, including arson, sexual battery,
10 robbery, ki dnapping, aggravated child abuse,
11 aggravat ed abuse of an elderly person or

12 di sabl ed adult, aggravated assault, nurder

13 mansl| aught er, aggravat ed mansl aughter of an

14 el derly person or disabled adult, aggravated
15 mansl| aughter of a child, unlawful throw ng,

16 pl aci ng, or discharging of a destructive device
17 or bonb, arnmed burglary, aggravated battery,
18 aggravated stal king, or certain qualified

19 of fenses; requiring the court to sentence a
20 defendant as a three-tine violent felony
21 of fender and inpose certain nmandatory m ni mum
22 terns of inprisonnent under specified
23 ci rcunst ances when the defendant is to be
24 sentenced for conmitting, or conspiring or
25 attenpting to commit, any of the enunerated
26 fel ony offenses and the defendant has
27 previously been convicted of conmitting, or
28 conspiring or attenpting to commt, any two of
29 t he enunerated felony offenses; providing
30 penal ties; providing procedures and criteria
31 for court determination if the defendant is a
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1 three-tine violent felony offender; providing
2 for sentencing as a three-tine violent fel ony
3 of fender; providing nmandatory term of

4 i mprisonnent for life when the three-tine

5 violent felony offense for which the defendant
6 is to be sentenced is a felony punishable by

7 life; providing mandatory prison termof 30

8 years when the three-tine violent felony

9 offense is a first degree felony; providing

10 mandat ory prison termof 15 years when the

11 three-tine violent felony offense is a second
12 degree felony; providing nmandatory prison term
13 of 5 years when the three-tine violent felony
14 offense is a third degree felony; providing for
15 construction; providing that certain sentences
16 i mposed before July 1, 1999, are not subject to
17 s. 921.002, F.S., relating to the Crimna

18 Puni shnent Code; requiring a three-tine violent
19 felony offender to serve 100 percent of the
20 court-inposed sentence; providing for
21 ineligibility of a three-tine violent fel ony
22 of fender for parole, control release, or early
23 rel ease; anending ss. 784.07 and 784.08, F.S.
24 providing minimumterns of inprisonnent for
25 persons convicted of aggravated assault or
26 aggravated battery of a | aw enforcenent officer
27 or a person 65 years of age or ol der; anending
28 s. 790.235, F.S., relating to prohibitions
29 agai nst, and penalties for, unlawful possession
30 or other unlawful acts involving firearm
31 el ectric weapon or device, or conceal ed weapon
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1 by a violent career crinminal; conformng cross
2 references to changes nmade by the act; creating
3 S. 794.0115, F.S.; defining "repeat sexua

4 batterer"; providing within the definition a

5 category of enunerated felony offenses in

6 violation of s. 794.011, F.S., relating to

7 sexual battery; requiring the court to sentence
8 a defendant as a repeat sexual batterer and

9 i npose a 10-year mandatory mi ni num term of

10 i mprisonnent under specified circunstances when
11 the defendant is to be sentenced for

12 commtting, or conspiring or attenpting to

13 commt, any of the enunerated felony violations
14 of s. 794.011, F.S., and the defendant has

15 previously been convicted of conmitting, or

16 conspiring or attenpting to commt, any one of
17 certain enunerated felony offenses involving

18 sexual battery; providing penalties; providing
19 procedures and criteria for court deternination
20 if the defendant is a repeat sexual batterer

21 providing for sentencing as a repeat sexua

22 batterer; providing for construction; anendi ng
23 S. 794.011, F.S., to conformreferences to

24 changes nmade by the act; providing an effective
25 dat e.

26

27 WHEREAS, in 1996, Florida had the highest violent crine
28 | rate of any state in the nation, exceeding the nationa
29 | average by 66 percent, and

30 WHEREAS, although this state possessed the highest
31| state violent crine rate in 1996 in the nation, the
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1| incarceration rate in this state in 1996 was | ess than the

2| incarceration rate in at |east eleven other states, all of

3| which had a lower violent crime rate than the rate in this

4| state, and

5 VWHEREAS, since 1988, crimnals in this state have

6| committed at least 1.6 mllion violent crines agai nst

7| Floridians and visitors to this state, and

8 WHEREAS, the per capita violent crine rate has

9] increased 86 percent in this state in the |ast 25 years, and
10 WHEREAS, in fiscal year 1996-1997, over 16,000 viol ent
11| felons in this state were sentenced to probation, comrmunity
12 | control, and other punishnents that did not incarcerate the
13| violent felon for the maximum prison term authorized by | aw,
14 | and

15 WHEREAS, during that sane fiscal year, |less than 9,900
16 | violent felons were sentenced to prison, while during that

17 | sane period crimnals comitted approxi mately 150, 000 vi ol ent
18 | fel oni es, and

19 VWHEREAS, in this state, as of June 30, 1997, nore

20| violent felons were on probation, comunity control, contro
21 | rel ease, or parole, than were in state prison, and

22 WHEREAS, in 1997, only 15.6 percent of all persons

23| convicted of a felony were sentenced to state prison, the

24 | second | owest rate of incarcerated felons since 1984, and

25 VWHEREAS, the rate of incarcerated felons has declined
26 | seven out of the last eight years, and

27 WHEREAS, since fiscal year 1993-1994, the per capita
28 | prison population rate in this state has increased 10 percent
29 | and the proportion of violent offenders incarcerated in state
30 | prison has increased 5 percent, and

31
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1 WHEREAS, since 1995, the Florida Legislature has

2 | enacted stronger crimnal punishnent |aws, including requiring
3] all prisoners to serve 85 percent of their court-inposed

4 | sentences, and

5 VWHEREAS, since 1994, the violent crine rate in this

6 | state has decreased 9.8 percent, and

7 WHEREAS, the Legislature previously has found that a

8 | substantial and disproportionate nunber of serious crines are
9| committed in this state by a relatively small nunber of repeat
10| and violent felony offenders, that priority should be given to
11| the incarceration of career crininals for extended prison

12| terns, and that, in the case of violent career crimnals, such
13 | extended ternms nust include substantial mininumterns of

14 | i nprisonnent, and

15 WHEREAS, as of June 30, 1997, only 71 designated

16 | "violent career crimnals" have been sentenced to nmandatory
17 | prison terns, out of a prison popul ation of over 65,000 state
18 | inmates; and this nunber does not approach the true nunber of
19 | repeat violent felony offenders in this state, and

20 VWHEREAS, to be sentenced as a "viol ent career

21| crimnal," a felon nust be convicted of at |east four violent,
22 | forcible, or serious felonies and nust have served a prison
23| term and

24 WHEREAS, current |aw does not require the courts to

25| i npose mandatory prison terns on violent felons who commit

26 | three violent felonies, and these three-tine violent felony
27 | of fenders should be sentenced to mandatory naxi num prison

28 | terns to protect citizens of this state and visitors, and

29 WHEREAS, studies such as the recent report issued by
30| the National Center for Policy Analysis, "Does punishnment

31
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1| deter?", indicate that recent crinme rates have decli ned
2 | because of the increasing nunber of incarcerated fel ons, and
3 VWHEREAS, since California enacted "three strike"
4| legislation in 1994 that requires courts to inpose nmandatory
5] prison terms on repeat felony offenders convicted of three
6 | serious crines, that state has experienced significant
7| reductions in violent crine, and overall crine rates, and
8 WHEREAS, a study by the RAND Corporation estinmates that
9| the enforcenent of this California legislation will reduce
10| serious crine in California conmmitted by adults between 22 and
11| 34 percent, and
12 WHEREAS, the enactnent and enforcenent of |egislation
13]in Florida that requires courts to inpose nmandatory prison
14 | ternms on three-tine violent felony offenders will inprove
15| public safety by incapacitating repeat offenders who are nost
16 | likely to nurder, rape, rob, or assault innocent victins in
17 | our conmmunities, and
18 WHEREAS, i nposing rmandatory prison terns on three-tine
19 | violent felony offenders will prevent such offenders from
20| committing nore crinmes in our communities, and |ikely
21| accelerate recent declines in the violent crine rate in this
22 | state, NOW THEREFORE
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. This act may be cited as the "Three-Strike
27 | Violent Felony Ofender Act."
28 Section 2. Section 775.084, Florida Statutes, 1998
29 | Suppl enent, is anended to read:
30 775.084 Violent career crimnals; habitual felony
31| offenders and habitual violent felony offenders; three-tine
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1| violent felony offenders; definitions; procedure; enhanced

2| penalties or nandatory mni mum prison ternmns. --

3 (1) As used in this act:

4 (a) "Habitual felony offender" nmeans a defendant for

5| whomthe court nmay inpose an extended term of inprisonnent, as
6 | provided in paragraph (4)(a), if it finds that:

7 1. The defendant has previously been convicted of any
8 | conbination of two or nore felonies in this state or other

9| qualified offenses.

10 2. The felony for which the defendant is to be

11 | sentenced was conmitted:

12 a. Wiile the defendant was serving a prison sentence
13 | or other sentence commtent i nposed as a result of a prior

14 | conviction for a felony or other qualified offense; or

15 b. Wthin 5 years of the date of the conviction of the
16 | defendant's last prior felony or other qualified offense, or
17 | within 5 years of the defendant's release froma prison

18 | sentence, probation, conmrunity control, or other sentence

19 | eommtrrent i nposed as a result of a prior conviction for a

20| felony or other qualified offense, whichever is |later

21 3. The felony for which the defendant is to be

22 | sentenced, and one of the two prior felony convictions, is not
23| a violation of s. 893.13 relating to the purchase or the

24 | possession of a controlled substance.

25 4. The defendant has not received a pardon for any

26 | felony or other qualified offense that is necessary for the
27 | operation of this paragraph

28 5. A conviction of a felony or other qualified offense
29 | necessary to the operation of this paragraph has not been set
30| aside in any postconviction proceedi ng.

31
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(b) "Habitual violent felony offender" neans a
defendant for whomthe court may inpose an extended term of
i mprisonnent, as provided in paragraph (4)(b), if it finds
t hat :

1. The defendant has previously been convicted of a
felony or an attenpt or conspiracy to comit a felony and one
or nore of such convictions was for

Aggravat ed child abuse;

a. Arson;

b. Sexual battery;
c. Robbery;

d. Ki dnappi ng;

e.

f.

Aggr avat ed abuse of an elderly person or disabled
adul t ;

g. Aggravated assault;

h. Mirder;

i. Mansl aughter;

j. Aggravated mansl aughter of an elderly person or
di sabl ed adul t;

k. Aggravated nmansl aughter of a child;

I. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb;

m Arned burglary;

n. Aggravated battery; or

0. Aggravated stal ki ng.

2. The felony for which the defendant is to be
sent enced was conmitted:

a. Wiile the defendant was serving a prison sentence
or other sentence cemmtwent i nposed as a result of a prior
conviction for an enunerated fel ony; or

9
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1 b. Wthin 5 years of the date of the conviction of the
2| last prior enunerated felony, or within 5 years of the

3| defendant's rel ease froma prison sentence, probation

4| conmunity control, or other sentence eemmtrent i nposed as a
5| result of a prior conviction for an enunerated felony,

6 | whichever is |ater.

7 3. The defendant has not received a pardon on the

8 | ground of innocence for any crine that is necessary for the
9 | operation of this paragraph

10 4. A conviction of a crime necessary to the operation
11| of this paragraph has not been set aside in any postconviction
12 | proceedi ng.

13 (c) "Three-tine violent felony offender" neans a

14 | defendant for whomthe court nust inpose a mandatory nini num
15 ) termof inprisonnent, as provided in paragraph (4)(c), if it
16 | finds that:

17 1. The defendant has previously been convicted as an
18 | adult two or nore tines of a felony or an attenpt or

19 | conspiracy to commit a felony and two or nore of such

20| convictions were for conmitting, or attenpting or conspiring
21| to commit, any of the followi ng offenses or conbination

22 | thereof:

23 a. Arson;

24 b. Sexual battery;

25 c. Robbery;

26 d. Kidnappi ng;

27 e. Aggravated child abuse;

28 f. Aggravated abuse of an elderly person or disabled
29 | adul t;

30 g. Aggravated assault;

31 h. Murder
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i. Mansl aughter;

j. Aggravated mansl aughter of an elderly person or
di sabl ed adul t;

k. Aggravated nmansl aughter of a child;

I. Unlawful throw ng, placing, or discharging of a

destructive devi ce or bonb;

m Arned burgl ary;

n. Aggravated battery;

0. Aggravated stal king; or

p. Aqualified offense if the elenents of the

gualified offense are substantially simlar to the el enents of

any felony offense enunerated in sub-subparagraphs a.-o., or

an attenpt or conspiracy to comit any such fel ony offense.
2. The felony for which the defendant is to be
sentenced is one of the felonies enunerated in

sub- subparagraphs 1l.a.-o0. and was comitted:

a. Wiile the defendant was serving a prison sentence

or other sentence inposed as a result of a prior conviction

for any offense enunerated in sub-subparagraphs 1l.a.-p.; or

b. Wthin 5 years after the date of the conviction of

the last prior offense enunerated in sub-subparagraphs

l.a.-p., or within 5 years after the defendant's rel ease from

a prison sentence, probation, community control, or other

sentence inposed as a result of a prior conviction for any

of fense enunerated i n sub-subparagraphs 1.a.-p., whichever is

| ater.
3. The defendant has not received a pardon on the

ground of innocence for any crine that is necessary for the

operation of this paragraph

11
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1 4. A conviction of a crinme necessary to the operation
2| of this paragraph has not been set aside in any postconviction
3 | proceedi ng.

4 (d)fe)y "Violent career crimnal"™ nmeans a defendant for
5| whom the court nust inpose inprisonment pursuant to paragraph
6| (4)(d)te)y, if it finds that:

7 1. The defendant has previously been convicted as an
8| adult three or nore tinmes for an offense in this state or

9| other qualified offense that is:

10 a. Any forcible felony, as described in s. 776.08;

11 b. Aggravated stal king, as described in s. 784.048(3)
12 | and (4);

13 c. Aggravated child abuse, as described in s

14 | 827.03(2);

15 d. Aggravated abuse of an elderly person or disabled
16 | adult, as described in s. 825.102(2);

17 e. Lewd, lascivious, or indecent conduct, as described
181 in s. 800. 04;

19 f. Escape, as described in s. 944.40; or

20 g. A felony violation of chapter 790 involving the use
21| or possession of a firearm

22 2. The defendant has been incarcerated in a state

23| prison or a federal prison

24 3. The primary felony offense for which the defendant
25| is to be sentenced is a felony enunerated in subparagraph 1
26 | and was committed on or after October 1, 1995, and:

27 a. Wiile the defendant was serving a prison sentence
28 | or other sentence coemmtwent i nposed as a result of a prior
29 | conviction for an enunerated fel ony; or

30 b. Wthin 5 years after the conviction of the |ast

31| prior enunerated felony, or within 5 years after the
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defendant's release froma prison sentence, probation

community control,or other sentence coemmtent i nposed as a

result of a prior conviction for an enunerated fel ony,
whi chever is later.

4. The defendant has not received a pardon for any
felony or other qualified offense that is necessary for the
operation of this paragraph

5. A conviction of a felony or other qualified offense
necessary to the operation of this paragraph has not been set
aside in any postconviction proceedi ng.

(e)td)y "Qualified of fense" means any of f ense,
substantially sinmlar in elenents and penalties to an of fense
inthis state, which is in violation of a |law of any other
jurisdiction, whether that of another state, the District of
Col unbia, the United States or any possession or territory
thereof, or any foreign jurisdiction, that was puni shabl e
under the law of such jurisdiction at the tine of its
conmi ssion by the defendant by death or inprisonnent exceedi ng
1 year.

(2) For the purposes of this section, the placing of a
person on probation or conmunity control without an
adj udi cation of guilt shall be treated as a prior conviction

(3)(a) In a separate proceeding, the court shal

determine if the defendant is a habitual felony offender or a
habi tual violent felony offender. The procedure shall be as
foll ows:
1. The court shall obtain and consider a presentence
investigation prior to the inposition of a sentence as a
13
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habi tual felony offender or a habitual violent felony
of f ender .

2. Witten notice shall be served on the defendant and
the defendant's attorney a sufficient tine prior to the entry
of a plea or prior to the inposition of sentence in order to
all ow the preparation of a subm ssion on behalf of the
def endant .

3. Except as provided in subparagraph 1., all evidence
presented shall be presented in open court with full rights of
confrontation, cross-exanination, and representati on by
counsel

4. Each of the findings required as the basis for such
sentence shall be found to exist by a preponderance of the
evi dence and shall be appealable to the extent nornmally
applicable to sinilar findings.

5. For the purpose of identification of a habitua
felony offender or a habitual violent felony offender, the
court shall fingerprint the defendant pursuant to s. 921.241.

6. For an offense commtted on or after COctober 1,
1995, if the state attorney pursues a habitual felony offender
sanction or a habitual violent felony offender sanction
agai nst the defendant and the court, in a separate proceeding
pursuant to this paragraph, deternines that the defendant
neets the criteria under subsection (1) for inposing such
sanction, the court nust sentence the defendant as a habitua
felony offender or a habitual violent felony offender, subject
to inprisonnent pursuant to this section unless the court
finds that such sentence is not necessary for the protection
of the public. If the court finds that it is not necessary
for the protection of the public to sentence the defendant as
a habitual felony offender or a habitual violent felony

14
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1| offender, the court shall provide witten reasons; a witten
2| transcript of orally stated reasons is pernmissible, if filed
3| by the court within 7 days after the date of sentencing. Each
4 | nonth, the court shall submt to the Ofice of Econom c and

5 | Denopgr aphi ¢ Research of the Legislature the witten reasons or
6| transcripts in each case in which the court determines not to
7 | sentence a defendant as a habitual felony offender or a

8 | habitual violent felony offender as provided in this

9 | subpar agr aph.

10 (b) In a separate proceedi ng, the court shal

11 | deternmine if the defendant is a three-tine violent felony

12 | offender. The procedure shall be as foll ows:

13 1. The court shall obtain and consider a presentence
14 | investigation prior to the inposition of a sentence as a

15| three-tine violent fel ony of fender

16 2. Witten notice shall be served on the defendant and
17 | the defendant's attorney a sufficient tine prior to the entry
18 | of a plea or prior to the inposition of sentence in order to
19| all ow the preparation of a submission on behalf of the
20 | def endant .
21 3. Except as provided in subparagraph 1., all evidence
22 | presented shall be presented in open court with full rights of
23 | confrontation, cross-exam nation, and representati on by
24 | counsel
25 4., Each of the findings required as the basis for such
26 | sentence shall be found to exist by a preponderance of the
27 | evidence and shall be appealable to the extent nornally
28 | applicable to sinilar findings.
29 5. For the purpose of identification of a three-tine
30| violent felony offender, the court shall fingerprint the
31 | defendant pursuant to s. 921.241.

15
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6. For an offense commtted on or after the effective

date of this act, if the state attorney pursues a three-tine

vi ol ent felony offender sanction against the defendant and the

court, in a separate proceedi ng pursuant to this paragraph

determ nes that the defendant neets the criteria under

subsection (1) for inposing such sanction, the court nust

sentence the defendant as a three-tinme violent fel ony

of fender, subject to inprisonnent pursuant to this section as

provided in paragraph (4)(c).

(c)tb)y In a separate proceeding, the court shal
det ernmi ne whether the defendant is a violent career crimna
wWith respect to a prinary offense conmmitted on or after
Cctober 1, 1995. The procedure shall be as follows:

1. Witten notice shall be served on the defendant and
the defendant's attorney a sufficient tine prior to the entry
of a plea or prior to the inposition of sentence in order to
all ow the preparation of a subm ssion on behalf of the
def endant .

2. Al evidence presented shall be presented in open
court with full rights of confrontation, cross-exani nation
and representation by counsel

3. Each of the findings required as the basis for such
sentence shall be found to exist by a preponderance of the
evi dence and shall be appeal able only as provided in paragraph

(d) te)-

4. For the purpose of identification, the court shal
fingerprint the defendant pursuant to s. 921.241.

5. For an offense commtted on or after COctober 1,
1995, if the state attorney pursues a violent career crimnna
sanction agai nst the defendant and the court, in a separate

proceedi ng pursuant to this paragraph, determ nes that the
16
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1| defendant neets the criteria under subsection (1) for inposing
2 | such sanction, the court nust sentence the defendant as a

3| violent career crimnal, subject to inprisonnent pursuant to

4| this section unless the court finds that such sentence is not
5| necessary for the protection of the public. |If the court

6| finds that it is not necessary for the protection of the

7| public to sentence the defendant as a violent career crimnal
8| the court shall provide witten reasons; a witten transcript
9] of orally stated reasons is permissible, if filed by the court
10| within 7 days after the date of sentencing. Each nonth, the

11 | court shall submit to the Ofice of Econom ¢ and Denographic
12 | Research of the Legislature the witten reasons or transcripts
13| in each case in which the court determines not to sentence a
14 | defendant as a violent career crininal as provided in this

15 | subpar agr aph.

16 (d)fe)y1l. A person sentenced under paragraph (4)(d)f{e)
17 | as a violent career crimnal has the right of direct appeal

18 | and either the state or the defendant may petition the trial
19 | court to vacate an illegal sentence at any tinme. However, the
20 | determination of the trial court to inpose or not to i npose a
21| violent career crinnal sentence is presuned appropriate and
22| no petition or notion for collateral or other postconviction
23 | relief may be considered based on an allegation either by the
24 | state or the defendant that such sentence is inappropriate,
25 | i nadequat e, or excessi ve.
26 2. It isthe intent of the Legislature that, with
27 | respect to both direct appeal and collateral review of violent
28 | career crimnal sentences, all clains of error or illegality
29| be raised at the first opportunity and that no clai mshould be
30| filed nore than 2 years after the judgnent and sentence becane
31| final, unless it is established that the basis for the claim

17
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could not have been ascertained at the tine by the exercise of
due diligence. Technical violations and m stakes at trials and
sent enci ng proceedi ngs involving violent career crimnmnals that
do not affect due process or fundanental fairness are not
appeal abl e by either the state or the defendant.

3. It is the intent of the Legislature that no funds,
resources, or enployees of the state or its politica
subdi vi si ons be used, directly or indirectly, in appellate or
col l ateral proceedings based on violent career crimna
sent enci ng, except when such use is constitutionally or
statutorily mandat ed

(4)(a) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
felony offender as foll ows:

1. Inthe case of alife felony or a felony of the
first degree, for life.

2. In the case of a felony of the second degree, for a
term of years not exceeding 30.

3. In the case of a felony of the third degree, for a
term of years not exceeding 10.

(b) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
violent felony offender as foll ows:

1. Inthe case of alife felony or a felony of the
first degree, for life, and such offender shall not be
eligible for release for 15 years.

2. In the case of a felony of the second degree, for a
term of years not exceeding 30, and such of fender shall not be
eligible for release for 10 years.

18
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3. In the case of a felony of the third degree, for a
term of years not exceeding 10, and such of fender shall not be
eligible for release for 5 years.

(c)1. The court, in conformty with the procedure

establ i shed in paragraph (3)(c), nust sentence the three-tine

violent felony offender to a mandatory mini numterm of

i mprisonnent, as foll ows:

a. In the case of a felony punishable by life, to a

termof inprisonnent for life;

b. In the case of a felony of the first degree, to a

termof inprisonnent of 30 years;

c. In the case of a felony of the second degree, to a

termof inprisonnent of 15 years; or

d. In the case of a felony of the third degree, to a

termof inprisonnment of 5 years.

2. Nothing in this subsection shall prevent a court

frominposing a greater sentence of incarceration as

aut hori zed by | aw

(d)te)y The court, in conformity with the procedure
establ i shed in paragraph (3)(c)f{b), shall sentence the violent
career crimnal as foll ows:

1. Inthe case of alife felony or a felony of the
first degree, for life.

2. In the case of a felony of the second degree, for a
termof years not exceeding 40, with a mandatory nininumterm
of 30 years' inprisonnent.

3. In the case of a felony of the third degree, for a
termof years not exceeding 15, with a mandatory nininumterm
of 10 years' inprisonnent.

(e)td)y If the court finds, pursuant to paragraph
(3)(a) or paragraph (3)(c)fb)y, that it is not necessary for

19
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1| the protection of the public to sentence a defendant who neets
2| the criteria for sentencing as a habitual felony offender, a
3 | habitual violent felony offender, or a violent career

4 ) crimnal, with respect to an offense conmitted on or after

5| Cctober 1, 1995, sentence shall be inposed without regard to
6 | this section.

7 (f)teyr At any tinme when it appears to the court that

8 | the defendant is eligible for sentencing under this section

9| the court shall make that determ nation as provided in

10 | paragraph (3)(a) or paragraph (3)(c){by.

11 (9) tH)> A sentence inposed under this section shall not
12 | be increased after such inposition.

13 (h) tg) A sentence inposed under this section for an

14 | offense committed before July 1, 1999,is not subject to s.

15| 921. 002.

16 (i) th)y The provisions of this section do not apply to
17 | capital felonies, and a sentence authorized under this section
18 | does not preclude the inposition of the death penalty for a
19 | capital felony.

20 (j) ) The provisions of s. 947.1405 shall apply to

21 | persons sentenced as habitual felony offenders and persons

22 | sentenced as habitual violent felony offenders.

23 (K)5)>1. A defendant sentenced under this section as a
24 | habitual felony offender, a habitual violent felony offender
25| or a violent career crimnal is eligible for gain-tine granted
26 | by the Departnent of Corrections as provided in s.

27 | 944.275(4) (b).

28 2. For an offense commtted on or after Cctober 1,

29| 1995, a defendant sentenced under this section as a violent
30| career crinmnal is not eligible for any form of discretionary
31
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1| early release, other than pardon or executive clenency, or

2| conditional nedical release granted pursuant to s. 947.149.

3 3. For an offense committed on or after July 1, 1999,
4 | a defendant sentenced under this section as a three-tine

5] violent felony offender shall be released only by expiration

6 | of sentence and shall not be eligible for parole, contro

7| release, or any formof early rel ease. Any person sentenced as
8| athree-tinme violent felony of fender nmust serve 100 percent of
9| the court-inposed sentence.

10 t5)—tn—order—tobe—counted—as—aprror—Felony—for

11 | purposes—of—sentencingunder—this—seection—the—fetony—rust

12 | have+esutted—in—a—convieti-on—sentenced—separatety—prior—to

13 | the—cturrent—offense—and—sentenced—separatety—{fromany—other
14 | tef o I . I I . ol .

15 (5) £6) The purpose of this section is to provide

16 | uni form puni shnent for those crines nmade puni shabl e under this
17 | section, and to this end, a reference to this section

18 | constitutes a general reference under the doctrine of

19 | incorporation by reference.

20 Section 3. Paragraphs (c) and (d) of subsection (2) of
21| section 784.07, Florida Statutes, 1998 Suppl enent, are anended
22 | to read:

23 784.07 Assault or battery of |aw enforcenent officers,
24 | firefighters, energency nedical care providers, public transit
25 | enpl oyees or agents, or other specified officers;

26 | recl assification of offenses; mninum sentences. --

27 (2) \Whenever any person is charged with know ngly

28 | committing an assault or battery upon a | aw enforcenent

29 | officer, a firefighter, an energency nedical care provider, a
30| traffic accident investigation officer as described in s.

31| 316.640, a traffic infraction enforcenent officer as described

21
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ins. 318.141, a parking enforcenent specialist as defined in
s. 316.640, or a security officer enployed by the board of
trustees of a community college, while the officer
firefighter, energency nedical care provider, intake officer
traffic accident investigation officer, traffic infraction
enforcenent officer, parking enforcenent specialist, public
transit enpl oyee or agent, or security officer is engaged in
the lawful performance of his or her duties, the offense for
whi ch the person is charged shall be reclassified as foll ows:
(c) In the case of aggravated assault, froma felony
of the third degree to a felony of the second degree.
Not wi t hst andi ng any ot her provision of |aw, any person

convi cted of aggravated assault upon a | aw enforcenent officer

shall be sentenced to a nmininumtermof inprisonment of 3

years.
(d) In the case of aggravated battery, froma felony

of the second degree to a felony of the first degree.

Not wi t hst andi ng any ot her provision of |aw, any person

convi cted of aggravated battery of a | aw enforcenent officer

shall be sentenced to a nininumtermof inprisonment of 5

years.
Section 4. Subsection (1) of section 784.08, Florida
Statutes, is anended to read:
784.08 Assault or battery on persons 65 years of age
or older; reclassification of offenses; mni num sentence. --
(1) A person who is convicted of an aggravated assault
or aggravated battery upon a person 65 years of age or ol der
shal |l be sentenced to a nmininumtermof inprisonment of 3

year s ptrstant—teo—the—Crmnal—Puni-shient—Cede and fined not

nore than $10,000 and shall also be ordered by the sentencing

judge to nmake restitution to the victimof such offense and to
22
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1| performup to 500 hours of comunity service work.

2| Restitution and comunity service work shall be in addition to
3| any fine or sentence which may be inposed and shall not be in
4 | lieu thereof.

5 Section 5. Section 790.235, Florida Statutes, is

6 | anended to read:

7 790. 235 Possession of firearmby violent career

8| crimnal unlawful; penalty.--

9 (1) Any person who neets the violent career crimnna

10 | criteria under s. 775.084(1)(d){e), regardless of whether such
11 | person is or has previously been sentenced as a violent career
12 | criminal, who owns or has in his or her care, custody,

13 | possession, or control any firearmor electric weapon or

14 | device, or carries a conceal ed weapon, including a tear gas

15| gun or chenical weapon or device, commits a felony of the

16 | first degree, punishable as provided in s. 775.082, s.

17| 775.083, or s. 775.084. A person convicted of a violation of
18 | this section shall be sentenced to a mandatory m ni mum of 15
19 | years' inprisonnent; however, if the person would be sentenced
20| to a longer termof inprisonnent under s. 775.084(4)(d)f{e),

21| the person nmust be sentenced under that provision. A person
22 | convicted of a violation of this section is not eligible for
23| any formof discretionary early rel ease, other than pardon

24 | executive clenency, or conditional nedical rel ease under s.

25 | 947. 149.

26 (2) For purposes of this section, the previous fel ony
27 | convi ctions necessary to neet the violent career crimnna

28 | criteria under s. 775.084(1)(d)¢teymy be convictions for

29 | felonies comitted as an adult or adjudications of delingquency
30| for felonies conmmitted as a juvenile. In order to be counted
31| as a prior felony for purposes of this section, the fel ony

23
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nmust have resulted in a conviction sentenced separately, or an
adj udi cation of delinquency entered separately, prior to the
current of fense, and sentenced or adjudicated separately from
any other felony that is to be counted as a prior felony.

(3) This section shall not apply to a person whose
civil rights and firearmauthority have been restored.

Section 6. Section 794.0115, Florida Statutes, is
created to read

794. 0115 Repeat sexual batterers; definition

procedure; enhanced penalties.--

(1) As used in this act, "repeat sexual batterer"

neans a defendant for whomthe court nust inpose a mandatory

mninumtermof inprisonment, as provided in subsection (3),
if it finds that:
(a) The defendant has previously been convicted of a

felony or an attenpt or conspiracy to commit a felony and one

or nore of such convictions was for

1. Any felony offense in violation of s.
794.011(2)(b), (3), (4), or (5), or an attenpt or conspiracy
to conmit the fel ony offense.

2. Aqualified offense as defined in s. 775.084(1)(e),
if the elenents of the qualified offense are substantially

simlar to the elenents of a felony offense in violation of s.
794.011(2)(b), (3), (4), or (5), or an attenpt or conspiracy
to conmit the fel ony offense.

(b) The felony for which the defendant is to be
sentenced is one of the felonies enunerated i n subparagraph

(a)1. or 2. and was committed:

1. Wile the defendant was serving a prison sentence

or other sentence inposed as a result of a prior conviction

for any offense enunerated in subparagraph (a)l. or 2.; or
24
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2. Wthin 10 years after the date of the conviction of

the last prior offense enunerated i n subparagraph (a)l. or 2.

or within 10 years after the defendant's release froma prison

sentence, probation, comunity control, or other sentence

i nposed as a result of a prior conviction for any of fense

enunerated in subparagraph (a)l. or 2., whichever is later

(c) The defendant has not received a pardon on the

ground of innocence for any crine that is necessary for the

operation of this subsection

(d) A conviction of a crinme necessary to the operation

of this subsection has not been set aside in any

post convi cti on proceedi ng.

(2) In a separate proceeding, the court shal

determine if the defendant is a repeat sexual batterer. The

procedure shall be as foll ows:

(a) The court shall obtain and consider a presentence

i nvestigation prior to the inposition of a sentence as a

repeat sexual batterer.

(b) Witten notice shall be served on the defendant

and the defendant's attorney a sufficient tine prior to the

entry of a plea or prior to the inposition of sentence in

order to allow the preparation of a subnission on behal f of

t he def endant.

(c) Except as provided in paragraph (a), all evidence

presented shall be presented in open court with full rights of

confrontation, cross-exanination, and representati on by

counsel
(d) Each of the findings required as the basis for

such sentence shall be found to exist by a preponderance of

t he evidence and shall be appealable to the extent nornmally

applicable to sinilar findings.
25
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1 (e) For the purpose of identification of a repeat

2 | sexual batterer, the court shall fingerprint the defendant

3| pursuant to s. 921.241.

4 (f) For an offense committed on or after the effective
5] date of this act, if the state attorney pursues a repeat

6 | sexual batterer sanction agai nst the defendant and the court,
7]1in a separate proceedi ng pursuant to this subsection

8 | deternines that the defendant neets the criteria under

9 | subsection (1) for inposing such sanction, the court nust

10 | sentence the defendant as a repeat sexual batterer, subject to
11 | i nprisonnent pursuant to this section as provided in

12 | subsection (3).

13 (3)(a) The court, in conformty with the procedure

14 | established in subsection (2), nust sentence the repeat sexua
15| batterer to a nmandatory mnimumtermof 10 years'

16 | i npri sonnent.

17 (b) Nothing in this subsection shall prevent a court
18 | frominposing a greater sentence of incarceration as

19 | aut hori zed by | aw.
20 Section 7. Section 794.011, Florida Statutes, is
21 | anended to read
22 794.011 Sexual battery.--
23 (1) As used in this chapter
24 (a) "Consent" neans intelligent, know ng, and
25| voluntary consent and does not include coerced submi ssion
26 | "Consent" shall not be deened or construed to nean the failure
27 | by the alleged victimto offer physical resistance to the
28 | of fender.
29 (b) "Mentally defective" neans a nental disease or
30 | defect which renders a person tenporarily or permanently
31| i ncapabl e of appraising the nature of his or her conduct.

26
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(c) "Mentally incapacitated" nmeans tenporarily
i ncapabl e of appraising or controlling a person's own conduct
due to the influence of a narcotic, anesthetic, or
i ntoxi cating substance adm ni stered without his or her consent
or due to any other act committed upon that person wi thout his
or her consent.

(d) "Ofender" neans a person accused of a sexua
offense in violation of a provision of this chapter.

(e) "Physically hel pl ess" neans unconsci ous, asl eep
or for any other reason physically unable to conmunicate
unwi | I'i ngness to an act.

(f) "Retaliation" includes, but is not linmted to
threats of future physical punishnment, kidnapping, false
i mprisonnent or forcible confinenent, or extortion.

(g) "Serious personal injury" neans great bodily harm
or pain, permanent disability, or pernmanent disfigurenent.

(h) "Sexual battery" neans oral, anal, or vagina
penetration by, or union with, the sexual organ of another or
the anal or vaginal penetration of another by any other
obj ect; however, sexual battery does not include an act done
for a bona fide nedical purpose.

(i) "Victinm neans a person who has been the object of
a sexual offense

(j) "Physically incapacitated" neans bodily inpaired
or handi capped and substantially limted in ability to resist
or flee.

(2)(a) A person 18 years of age or older who commits
sexual battery upon, or in an attenpt to conmit sexual battery
injures the sexual organs of, a person |ess than 12 years of
age commits a capital felony, punishable as provided in ss.
775.082 and 921. 141.

27
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1 (b) A person |less than 18 years of age who commits

2 | sexual battery upon, or in an attenpt to commt sexual battery
3| injures the sexual organs of, a person |less than 12 years of
4| age conmits a life felony, punishable as provided in s.

5| 775.082, s. 775.083, or s. 775.084, or s. 794.0115.

6 (3) A person who conmits sexual battery upon a person
71 12 years of age or older, without that person's consent, and
8| in the process thereof uses or threatens to use a deadly

9 | weapon or uses actual physical force likely to cause serious
10 | personal injury conmrits a life felony, punishable as provided
11|in s. 775.082, s. 775.083, o+ s. 775.084, or s. 794.0115.

12 (4) A person who conmits sexual battery upon a person
13| 12 years of age or older wthout that person's consent, under
14 | any of the follow ng circunstances, commits a felony of the
15| first degree, punishable as provided in s. 775.082, s.

16 | 775.083, or s. 775.084, or s. 794.0115:

17 (a) When the victimis physically hel pless to resist.
18 (b) \When the offender coerces the victimto subnmt by
19 | threatening to use force or violence likely to cause serious
20 | personal injury on the victim and the victimreasonably

21| believes that the offender has the present ability to execute
22 | the threat.

23 (c) \When the offender coerces the victimto subnmit by
24 | threatening to retaliate against the victim or any other

25 | person, and the victi mreasonably believes that the of fender
26 | has the ability to execute the threat in the future

27 (d) When the offender, without the prior know edge or
28 | consent of the victim admnisters or has know edge of soneone
29| el se administering to the victimany narcotic, anesthetic, or
30 | other intoxicating substance which nentally or physically

31| incapacitates the victim

28
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(e) When the victimis nentally defective and the
of fender has reason to believe this or has actual know edge of
this fact.

(f) When the victimis physically incapacitated.

(g) When the offender is a | aw enforcenent officer
correctional officer, or correctional probation officer as
defined by s. 943.10(1), (2), (3), (6), (7), (8), or (9), who
is certified under the provisions of s. 943.1395 or is an
el ected official exenpt fromsuch certification by virtue of
S. 943.253, or any other person in a position of control or
authority in a probation, community control, controlled
rel ease, detention, custodial, or sinmilar setting, and such
officer, official, or person is acting in such a manner as to
lead the victimto reasonably believe that the offender is in
a position of control or authority as an agent or enpl oyee of
gover nnment .

(5) A person who conmits sexual battery upon a person
12 years of age or older, without that person's consent, and
in the process thereof does not use physical force and
violence likely to cause serious personal injury commts a
felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084, or s. 794.0115.

(6) The offense described in subsection (5) is

i ncluded in any sexual battery offense charged under
subsection (3) or subsection (4).

(7) A person who is convicted of conmmitting a sexua
battery on or after Cctober 1, 1992, is not eligible for basic
gai n-tinme under s. 944.275. This subsection nmay be cited as
the "Junny Rios-Martinez, Jr. Act of 1992."

(8) Wthout regard to the willingness or consent of
the victim which is not a defense to prosecution under this

29
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subsection, a person who is in a position of fanmlial or
custodial authority to a person |less than 18 years of age and
who:

(a) Solicits that person to engage in any act which
woul d constitute sexual battery under paragraph (1)(h) commits
a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(b) Engages in any act with that person while the
person is 12 years of age or older but |ess than 18 years of
age which constitutes sexual battery under paragraph (1) (h)
commits a felony of the first degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(c) Engages in any act with that person while the
person is less than 12 years of age which constitutes sexua
battery under paragraph (1)(h), or in an attenpt to conmit
sexual battery injures the sexual organs of such person
commits a capital or life felony, punishable pursuant to
subsection (2).

(9) For prosecution under paragraph (4)(g),
acqui escence to a person reasonably believed by the victimto
be in a position of authority or control does not constitute
consent, and it is not a defense that the perpetrator was not
actually in a position of control or authority if the
ci rcunstances were such as to lead the victimto reasonably
believe that the person was in such a position

(10) Any person who fal sely accuses any person |isted
in paragraph (4)(g) or other person in a position of contro
or authority as an agent or enpl oyee of government of
viol ating paragraph (4)(g) is guilty of a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

30
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1 Section 8. This act shall take effect July 1, 1999.

2

3 EE IR b S b b I S O b b S S b b S S I b S b

4 HOUSE SUMMARY

5

5 Creates the "Three-Stri ke Violent Felony Ofender Act.”

7 Redefi nes the terns "habitual felony offender" and
"habi tual violent felony offender.”” Revises the

8 alternative tine periods wthin which the habitual felony
of fender or habitual violent felony offender could have

9 commtted the felony to be sentenced, Revises criteria
for a prior conviction or a prior felaony for purposes of

10 sentencing as a habitual felony offender, habitual
violent offender, or violent career crimnal. Provides

11 that the placing of a person on probation wthout an
adjudication of "quilt shall be treated as a prior

12 convi ction regardl ess of when the subsequent offense was
comm tted. Renoves. certain requirenents that, in order to

13 be counted as a prior felony, the felony nust have
resulted in Prlor convi ctionh sentenced Separately from

14 any ot her felony conviction counted as a prior felony.
Specifies mninumterns of inprisonnent for convictions

15 of aggravated assault or aggravated battery of a | aw
enforcenent officer and for "aggravated assault or battery

16 on a person 65 years of age of ol der

17
Defines "three-tine violent felony offender" and "repeat

18 sexual batterer." Requires the court to sentence a
defendant as a three-tine violent felony offender or

19 repeat sexual batterer and inpose certain nandatory
m ni numterns of inprisonnent under specified.

20 ci rcunstances, Provides procedures and penalties.
Provides for ineligibility of a three-tine violent fel ony

21 of fender for parolée, control release, or early rel ease.

95 Conforns references. See bill for details.

23

24

25

26
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