Florida Senate - 1999 SB 1242
By Senator Celler

29-1194-99

1 A bill to be entitled

2 An act relating to viatical settlenent

3 contracts; anmending s. 626.9911, F.S.; adding

4 and revising definitions; revising

5 qualifications for licensure; creating s.

6 626.99181, F.S.; limting broker fees; anending

7 S. 626.9922, F.S.; revising exanination

8 authority; anmending s. 626.99235, F.S.

9 nodi fyi ng di scl osure requirenments for persons

10 advertising or soliciting viatical settlenent

11 contracts; anmending s. 626.9924, F.S.; adding

12 requirements for entering viatical settlenent

13 contracts; creating s. 626.99271, F.S.

14 providing renedies in cases of unlawful sal es;

15 creating s. 626.99272, F.S.; authorizing cease

16 and desist orders; providing for inposition and

17 collection of an administrative fine; creating

18 S. 626.99275, F.S.; proscribing certain

19 practices; creating s. 626.99277; proscribing
20 certain fal se representations; providing an
21 ef fective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Section 626.9911, Florida Statutes, 1998
26 | Suppl enent, is anended to read:
27 626.9911 Definitions.--As used in this act, the term
28 (1) "Departnent" neans the Departnent of |nsurance
29 (2) "Independent third-party trustee or escrow agent"
30 | neans an attorney, certified public accountant, financial
31| institution, or other person providing escrow services under
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the authority of a regulatory body. The term does not incl ude
any person associated, affiliated, or under comobn contro
with a viatical settlenent provider or viatical settlenent

br oker.

(3) "Person" has the neaning specified ins. 1.01

(4) "Viatical settlenent broker" nmeans a person who
for val uable consideration, offers or attenpts to negotiate
viatical settlenment contracts between a viator resident in
this state and one or nore viatical settlenent providers. The
term does not include an attorney, accountant, financi al
pl anner, or person acting under a power of attorney fromthe
viator, who is retained to represent the viator and whose
conpensation is paid solely by the viator without regard to
whether a viatical settlenent contract is effected.

(5) "Viatical settlenent contract” neans a witten
settlement entered into between a viatical settlenent
provider, or its related provider trust, and a viator. The
agreenent nust establish the terns under which the viatica
settlenment provider will pay conpensation or anything of
val ue.

(6) "Viatical settlenent provider" neans a person who
in this state or fromthis state, enters into a viatical
settlement contract with a viator. The term does not i ncl ude:

(a) Any bank, savings bank, savings and | oan
association, credit union, or other licensed |ending
institution that takes an assignnent of a life insurance
policy as collateral for a | oan

(b) Alife and health insurer that has |awfully issued
a life insurance policy that provides accel erated benefits to
terminally ill policyholders or certificateholders; or

2
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1 (c) Any natural person who enters into no nore than

2| one viatical settlenent contract with a viator in 1 cal endar
3| year, unless such natural person has previously been |licensed
4 | under this act or is currently |licensed under this act.

5 (d) A trust that neets the definition of a "rel ated

6| provider trust."

7 (7) "Viator" neans the original owner of alife

8 | insurance policy insuring the life of an individual with a

9 | natural—person—who—has a catastrophic,er |ife-threatening, or
10| chronic illness or condition ant who is over the age of 55 and
11 | who enters or seeks to enter into a viatical settlenent

12 | contract has—theright—to—asstgn—transfer—seH—devise—or
13 | begueath—the—benetits—of—his—or—her—t+feinsurance—pokey.

14 (8) "Related provider trust" neans a trust established
15| by a viatical settlenment provider for the sole purpose of

16 | entering into or owning viatical settlenent contracts. A

17 | rel ated provider trust shall be subject to all provisions of
18 | this act that apply to the viatical settlenent provider who
19 | established the related provider trust, except s. 626.9912,
20 | which shall not be applicable. A viatical settlenent provider
21| may establish no nore than one related provider trust, and the
22 | sole trustee of such related provider trust shall be the
23 | viatical settlenment provider |licensed under s. 626.9912. The
24 | nane of the licensed viatical settlenent provider shall be
25| included within the nane of the related provider trust.
26 (9) "lnsurance investnent contract" neans a contract
27 | or agreenent, to which the settlenent insured is not a party,
28 | to purchase a life insurance policy or an interest inalife
29 | insurance policy, which is entered into for the purpose of
30 | deriving an econonic benefit.
31
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(10) "lnsurance investnent broker" neans a person who

solicits, negotiates, or advertises investnent in insurance

i nvest nent contracts.

(11) "Settlenent insured" neans the person whose life

is insured by the policy that is subject to the viatica

settlenment contract.

Section 2. Section 626.99181, Florida Statutes, is
created to read

Section 3. 626.99181 Viatical settlenent broker

fees.--
(1) Awviatical settlenent broker's fee may be based

only on a percentage of the conpensation or value paid by a

viatical settlenent provider to a viator under a viati cal

settl enent contract.

(2) No person nmy receive any comm ssion or

conpensation of any kind for perfornmng the functions of a

viatical settlenent broker on a policy for which the person

has received a conmi ssion fromthe sale of the policy.

(3) Awviatical settlenent broker shall disclose to a

prospective viator the linmtations on the broker's fee inposed

by this section.
Section 4. Subsection (3) is added to section 626.992,
Fl orida Statutes, to read

626.992 Use of |icensed brokers and providers
required. --
(3) No individual whose |license has been revoked or

suspended for any reason nmay be licensed as a viatica

settl enent provider or broker, be enpl oyed by a viatical

settl enment provider or broker, or solicit investnment funds

frominvestors or potential investors during the period of

such revocation or suspension
4
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Section 5. Subsection (1) of section 626.9922, Florida
Statutes, is anended to read:

626. 9922 Exani nation. --

(1) The departnent may exani ne the business and
affairs of any licensee or applicant for a |icense. The
departnment may order any licensee or applicant to produce any
records, books, files, advertising and solicitation naterials,

or other information and nay take statenents under oath to
determ ne whether the licensee or applicant is in violation of
the law or is acting contrary to the public interest. The
expenses incurred in conducting any exani nation or
i nvestigation nust be paid by the licensee or applicant.
Exami nations and investigations nust be conducted as provi ded
in chapter 624, and |licensees are subject to all applicable
provi sions of the insurance code.

Section 6. Section 626.99235, Florida Statutes, 1998
Suppl enent, is anended to read:

626. 99235 Disclosures to i nvestors;
m srepresentations. --

(1) No person shall msrepresent or fail to clearly

and affirmatively disclose the nature of the return or the

duration of tinme to obtain the return of any investnent
related to one or nore viatical settlenent contracts

I ] ot eal I d I I
provi-gder—t+rust.
(2) Any Fhe viatical settlenent provider, and any

i nsurance i nvestnent broker,itself or through another person

shall provide in witing the follow ng disclosures to any
i nvestor or investor prospect investing in any viatica

settl enent contract:
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(a) That the return on avattable—under the viatical
i nvestnent contract is directly tied to the projected life
span or date of death of one or nore viators;

(b) If areturn is represented, the disclosure shal
indicate the projected |ife span or date of death of the
viator or viators whose life or lives are tied to the return

(c) If required by the terns of the viatica
i nvestnent contract, that the investor may be responsible for
t he paynent of insurance prenmuns on the life of the viator or
| ate or surrender fees or other costs related to the life
i nsurance coverage potey on the life of the viator or viators
whi ch may reduce the return

(d) The anount of any trust fees or other expenses, if
any, to be charged to the investor

(e) The nane and address of the person who is

responsi ble for paying the premumuntil the death of the

settl enent insured.

(f) That the |life expectancy and rate of return are

only estimtes and cannot be guarant eed.

(g) The basis for the assunption of |ife expectancy

used in the solicitation or advertisenent.

The witten disclosure required under this subsection nust
shatt+ be conspicuously displayed in any insurance investnment
contract agreerent, and any solicitation material furnished to
the investor or prospective investor by such provider, trust

or person, and nust shatH be in contrasting color and in not
| ess than 10-point type or no snaller than the largest type on
the page if larger than 10-point type.
Section 7. Subsection (7) is added to section
626.9924, Florida Statutes, to read:
6
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1 626. 9924 Viatical settlenent contracts; procedures;
2| rescission.--

3 (7) Wthin 10 days after the execution of the viatica
4| settlenent contract, the escrow agent and provi der nmust give
5| notice to the insurer that the policy has becone subject to a
6| viatical settlenent contract.

7 Section 8. Section 626.99271, Florida Statutes, is

8| created to read

9 626. 99271 Renedies available in cases of unlawf ul

10| sale.--A material violation of this part is grounds for

11 | rescission of any insurance investnent contract.

12 Section 9. Section 626.99272, Florida Statutes, is
13 | created to read:

14 626. 99272 Cease and desist orders.--

15 (1) The departnent may i ssue a cease and desi st order
16 | upon a person who violates any provision of this part, any
17 | rule or order adopted by the departnent, or any witten

18 | agreenent entered into with the departnent.

19 (2) When the departnent finds that such action
20 | presents an i medi ate danger to the public which requires an
21| imediate final order, it may issue an energency cease and
22 | desist order reciting with particularity the facts underlying
23 | such findings. The energency cease and desist order is
24 | effective i medi ately upon service of a copy of the order on
25| the respondent and renmmins effective for 90 days. |f the
26 | depart nment begi ns nonenergency cease and desi st proceedi ngs
27 | under subsection (1), the energency cease and desi st order
28 | remni ns effective until conclusion of the proceedi ngs under
29 | ss. 120.569 and 120.57.
30
31
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1 (3) The departnent may i npose and collect an

2| adninistrative fine not to exceed $50, 000 per violation

3 | agai nst any person found to have violated this section

4 Section 10. Section 626.99275, Florida Statutes, is
5| created to read

6 626. 99275 Prohibited practices.--It is unlawful for
7| any person to enter into a viatical settlenent contract

8 | involving an insurance policy during its contestabl e period.
9 Section 11. Section 626.99277, Florida Statutes, is
10 | created to read:

11 626. 99277 Fal se representations; deceptive words. --
12 (1) It is unlawful for a person in the advertisenent,
13| offer, or sale of an insurance investnent contract to

14 | ni srepresent that such a contract has been guaranteed,

15 | sponsored, recommended, or approved by the state or any agency
16 | or officer of the state or by the United States or any agency
17 | or officer of the United States.

18 (2) It is unlawful for a person in conjunction with
19| the sale of an insurance investnent contract to directly or
20| indirectly msrepresent that such person has been sponsor ed,
21 | recommended, or approved, or that her or his abilities or

22 | qualifications have in any respect been passed upon, by the
23| state or any agency or officer of the state or by the United
24 | States or any agency or officer of the United States.

25 (3) It is unlawful for a person in the offer or sale
26 | of any insurance investnent contract to obtain nobney or

27 | property by a nisrepresentation that:

28 (a) The insurance investnent contract purchased,

29 | offered, or sold is guaranteed, sponsored, recomended, or
30 | approved by the state or any agency or officer of the state or
31
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1| by the United States or any agency or officer of the United
2| States; or

3 (b) The person is sponsored, recommended, or approved,
4] or that such person's abilities or qualifications have in any
5| respect been passed upon, by the state or any agency or

6| officer of the state or by the United States or any agency or
7| officer of the United States.

8 (4) Subsection (1) and subsection (2) do not prohibit
9| a statenent that the person is licensed or appointed under

10| this part if such statenent is required by the provisions of
11| this part or rules adopted thereunder, if such statenent is
12| true in fact, and if the effect of such statenent is not

13 | ni srepresent ed.

14 (5) A person nmay not represent that an investnent

15 ) contract is guaranteed by any insurance guaranty fund.

16 (6) A person may not represent that the investnent in
17 | an investnent contract is "guaranteed," or that the principa
18| is "safe," or that the investnent is free of risk

19 Section 12. This act shall take effect upon beconming a
20| l aw.

21
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2 SENATE SUVMMARY

3 Amends various sections of the "Viatical Settlement Act."
Revi ses definitions and qualifications for |licensure as a

4 viatical settlenment provider or viatical settlement
broker. Provides that a viatical settlenent broker's fee

5 naY be based only on a percent of the conpensation or
value paid by a viatical settlenent provider to a viator

6 under a viatical settlenent contract. Authorizes the
Departnent of Insurance to order a |licensee or applicant

7 for license to produce advertizing and solicitation
materials. Strengthens the discloSure requirenents for

8 persons advertising or soliciting viatical settlenent.
contracts. ProvideS that wthin 10 days of the execution

9 of the viatical settlenent contract, the escrow agent and

rovider nust give notice to the insurer that the policy

10 as becone subject to a viatical sett|enent contract,
Provides renedies in cases of unlawful sal es. Authorizes

11 the departnent to issue cease and desist orders and to
i mpose and col |l ect an adm nistrative fine not to exceed

12 $50, 000 per violation., Prohibits certain practices and

13 prescribes specified fal se representations.
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