Florida Senate - 1999 CS for SB 1242

By the Committee on Banking and | nsurance; and Senator Celler

311-1928-99

1 A bill to be entitled

2 An act relating to the regul ati on of insurance
3 and i nvestnents in insurance products industry;
4 anending s. 626.9911, F.S.; defining viatica

5 settl enment purchaser, viatical settlenent

6 pur chase agreenent, and viatical settlenent

7 sal es agent; redefining the terns "viatica

8 settl enent broker," "viatical settlenent

9 contract," "viatical settlenent provider," and
10 "viator"; creating s. 626.99181, F.S.; adding
11 viatical settlenent broker fees; anending s.

12 626.9919, F.S.; requiring viatical settlenent
13 sal es agents to give notice of change of

14 address; anmending s. 626.992, F.S.; requiring
15 viatical settlenent sales agents to be

16 licensed; anending s. 626.9922, F.S.; revising
17 requi rements for exam nation; anending s.

18 626. 99235, F.S.; revising disclosure

19 requirements for viatical settlenent purchasers
20 and creating additional disclosure
21 requi rements; anmending s. 626.9924, F.S.
22 requiring notice to be given to insurers of
23 viaticated policies; anmending s. 626.9925;
24 providing for rul emaki ng; anmending s. 626. 9926,
25 F.S.; providing that viatical settlenent
26 purchase agreenent rates are not regul at ed;
27 anending s. 626.9927, F.S.; including viatica
28 settl enment purchase agreenents; creating s.
29 626. 99272, F.S.; providing for cease-and-desi st
30 orders; creating s. 626.99275, F.S.
31 prohibiting certain practices; creating s.
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1 626. 99277, F.S.; prohibiting false

2 representations; anending s. 626.9929, F. S

3 establishing a grace period for viatica

4 settl ement sal es agents transacting business in
5 this state; creating part XlI, ch. 626, F. S

6 establ i shing regul ati on of persons issuing and
7 brokering |ife settlenment contracts; creating
8 S. 626.994, F.S.; providing a short title;

9 creating s. 626.9941, F.S.; providing for

10 definitions; creating s. 626.9942, F.S.

11 providing for licensure of life settlenent

12 providers; creating s. 626.99421, F.S.

13 providing for annual reports, fees, and

14 conditions of continued |icensure; creating s.
15 626. 99422, F.S.; providing grounds for

16 nonrenewal , suspension, revocation, and fines
17 for life settlenent providers; creating s.

18 626. 99423, F.S.; providing the termof a

19 suspension of the |icense and provisions for
20 reinstatenent; creating s. 626.9943, F. S
21 providing for licensure of life settlenent
22 brokers; creating s. 626.99431, F.S.; providing
23 grounds for denial, suspension, revocation
24 nonrenewal , or admnistrative fines for life
25 settl ement brokers; creating s. 626.99432,
26 F.S.; providing for effect of a suspension or
27 revocation and procedures for reinstatenent;
28 creating s. 626.9944, F.S.; requiring life
29 settl enment sales agents to be licensed as life
30 i nsurance agents; creating s. 626.9945, F.S.
31 requiring notice of change of address and ot her
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1 information; creating s. 626.9946, F.S.

2 requiring use of licensed persons for life

3 settl enment transactions; creating s. 626.9947,
4 F.S.; providing for approval of contract forns
5 and related fornms; creating s. 626.9948, F.S.

6 requiring procedures for exam nation of

7 |icensees; creating s. 626.9949, F.S.

8 providing for required disclosures to owners;

9 creating s. 626.99495, F.S.; providing required
10 di sclosures to life settlenent purchasers;

11 creating s. 626.995, F.S.; requiring certain

12 provisions to be in a life settlenent contract
13 and a right to rescission; creating s.

14 626. 9952, F.S.; authorizing the adoption of

15 rules to inplenent provisions of this act;

16 creating s. 626.9954, F.S.; providing that rate
17 regulation is not authorized; creating s.

18 626.996, F.S.; prohibiting unfair trade

19 practices and providing a civil renedy and

20 aut hori zi ng i njunctions and cease-and- desi st

21 orders; creating s. 626.9965, F.S.; prohibiting
22 life settlenent contracts during contestable

23 period or on policies obtained through fal se,
24 deceptive, or nisleading applications; creating
25 s. 626.997, F.S.; prohibiting fal se

26 representations and deceptive words; creating
27 S. 626.9975, F.S.; adding |ife settlenent

28 broker fees; creating s. 626.998, F.S.

29 providing for a grace period for conpliance;

30 providing an effective date.

31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 626.9911, Florida Statutes, 1998
Suppl enent, is anended to read:

626.9911 Definitions.--As used in this act, the term

(1) "Departnent" neans the Departnent of |nsurance.

(2) "Independent third-party trustee or escrow agent"
neans an attorney, certified public accountant, financi al
institution, or other person providing escrow services under
the authority of a regulatory body. The term does not incl ude
any person associated, affiliated, or under comobn contro
with a viatical settlenent provider or viatical settlenent
br oker.

(3) "Person" has the neaning specified ins. 1.01

(4) "Viatical settlenent broker" nmeans a person who
on behalf of a viator and for a fee, conm ssion, or other

val uabl e consideration, offers or attenpts to negotiate
viatical settlenment contracts between a viator resident in
this state and one or nore viatical settlenent providers.
Not wi t hst andi ng the manner in which the viatical settlenent

broker is conpensated, a viatical settlenent broker is deened

to represent only the viator and owes a fiduciary duty to the

viator to act according to the viator's instructions and in

the best interest of the viator. The term does not include an

attorney, licensed Certified Public Accountant, or investnent

adviser lawfully registered with the Departnent of Banking and

Fi nance under chapter 517 fHnanrctat—plranner—or—person—acting
wrder—a—power—of—attoerney—+romthe—viator, who is retained to

represent the viator and whose conpensation is paid directly
sotety by or at the direction and on behalf of the viator

4
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o I hett atical I .
effected

(5) "Viatical settlenent contract” neans a witten
agreenent settterent entered into between a viatical
settlenment provider, or its related provider trust, and a
viator. The agreenent nust establish the terns under which
the viatical settlenent provider will pay conpensation or
anyt hing of val ue, which conpensation or value is |less than

t he expected death benefit of the insurance policy or

certificate, inreturn for the viator's assignnent, transfer

sal e, devise, or bequest of the death benefit or ownership of

all or a portion of the insurance policy or certificate of

insurance to the viatical settlenent provider. A viatica

settl enent contract also includes a contract for a | oan or

other financial transaction secured prinmarily by an individua

or group life insurance policy, other than a loan by a life

i nsurance conpany pursuant to the terns of the life insurance

contract, or a loan secured by the cash value of a policy.

(6) "Viatical settlenment provider" neans a person
other than a viator who, in this state,er fromthis state, or
with a resident of this state, effectuates enters—intoe a
viatical settlenment contract wth—a—viater. The term does not
i ncl ude:

(a) Any bank, savings bank, savings and | oan
association, credit union, or other licensed |ending
institution that takes an assignnent of a life insurance
policy as collateral for a | oan

(b) Alife and health insurer that has |awfully issued
a life insurance policy that provides accelerated benefits to
terminally ill policyholders or certificateholders; or

5
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(c) Any natural person who enters into no nore than
one viatical settlenent contract with a viator in 1 cal endar
year, unless such natural person has previously been |licensed
under this act or is currently |licensed under this act.
(d) A trust that neets the definition of a "rel ated

provider trust."
(7) "Viator" neans the owner of a life insurance

policy or a certificatehol der under a group policy insuring

the life of an individual wth anatural—person—who—has a

catastrophic,er life-threatening, or chronic illness or

condi ti on and who enters or seeks to enter into a viatica

settl enent contract has—the+ight—toe—assign—t+ranster—set—
tevise. I bt hed T e I Life

pot—ey. This termdoes not include a viatical settlenent

purchaser or a viatical settlenent provider or any person

acquiring a policy or interest in a policy froma viatica

settl enent provider, nor does it include an i ndependent

third-party trustee or escrow agent.

(8) "Related provider trust" neans a trust established
by a viatical settlenent provider for the sole purpose of
entering into or owning viatical settlenent contracts or life
settlenment contracts. This termdoes not include a trust that

does not enter into agreenents with a life settl enent

purchaser, nor does it include an independent third-party

trustee or escrow agent. A related provider trust shall be

subject to all provisions of this act that apply to the

viatical settlenent provider who established the related

provider trust, except s. 626.9912, which shall not be

applicable. A viatical settlenment provider nay establish no

nore than one related provider trust, and the sole trustee of

such rel ated provider trust shall be the viatical settlenent
6
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provider licensed under s. 626.9912. The nane of the licensed

viatical settlenent provider shall be included within the nane

of the related provider trust.
(9) "Viatical settlenent purchase agreenent" neans a

contract or agreenment, entered into by a viatical settlenent

purchaser, to which the viator is not a party, to purchase a

life insurance policy or an interest in a life insurance

policy, which is entered into for the purpose of deriving an

econom ¢ benefit.

(10) "Viatical settlenent purchaser" neans a person

other than a licensee under part Xl or part XIl of this

chapter, an accredited investor as defined in Rule 501

Regul ati on D of the Securities Act Rules, or a qualified

institutional buyer under Rule 144(a) of the 1933 Securities

Act, who gives a sum of noney as consideration for alife

i nsurance policy or an interest in a life insurance policy

whi ch has been or will be the subject of a viatical settlenent

contract, for the purpose of deriving an econonic benefit.

(11) "Viatical settlenent sales agent" neans a person

other than a licensed viatical settlenent provider who

arranges the purchase through a viatical settlenent purchase

agreenent of a life insurance policy or an interest inalife

i nsurance poli cy.

Section 2. Section 626.99181, Florida Statutes, is
created to read

626.99181 Viatical settlenent broker's
conpensation.--A viatical settlenent broker shall disclose to

a prospective viator the anbunt and nmethod of cal culating the

broker's conpensati on and may not receive conpensation from

anyone other than that disclosed to the viator. The term

7
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conpensati on" includes anything of value paid or given to a

viatical settlenent broker for the placenent of a policy.
Section 3. Section 626.9919, Florida Statutes, is
anended to read:

626. 9919 Notice of change of address or nane; viatica
settl ement provider |icensees, and broker |icensees, and
viatical settlenent sales agent |icensees.--Each viatica

settl enent provider |icensee, ant—each viatical settlenent
broker licensee, and viatical settlenent sal es agent |icensees

nmust provide the departnent at |east 30 days' advance notice
of any change in the licensee's nane, residence address,
princi pal business address, or nmiling address.

Section 4. Section 626.992, Florida Statutes, is
amended to read:

626.992 Use of viatical settlement |icensed brokers,

and providers, and viatical settlenent sal es agents

required. --

(1) A licensed viatical settlenent provider nmay not
use any person to performthe functions of a viatica
settl enment broker as defined in this act unless such person
holds a current, valid |license as a viatical settlenent
broker. Salaried individuals enployed by viatical settlenent
providers shall engage in viatical settlenent broker
activities only when acconpanied by a viatical settlenent
br oker who holds a current valid license issued under this
act. Aviatical settlenent provider may not use any person to

performthe functions of a viatical settlenent sal es agent

unl ess the person holds a current, valid |license as provided

i n subsection (4).

(2) A licensed viatical settlenent broker may not use
any person to performthe functions of a viatical settlenent
8
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provider as defined in this act unless such person holds a

current, valid license as a viatical settlenent provider. A
viatical settlenent provider may not use any person to perform

the functions of a viatical settlenent sal es agent unless the

person holds a current, valid license as provided in

subsection (4).

(3) Awviatical settlenent sales agent nay not use any

person to performthe functions of a viatical settlenent

broker unl ess such person holds a current, valid license as a

vi ati cal settlenent broker.

(4) A person may not performthe functions of a

viatical settlenent sales agent unless licensed as a life

agent as defined in s. 626.051 and as provided in this

chapter.

Section 5. Section 626.9922, Florida Statutes, is
amended to read:

626. 9922 Examni nation. --

(1) The departnent may exani ne the business and
affairs of any licensee or applicant for a |icense. The
departnment may order any licensee or applicant to produce any
records, books, files, advertising and solicitation naterials,

or other information and nay take statenents under oath to
determ ne whether the licensee or applicant is in violation of
the law or is acting contrary to the public interest. The
expenses incurred in conducting any exani nation or
i nvestigation nust be paid by the licensee or applicant.
Exami nations and investigations nust be conducted as provi ded
in chapter 624, and |licensees are subject to all applicable
provi sions of the insurance code.

(2) Al accounts, records, docunents, files, and other
information relating to all transactions of viatica

9
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1| settlenent contracts or viatical settlenent purchase

2 | agreenents nust be naintained by the licensee for a period of
3| at least 3 years after the death of the insured wviate+r and

4 | nust be available to the departnent for inspection during

5| reasonabl e busi ness hours.

6 Section 6. Section 626.99235, Florida Statutes, 1998
7| Settlenent, is anended to read:

8 626.99235 Disclosures to viatical settlenent

9 | purchasers investors; nisrepresentations.--

10 (1) No person shall misrepresent the nature of the
11| return or the duration of tine to obtain the return of any
12 | investnent related to one or nore viatical settlenments sold by
13| a viatical settlenment provider or related provider trust.

14 (2) The viatical settlement provider and the viatica
15| settl enent sal es agent, itself or through another person

16 | shall provide in witing the follow ng disclosures to any

17 | viatical settlenent purchaser inavester or purchaser investor
18 | prospect:

19 (a) That the return represented as bei ng avail abl e
20 | under the viatical settlenent purchase agreenent investaent is
21 | directly tied to the projected |ife span or date of death of
22 | one or nore viators. ;-

23 (b) If areturn is represented, the disclosure shal
24 | indicate the projected life span or date of death of the

25| viator or viators whose life or lives are tied to the return
26 (c) If required by the terns of the viatica

27 | settl enent purchase agreenent inavestrwent—coentract, that the
28 | viatical settlenment purchaser investor nay be responsible for
29 | the paynment of insurance premiuns on the life of the viator,
30 | o late or surrender fees,or other costs related to the life
31
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i nsurance policy on the life of the viator or viators which

may reduce the return.
(d) The anobunt of any trust fees, conmi ssions,

deducti ons, or other expenses, if any, to be charged to the
viatical settlenent purchaser investor

(e) The nane and address of the person responsible for

tracking the viator.

(f) That group policies may contain linitations or

caps in the conversion rights, that additional prem uns nmay

have to be paid if the policy is converted, and that the party

responsi ble for the paynent of such additional preniuns shal
be identified.
(g) That the |life expectancy and rate of return are

only estimtes and cannot be guarant eed.

(h) The basis for the assunption of |ife expectancy

utilized in the solicitation or adverti senent.

(i) The purchase of a viatical settlenent contract

shoul d not be considered a liquid purchase, since it is

i mpossible to predict the exact timng of its maturity and the

funds may not be available until the death of the viator

(j) The nane and address of the person with the

responsibility for paying the premiumuntil the death of the

i nsur ed.

The witten disclosure required under this subsection shall be
conspi cuously displayed in any viatical settlenent purchase

rAvestrent agreenment, and in any solicitation materi al
furnished to the viatical settlenent purchaser investoetr by

such viatical settlenent provider, related provider trust,or

person, and shall be in contrasting color and in not |less than
10-point type or no smaller than the | argest type on the page
11
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1|if larger than 10-point type. The departnent is authorized to
2 | adopt by rule the disclosure formto be used. The di scl osures
3 | need not be furnished in an invitation to inquire, the

4| objective of which is to create a desire to inquire further

5| about entering into a viatical settlenent purchase agreenent.
6| The invitation to inquire may not quote rates of return, nay
7| not include material attendant to the execution of any

8 | specific viatical settlenent purchase agreenent, and nay not
9] relate to any specific viator.

10 Section 7. Subsection (7) of section 626.9924, Florida
11| Statutes, is created to read

12 626. 9924 Viatical settlenent contracts; procedures;
13 | rescission. --

14 (7) Wthin 10 days after the expiration of the

15| rescission period of the viatical settlenent contract as set
16 | forth in this section, the viatical settlenent provider nust
17 | give notice to the insurer that the policy has becone subject
18| to a viatical settlenent contract.

19 Section 8. Section 626.9925, Florida Statutes, is

20 | anended to read:

21 626. 9925 Rul es.--The departnent nmay adopt rules to

22 | inplenent this act, including rules establishing standards for
23 | evaluating advertising by |licensees and rules providing for
24 | the collection of data and recordkeeping requirenents relating
25| to executed viatical settlement contracts and viatica

26 | settl enent purchase agreenents.

27 Section 9. Section 626.9926, Florida Statutes, is

28 | anended to read:

29 626. 9926 Rate regulation not authorized.--Nothing in
30| this act shall be construed to authorize the departnent to

31| directly or indirectly regulate the anount paid as

12
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consideration for entry into a viatical settlenment contract or
viatical settlenent purchase agreenent.

Section 10. Subsection (1) of section 626.9927,
Fl orida Statutes, is anended to read:

626. 9927 Unfair trade practices; cease and desi st;
i njunctions; civil renedy.--

(1) Awviolation of this act is an unfair trade
practice under ss. 626.9521 and 626.9541 and is subject to the
penalties provided in the insurance code. Part X of this
chapter applies to a licensee under this act or a transaction
subject to this act as if a viatical settlenent contract and a
viatical settlenent purchase agreenent were an insurance
policy.

Section 11. Section 626.99272, Florida Statutes, is
created to read

626. 99272 Cease-and-desi st orders and fines.--

(1) The departnent may i ssue a cease-and-desi st order

upon a person that violates any provision of this part, any

rule or order adopted by the departnent, or any witten

agreenent entered into with the departnent.

(2) When the departnent finds that such an action

presents an i nmedi ate danger to the public which requires an

imediate final order, it may i ssue an energency

cease-and-desi st order reciting with particularity the facts

underlying such findings. The energency cease-and-desi st

order is effective inmedi ately upon service of a copy of the

order on the respondent and remnins effective for 90 days. |If

t he departnment begi ns nonener gency cease-and-desi st

proceedi ngs under subsection (1), the energency

cease- and-desi st order renmmins effective, absent an order by

an appellate court of conpetent jurisdiction pursuant to ss.
13
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120. 68, until the conclusion of proceedi ngs under ss. 120.569

and 120.57.
(3) The departnent may i npose and collect an

adm ni strative fine not to exceed $10,000 for each nonwi |l fu

vi ol ation and $25,000 for each willful violation of any

provision of this part.

Section 12. Section 626.99275, Florida Statutes, is
created to read

626. 99275 Prohibited practices.--It is unlawful for
any person:

(1) To knowingly enter into a viatical settlenent

contract the subject of which is a life insurance policy that

was obtained by nmeans of a fal se, deceptive, or nisleading

application for the life insurance policy.

(2) Inthe solicitation or sale of a viatica

settl enment purchase agreenent:

(a) To enploy any device, schene, or artifice to

def r aud;
(b) To obtain noney or property by neans of an untrue

statenent of a material fact or by any omission to state a

mat erial fact necessary in order to nmake the statenents nade,

in light of the circunstances under which they were nade, not

m sl eadi ng; or

(c) To engage in any transaction, practice, or course

of busi ness which operates or woul d operate as a fraud or

deceit upon a person
Section 13. Section 626.99277, Florida Statutes, is
created to read

626. 99277 Fal se representations; deceptive words. --

(1) It is unlawful for a person in the advertisenent,

offer, or sale of a viatical settlenent purchase agreenent to
14
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m srepresent that such an agreenent has been guar ant eed,

sponsor ed, recommended, or approved by the state, or any

agency or officer of the state or by the United States or any

agency or officer of the United States.

(2) It is unlawful for a person in conjunction with

the sale of a viatical settlenent purchase agreenment to

directly or indirectly misrepresent that the person has been

sponsor ed, recommended, or approved, or that his or her

abilities or qualifications have in any respect been passed

upon, by this state or any other state, or any agency or

of ficer thereof, or by the United States or any agency or

of fi cer thereof.

(3) It is unlawful for a person in the offer or sale

of a viatical settlenent purchase agreenent to obtain noney or

property hy:
(a) A misrepresentation that the viatical settlenent

pur chase agreenent purchased, offered, or sold is guaranteed,

sponsor ed, recommended, or approved by this state or any other

state, or any agency or officer thereof, or by the United

States or any agency or officer thereof.

(b) A misrepresentation that the person is sponsored,

reconmended, or approved, or that the person's abilities or

gualifications have in any respect been passed upon, by this

state or any other state, or any agency or officer thereof, or

by the United States or any agency or officer thereof.

(4) Neither subsection (1) nor subsection (2) may be

construed to prohibit a statenent that the person is |icensed

or appointed under this part if such a statenent is required

by this part or rules adopted under this part, if the

statenent is true in fact and if the effect of the statenent

is not msrepresented.

15
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(5) A person may not represent that a viatica

settl enment purchase agreenent is guaranteed by any insurance

guaranty fund.

(6) A person may not represent that the investnent in

a viatical settlenment purchase agreenent is "guaranteed," that

the principal is "safe," or that the investnent is free of

risk.

Section 14. Section 626.9929, Florida Statutes, is
amended to read:

626. 9929 Gace period.--A viatical settlenent sal es
agent provider—er—viatical—settterent—broker that was
transacting business in this state on June 30, 1999 1996, nay
continue to transact such business, in the absence of any

orders by the departnent to the contrary,until the departnent
approves or di sapproves the sal es agent's provider—s—o+
broker—s application for licensure if the sal es agent provider
or—broker files with the departnent no |later than Novenber 1

1999, an application for |icensure and—at—Fforas—currentty—+n
use—no—tater—than—Neverber—1,—1996,-and i f t he sal es agent

provider—or—broker conplies with all other provisions of this

act .

Section 15. Part Xl| of chapter 626, Florida Statutes,
to be entitled "Life Settlenment Contracts", consisting of ss.
626. 994, 626.9941, 626.9942, 626.99421, 626.99422, 626.99423,
626. 9943, 626.99431, 626.99432, 626.9944, 626.9945, 626.9946,
626. 9947, 626.9948, 626.9949, 626.99495, 626.995, 626.9952,
626. 9954, 626.996, 626.9965, 626.997, 626.9975, and 626. 998,
Florida Statutes, is created to read

626.994 Short Title.--This act may be cited as the

"Life Settlement Act."

626.9941 Definitions.--As used in this part, the term
16
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(1) "Departnent" neans the Departnent of |nsurance.

(2) "lIndependent third-party trustee or escrow agent"

neans an attorney, certified public accountant, financi al

institution, or other person providing escrow services under

the authority of a regulatory body. The term does not incl ude

any person associated, affiliated, or under comobn contro

with a viatical settlenent provider or viatical settlenent

br oker.
(3) "Life policy" neans a life insurance policy or

certificate that has been acquired by a life settl enent

provider pursuant to a life settlenent contract.

(4) "Life settlenent broker" nmeans a person who, on

behal f of an owner and for a fee, conm ssion, or other

val uabl e consideration, offers or attenpts to negotiate life

settl enent contracts between an owner and one or nore |ife

settlenent providers. Notw thstanding the nanner in which the

life settlenent broker is conpensated, a life settl enent

broker is considered to represent only the owner and owes a

fiduciary duty to the owner to act according to the owner's

instructions and in the best interest of the owner. The term

does not include an attorney, licensed Certified Public

Accountant, or investnent adviser lawfully registered with the

Departnent of Banki ng and Fi nance under chapter 517, who is

retained to represent the viator and whose conpensation is

paid directly by or at the direction and on behalf of the

vi at or.
(5) "Life settlenent contract" nmeans a witten

agreenent entered into between a life settlenment provider and

an owner. The agreenent nust establish the terns under which

the life settlenent provider will pay conpensati on or anything

of val ue, which conpensation or value is |l ess than the
17
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expected death benefit of the insurance policy or certificate,

inreturn for the owner's assignnment, transfer, sale, devise,

or bequest of the death benefit or ownership of all or a

portion of the insurance policy or certificate of insurance to

the life settlenent provider. A life settlenent contract al so

i ncl udes a contract for a |loan or other financial transaction

secured primarily by an individual or a group life insurance

policy, other than a loan by a |life insurance conpany pursuant

to the terns of the |life insurance contract or a | oan secured

by the cash val ue of a policy.

(6) "Life settlenent provider" nmeans a person, other

than an owner, who, in this state, fromthis state, or with a

resident of this state, effectuates a life settl enent

contract. The term does not incl ude:

(a) Any bank, savings bank, savings and | oan

association, credit union, or other licensed | ending

institution that takes an assignnent of a life insurance

policy as collateral for a | oan

(b) Alife and health insurer that has |lawfully issued

a life insurance policy that provides accelerated benefits to

terminally ill policyholders or certificateholders; or

(c) Any natural person who enters into no nore than

one life settlenent contract with an owner in one cal endar

year, unless the natural person has previously been |icensed

under this act or is currently |licensed under this act.

(d) A trust that neets the definition of the term

rel ated provider trust."

(7) "Life settlenent purchase agreenent" neans a

contract or agreenent, entered into by a life settlenent

purchaser and a life settlenent provider, to which the owner

is not a party, to purchase a life insurance policy or an
18
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interest in alife insurance policy, which is entered into for

t he purpose of deriving an econonic benefit.

(8) "Life settlenent purchaser" neans a person, other

than a |icensee under part Xl or part Xl|I of this chapter, an

accredited investor as defined in Rule 501, Regulation D of

the Securities Act Rules, or a qualified institutional buyer
under Rule 144(a) of the 1933 Securities Act, who gives a sum
of nobney as consideration for a life insurance policy or an

interest in alife insurance policy which has been or will be

the subject of a life settlenent agreenent, for the purpose of

deriving an econonic benefit.

(9) "Life settlenent sal es agent" neans a person or

entity other than a licensed life settlenent provider which

arranges the purchase through a life settlenent purchase

agreenent of a life insurance policy or an interest inalife

i nsurance poli cy.
(10) "Owner" neans the individual or entity who is the
ori gi nal owner or subsequent assignee or transferee, who has

or had a bona fide insurable interest in a life insurance

policy insuring the life of a person who does not have a

catastrophic or life-threatening or chronic illness or

condition, who has the right to assign, transfer, sell

devi se, or bequeath the benefits of the life insurance policy,

and who enters or seeks to enter into a life settl enent

contract. The termdoes not include a life settlenent

purchaser, a life settlenment provider, or any person acquiring

a policy or interest in a policy froma life settl enent

provider, nor does it include an independent third-party

trustee or escrow agent.

(11) "Person" has the neaning specified ins. 1.01

19
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(12) "Related provider trust" neans a trust

established by a life settlenent provider for the sole purpose

of entering into or owning viatical or life settlenent

contracts. This term does not include a trust that does not

enter into agreenents with a life settlenment purchaser, nor

does it include an independent third-party trustee or escrow

agent. Arelated provider trust is subject to all provisions

of this part which apply to the life settlenent provider who

established the related provider trust except s. 626.9942,

which is inapplicable. Alife settlenent provider may

establish no nore than one rel ated provider trust, and the

sole trustee of the related provider trust nust be the life

settl ement provider |icensed under s. 626.9942. The nane of

the licensed |life settlenent provider nmust be included within

the nanme of the related provider trust.

626.9942 Life settlenent provider |license required;

application for license.--

(1) After July 1, 1999, a person may not performthe

functions of a life settlenent provider as defined in this

part nor enter into or solicit alife settlenent contract

wi thout first having obtained a |license fromthe departnent

either as a viatical settlenent provider as provided for in

part XI of this chapter or as a life settlenent provider under

this section.

(2) Application for alife settlenent provider |license

nmust be nade to the departnment by the applicant, under oath,

on a formprescribed by the departnent and signed by the

applicant. The application nust be acconpanied by a fee of

$500. |If the applicant is a corporation, the application nust

be under oath and signed by the president and the secretary of

t he corporati on.

20
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(3) In the application, the applicant nust provide al

of the foll ow ng

(a) The applicant's full name, age, residence address,

and busi ness address and all occupations engaged in by the

applicant during the 5 years preceding the date of the

appl i cati on.

(b) A copy of the applicant's basic organi zati ona

docunents, if any, including the articles of incorporation

articles of association, partnership agreenment, trust

agreenent, or other sinilar docunents, together with all

amendnents to such docunents.

(c) Copies of all bylaws, rules, regulations, or

simlar docunents regul ating the conduct of the applicant's

internal affairs.

(d) A list showing the nane, business and residence

addresses, and official position of each individual who is

responsi ble for conduct of the applicant's affairs, including,

but not linited to, any nenber of the applicant's board of

directors, board of trustees, executive conmttee, or other

governi ng board or committee and any other person or entity

owni ng or having the right to acquire 10 percent or nore of

the voting securities of the applicant.

(e) Wth respect to each individual identified under

par agraph (d):

1. A sworn biographical statenent on forns supplied by

t he depart nent.

2. A set of fingerprints on forns prescribed by the

departnent, certified by a | aw enforcenent officer, and

acconpani ed by the fingerprinting fee specified in s. 624.501

3. Authority for release of information relating to

the investigation of the individual's background.
21
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(f) Al applications, life settlenent contract forns,

and other related forns proposed to be used by the applicant.

(g) Such other information as the departnent considers

necessary to determ ne that the applicant and the individuals

i dentified under paragraph (d) are conpetent and trustworthy

and can lawfully and successfully act as a life settl enent

provi der.
(4) The departnent may not issue a license to an

entity other than a natural person if it is not satisfied that

all officers, directors, enployees, stockholders, and partners

who exercise or have the ability to exercise effective contro

of the entity or who have the ability to influence the

transaction of business by the entity neet the standards of

this part and have not violated any provision of this part or

rules of the departnent related to the business of life

settl enent contracts.

(5) Upon the filing of a sworn application and the

payment of the license fee, the departnent shall investigate

each applicant and may i ssue the applicant a license if the

departnment finds that the applicant:

(a) Has provided a detailed plan of operation

(b) |Is conpetent and trustworthy and intends to act in

good faith in the business authorized by the |icense applied

for; however, for purposes of this act, including this

par agraph, a person may not be consi dered i nhconpetent and

untrustworthy solely for any felony conmmitted nore than 5

years before licensure if the person has had his or her civil

rights restored by the Governor and Cabinet with respect to

t he fel ony.
(c) Has a good business reputation and has had

experience, training, or education that qualifies the
22
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applicant to conduct the business authorized by the |license

applied for.

(d) If the applicant is a corporation, is a

corporation incorporated under the laws of this state, or is a

foreign corporation authorized to transact business in this

state.
(e) Has designated the | nsurance Commi ssi oner and

Treasurer as its agent for service of process.
(f) Has made the deposit required by s. 626.99421(3).
626. 99421 Life settlenent provider |license

conti nuance; annual report; fees; deposit.--

(1) Alife settlenent provider license continues in

force until suspended or revoked.
(2) Annually, on or before March 1, the life
settlenment provider |licensee shall file a statenent containing

information the departnment requires and shall pay to the

departnent a license fee in the anobunt of $500. Alife

settl enment provider shall include in all statenents filed with

the departnent all information requested by the departnment

regarding a related provider trust established by the life

settl enment provider. The departnent may require nore frequent

reporting. Failure to tinely file the annual statenent or to

timely pay the license fee is grounds for i mmedi ate suspensi on

of the |icense.

(3) Alife settlenent provider licensee nust deposit

and maintain deposited in trust with the departnent securities

eligible for deposit under s. 625.52, having at all tines a

val ue of not less than $100,000. As an alternative to neeting

t he $100, 000 deposit requirenment, the provider may deposit and

mai ntain deposited in trust with the departnent such

securities in the amount of $25,000 and post with the
23
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departnent a surety bond acceptable to the departnent in the

ampbunt of $75, 000.
(4) There shall be no additional annual |icense fee or

deposit requirenents under this act for a related provider

trust established by a life settl enent provider

626. 99422 Suspensi on, revocation, or nonrenewal of

life settlenent provider license; grounds; adm nistrative

fine.--
(1) The departnent shall suspend, revoke, or refuse to

renew the license of any life settlenent provider if the

departnent finds that the |icensee:

(a) Has made a misrepresentation in the application

for the |license;

(b) Has engaged in fraudul ent or dishonest practices,

or otherw se has been shown to be untrustworthy or inconpetent

to act as a life settlenent provider;

(c) Denonstrates a pattern of unreasonabl e paynents to

viators or owners;

(d) Has been found guilty of, or has pleaded guilty or

nol o contendere to, any felony, or a nisdeneanor involving

fraud or noral turpitude, regardl ess of whether a judgment of

convi ction has been entered by the court;

(e) Has issued life settlenent contracts or viatica

settl enment contracts that have not been approved pursuant to

this part or part Xl;

(f) Has failed to honor contractual obligations

related to the business of |life settlenent contracts;

(g) Deals in bad faith with viators, purchasers, or

owWner s;
(h) Has violated any provision of the insurance code

or this part;

24
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(i) Enploys any person who materially influences the

|icensee's conduct and who fails to neet the requirenents of

this part; or

(j) No longer neets the requirenents for initial

i censure.
(2) The departnent may, in lieu of or in addition to

any suspension or revocation, assess an administrative fine

not to exceed $2,500 for each nonwi Il ful violation or $10, 000

for each willful violation by a life settlenent provider

licensee. The departnent may also place a life settl enent

provider licensee on probation for a period not to exceed 2

years.
(3) If an enployee of a life settlenent provider

vi ol ates any provision of this part, the departnent may take

di sciplinary action against the enployee as if the enpl oyee

were |licensed under this part, including suspendi ng or

ot herwi se prohibiting the enpl oyee fromperforning the

functions of a life settlenent provider or life settlenent

broker as defined in this part.

(4) |If alife settlenent provider establishes a

related provider trust as pernitted by this part, the life

settlenent provider is liable and responsible for the

perfornmance of all obligations of the rel ated provider trust

under all |life settlenent contracts entered into by the

related provider trust and for the conpliance of the rel ated

provider trust with all provisions of this part. Any violation

of this part by the related provider trust is considered to be

a violation of this part by the life settlenent provider as

well as by the related provider trust. |If the related provider

trust violates any provisions of this part, the departnment nay

exercise all renedies set forth in this part for such
25
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violations against the life settlenent provider, as well as

agai nst the related provider trust.

626. 99423 Effect of suspension or revocation of life

settl enment provider |icense; duration of suspension

rei nstatenent. --

(1) When its license is suspended or revoked, the

provider nmust proceed, imediately followi ng the effective

date of the suspension or revocation, to conclude the affairs

it is transacting under its license. The life settl enent

provider may not solicit, negotiate, advertise, or effectuate

new contracts. The departnent retains jurisdiction over the

life settlenent provider until all contracts have been

fulfilled or cancel ed or have expired.

(2) The suspension of the license of a life settlenent

provider licensee may be for a period, not to exceed 2 years,

which is determned by the departnent. The departnent nay

shorten, rescind, or nodify the suspension

(3) During the period of suspension, the |licensee

shall file its annual statenent and pay license fees as if the

| i cense had continued in full force.

(4) |f, upon expiration of the suspension order, the

|icense has not otherw se been terminated, the departnment nust

reinstate the license only upon witten request by the

suspended |icensee unless the departnent finds that the

grounds giving rise to the suspensi on have not been renpved or

that the licensee is otherwise not in conpliance with this

part. The departnent nust give the |licensee notice of its

findings no later than 90 days after recei pt of the request or

upon expiration of the suspension order, whichever occurs

| at er. If alicense is not reinstated in accordance with the

procedures set forth in this subsection, it expires at the end
26
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1| of the suspension or on the date it otherw se woul d have

2 | expired, whichever is sooner

3 626.9943 Life settlenent broker |license required;

4 | application for license.--

5 (1) After July 1, 1999, a person other than a life

6 | agent licensed under this chapter may not performthe

7] functions of alife settlenent broker as defined in this part
8 | without first having obtained a |license fromthe departnent as
9] aviatical settlenent broker under part Xl of this chapter or
10| as a life settlenent broker under this section.

11 (2) Application for alife settlenent broker |icense
12 | nust be nade to the departnent by the applicant on a form

13 | prescri bed by the departnent, under oath, and signed by the
14 | applicant. The application nust be acconpanied by a $50

15| filing fee. |If the applicant is a corporation, the

16 | application nmust be under oath and signed by the president and
17 | the secretary of the corporation

18 (3) In the application, the applicant nust provide al
19 | of the foll ow ng:

20 (a) The applicant's full name, age, residence address,
21 | and busi ness address, and all occupations engaged in by the
22 | applicant during the 5 years preceding the date of the

23 | application; if the applicant is not a natural person, the
24 | applicant nust provide the information required by this

25 | paragraph with respect to all officers, directors, or

26 | partners.

27 (b) A copy of the applicant's basic organi zati ona

28 | docunents, if any, including the articles of incorporation
29 | articles of association, partnership agreenment, trust

30| agreenent, or other simlar docunents, together with al

31 | anendnents to such docunents.

27
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(c) If the applicant is not a natural person, a list

showi ng the nane, business and resi dence addresses, and

official position of each individual who is responsible for

conduct of the applicant's affairs, including, but not limted

to, any nenber of the applicant's board of directors, board of

trustees, executive conmttee, or other governing board or

commi ttee and any other person or entity owning or having the

right to acquire 10 percent or nore of the voting securities

of the applicant.

(d) Wth respect to an individual applicant and with

respect to each individual identified under paragraph (c):

1. A sworn biographical statenment on forns supplied by

t he depart nent.

2. A set of fingerprints on forns prescribed by the

departnent, certified by a | aw enforcenent officer, and

acconpani ed by the fingerprinting fee specified in s. 624.501

3. Authority, if required by the departnent, for

rel ease of information relating to the investigation of the

i ndi vi dual's background.

(e) Such other information as the departnent considers

necessary to determ ne that the individual applicant and the

i ndividuals identified under paragraph (c) are conpetent and

trustworthy and can lawfully and successfully act as a life

settl enent broker.

(4) Any natural person who is enployed by or otherwi se

represents a life settlenent broker |icensee, which broker

licensee is not a natural person, nust also be licensed as a

life settlenent broker if the enpl oyee or other representative

perforns the functions of a life settlenent broker as defined

in this part.

28
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(5) The departnent may not issue a license to an

applicant if it is not satisfied that the applicant, if a

natural person, or all officers, directors, enployees,

st ockhol ders, and partners who exercise or have the ability to

exerci se effective control of the applicant or who have the

ability to influence the transaction of business by the

applicant, if the applicant is not a natural person, neet the

standards of this part and have not violated any provision of

this part or rules of the departnent related to the business

of life settlenent contracts.

(6) The departnent may specify the formof the |license

and may require photographing of the applicant as part of the

appli cati on process.

(7) Upon the filing of a sworn application and the

payment of the license fee and all other applicable fees under

this part, the departnent shall investigate each applicant and

may issue the applicant a license if the departnent finds that

the applicant:

(a) |s conpetent and trustworthy and intends to act in

good faith in the business authorized by the |icense applied

for.

(b) Has a good busi ness reputati on and has had

experience, training, or education that qualifies the

applicant to conduct the business authorized by the |license

applied for.

(c) Except with respect to applicants for nonresident

licenses, is a bona fide resident of this state and actually

resides in this state at |l east 180 days a year. |f an

applicant holds a sinmilar |license or an insurance agent's or

broker's license in another state at the tine of applying for

a license under this section, the applicant may be found to
29
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1| meet the residency requirenent of this paragraph only after he
2] or she furnishes a letter of clearance satisfactory to the

3| departnent or other proof that the applicant's resident

4] licenses have been cancel ed or changed to nonresident status
5] and that the applicant is in good standing with the |icensing
6| authority.

7 (d) If a corporation, is incorporated under the | aws

8| of this state or is a foreign corporation authorized to

9| transact business in this state.

10 (e) Has designated the | nsurance Commi ssi oner and

11| Treasurer as its agent for service of process.

12 (8) An applicant for a nonresident life settlenent

13 | broker license nust, in addition to designating the |Insurance
14 | Conmi ssioner and Treasurer as its agent for service of process
15 ) as required by this section, also furnish the departnent with
16 | the nane and address of a resident of this state upon whom
17 | notices or orders of the departnent or process affecting the
18 | applicant or licensee may be served. After issuance of the
19 | license, the licensee nmust also notify the departnment of
20 | change of the person to receive such notices, orders, or
21 | process, and such a change is ineffective until acknow edged
22 | by the departnent.
23 (9) Beginning July 1, 1999, the departnent nmay, by
24 | rul e, specify experience, educational, or other training
25 | standards required for licensure under this section
26 (10) Except as otherwise provided in this section
27| life settlement brokers nmust be licensed, appointed, renewed,
28 | continued, reinstated, and termnated in the manner specified
29| in this chapter for insurance representatives generally;
30 | however, life settlenent brokers are not subject to continuing
31| education requirenments.
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626. 99431 Deni al, suspension, revocation, or

nonrenewal of |ife settlenent broker |icense; grounds;

adm ni strative fine.--

(1) The departnent shall deny an application for

suspend, revoke, or refuse to renew the license of any life

settlenent broker if the departnent finds that the |icensee:

(a) Has made a misrepresentation in the application

for the |license;

(b) Has engaged in fraudul ent or dishonest practices,

or otherw se has been shown to be untrustworthy or inconpetent

to act as a |life settlenent broker;

(c) Has been found guilty of, or has pleaded guilty or

nol o contendere to, any felony, or a nisdeneanor involving

fraud or noral turpitude, regardl ess of whether a judgment of

convi ction has been entered by the court;

(d) Deals in bad faith with viators, purchasers, or

owWner s;
(e) Has violated any provision of the insurance code

or of this part;

(f) Enploys any person who materially influences the

licensee's conduct and who fails to neet the requirenents of

this part;
(g) No longer neets the requirenents for initial

|i censure; or

(h) Has received a fee, conmission, or other val uabl e

consideration for his or her services involving unlicensed

providers with respect to life settlenents.

(2) The departnent may, in lieu of or in addition to

any suspension or revocation, assess an administrative fine

not to exceed $2,500 for each nonwi Il ful violation or $10, 000

for each willful violation by a life settlenent broker
31
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licensee. The departnent may also place a life settl enent

broker licensee on probation for a period not to exceed 2

years.
626. 99432 Effect of suspension or revocation of life

settl enment broker |icense; duration of suspension

rei nstatenent. --

(1) When its license is suspended or revoked, the

broker nmust proceed, imediately followi ng the effective date

of the suspension or revocation, to conclude the affairs it is

transacting under its license. The broker nmay not perform any

of the functions of a life settlenent broker as defined in

this part. The departnent retains jurisdiction over the

broker until all contracts have been fulfilled or cancel ed or

have expired

(2) The suspension of the license of a life settlenent

broker licensee may be for a period, not to exceed 2 years,

which is determned by the departnent. The departnent nay

shorten, rescind, or nodify the suspension

(3) During the period of suspension, the |licensee

shall pay license fees, as required by the departnent, as if

the license had continued in full force.

(4) |f, upon expiration of the suspension order, the

|icense has not otherw se been termninated, the departnment nust

reinstate the license only upon witten request by the

suspended |icensee unless the departnent finds that the

grounds giving rise to the suspensi on have not been renpved or

that the licensee is otherwise not in conpliance with the

requirenents of this part. The departnent shall give the

|icensee notice of its findings no |ater than 90 days after

recei pt of the request or upon expiration of the suspension

order, whichever occurs later. |If a license is not reinstated
32
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pursuant to the procedures set forth in this subsection, it

expires at the end of the suspension or on the date it

ot herwi se woul d have expired, whichever is sooner

626.9944 Life settlenent sales agent; |icense

required.--A person may not performthe functions of a life

settl enent sales agent unless licensed as a life insurance

agent as defined in s. 626.051 and as provided in chapter 626.

626. 9945 Notice of change of address or nane; life

settl enent provider |icensees, life settlenent broker

licensees, and life settlenent sales agent |icensees. --Each

life settlenent provider licensee, |ife settlenent broker

licensee, and |life settlenent sal es agent |icensee nust

provide the departnent at |east 30 days' advance notice of any

change in the |licensee's nane, residence address, principa

busi ness address, or nmiling address.
626.9946 Use of |life settlenent brokers, life
settlenent providers, and |life settlenent sal es agents

required. --
(1) Alife settlenent provider may not use any person

to performthe functions of a life settlenent broker unless

the person holds a current, valid license as a life settlenent

broker or viatical settlenent broker. Salaried individuals

enpl oyed by life settlenent providers shall engage in life

settl enment broker activities only when acconpanied by a life

settl enent broker who holds a current valid |icense.

(2) Alife settlenent provider may not use any person

to performthe functions of a life settl enent sal es agent

unl ess the person is licensed as set forth in subsection (4).

(3) Alife settlenent broker may not use any person to

performthe functions of a life settlenent provider unless the

person holds a current, valid license as a life settl enent
33
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provider or a viatical settlenent provider. A licensed life

settl enment broker nmay not use any person to performthe

functions of a life settlenent sal es agent unl ess the person

holds a current, valid license as provided in s. 626.9944.

(4) Alife settlenent sal es agent nay not use any

person to performthe functions of a life settlenent broker

unl ess the person holds a current, valid license as a life

settl enent broker or a viatical settlenent broker.

626.9947 Filing of forms; required procedure;

approval . - -
(1) Alife settlenent contract formor related form

may be used in this state only after the life settl enent

provider or related provider trust has filed the formw th the

departnent and only after the form has been approved by the

depart nent.
(2) The contract formor related formnust be filed

with the departnent at | east 60 days before its use. A

contract formor related formis considered approved on the

60th day after its date of filing unless it has been

previously di sapproved by the departnent. The departnent mnust

di sapprove a life settlenent contract formor related form

that is unreasonable, contrary to the public interest,

discrimnatory, or misleading or unfair to the owner or

i nsur ed.
(3) If alife settlenent provider elects to use a

related provider trust in accordance with this part, the life

settl enment provider shall file notice of its intention to use

a related provider trust with the departnment, including a copy

of the trust agreenent of the related provider trust.
626. 9948 Exani nation. --

34
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(1) The departnent may exani ne the busi ness and

affairs of any licensee or applicant for a license. The

departnent may order any licensee or applicant to produce any

records, books, files, advertising and solicitation naterials,

or other information and nay take statenents under oath to

determ ne whether the |licensee or applicant is in violation of

the law or is acting contrary to the public interest. The

expenses incurred in conducting any exani nati on or

i nvestigation nust be paid by the licensee or applicant.

Exani nations and investigati ons nust be conducted as provided

in chapter 624, and licensees are subject to all applicable

provi sions of the | nsurance Code.

(2) Al accounts, records, docunents, files, and other

information relating to all transactions of life settlenent

contracts or life settlenent purchase agreenents nust be

nmai ntai ned by the licensee for a period of at | east 3 years

after the death of the insured and nust be available to the

departnent for inspection during reasonabl e busi ness hours.

626.9949 Life settlenent contracts; required

di scl osures to owners.--The |life settlenment broker, or the

life settlenent provider in transactions in which no broker is

used, nust informthe owner by the date of application for a

|ife settlenent contract:

(1) That there are possible alternatives to life

settl enment contracts for persons who do not have a

catastrophic or life-threatening illness, including, but not

limted to, borrowi ng against the cash value of the life

policy or surrendering the policy. Information on these

alternatives should be obtained directly fromthe insurer that

i ssued the policy.

35
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(2) That proceeds of the life settlenent could be

t axabl e, and assi stance should be sought from a personal tax

advi ser.
(3) That life settlenent proceeds could be subject to

the clains of creditors.

(4) That receipt of life settlenent proceeds could

adversely affect the recipient's eligibility for Medicaid or

ot her governnent benefits or entitlenents, and advice shoul d

be obtained fromthe appropriate agenci es.

(5) That all life settlenent contracts entered into in

this state nust contain an unconditional rescission provision

that allows the owner to rescind the contract within 15 days

after the owner receives the life settlenent proceeds,

conditioned on the return of the proceeds.

(6) The nane, business address, and tel ephone nunber

of the independent third-party escrow agent and the fact that

the owner may inspect or receive copies of the rel evant escrow

or trust agreenents or docunent s.

626. 99495 Disclosures to |life settlenent purchasers;

m srepresentations. --

(1) A person may not misrepresent or fail to clearly

and affirmatively disclose the nature of the return or the

duration of tine to obtain the return of any investnent

related to one or nore life settlenents sold by alife

settl enment provider or related provider trust.

(2) The life settlenent provider and the life

settl enment sal es agent, thenselves or through another person

or persons, shall provide in witing the follow ng discl osures

to any life settlenent purchaser or purchaser prospect:

(a) The return available under the life settlenent

purchase agreenent is directly tied to the expected life span
36
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of one or nore persons insured under the policy and other

factors, including, but not linted to, future prem uns,

policy |l oans, cash value, or interest rates;

(b) That the expected life span is a projection, not

based sol ely upon the age of the person insured under the

policy.
(c) That the |life expectancy and rate of return are

only estimtes, and cannot be guarant eed.

(d) The basis for the life expectancy used in the

solicitation or advertisenent.

(e) If required by the terns of the life settlenent

purchase agreenent, that the life settlenent purchaser may be

responsi ble for the paynent of future insurance prem uns on

the policy, late or surrender fees, or other costs related to

the life insurance policy which nmay reduce the return, and any

such obligations nust be clearly set forth in this witten

di scl osure.
(f) The anpbunt of any trust fees, conm ssions,

deducti ons, or other expenses, if any, to be charged to the

life settlenent purchaser.

(g) That group policies may contain linitations or

caps in the conversion rights, that additional prem uns nay

have to be paid if the policy is converted, and that the party

responsi ble for the paynent of such additional preniuns shal
be identified.
(h) The nane and address of the person responsible for

tracking the person insured under the policy.

(i) The purchase of a life settlenent should not be

considered a liquid purchase, since it is inpossible to

predict the exact timng of its maturity and the funds may not

37
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1| be available until the death of the person insured under the
2| poli cy.

3 (j) The nane and address of the person responsible for
4| paying the premiumuntil the death of the person insured under
5] the policy. The witten disclosure required under this

6 | subsecti on nust be conspicuously displayed in any life

7 | settl enent purchase agreenent, and in any solicitation

8| material furnished to the life settlenent purchaser by the

9| provider, trust or person, and nmust be in contrasting col or

10| and in not less than 10-point type. The departnent may by rule
11 | adopt the disclosure formto be used. The di scl osures need not
12 | be furnished in an invitation to inquire, the objective of

13 | which is to create a desire to inquire further about entering
14)into a life settlenent purchase agreenent. Such an invitation
15| to inquire may not quote rates of return, nmay not exaggerate
16 | the benefits of the purchase, may not include material

17 | attendant to the execution of any specific life settl enent

18 | purchase agreenent, and may not relate to any specific owner
19 626.995 Life settlenent contract; procedure;
20 | rescission. --
21 (1) Alife settlenent provider entering into alife
22 | settlenent contract with any owner nust first obtain a
23 | witnessed docunment in which the owner consents to the life
24 | settlenent contract, acknow edges that no catastrophic or
25| life-threatening illness exists, represents that he or she has
26 | a full and conplete understanding of the life settl enent
27 | contract and the benefits of the life insurance policy,
28 | rel eases his or her nedical records, and acknow edges that he
29 | or she has entered into the life settlenent contract freely
30| and voluntarily.
31
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(2) Al life settlenent contracts subject to this part

nmust contain an unconditional rescission provision that all ows

the owner to rescind the contract within 15 days after the

owner receives the life settl enent proceeds, conditioned on

the return of the proceeds.

(3) Alife settlenent transaction may be conpl et ed

only through the use of an independent third-party trustee or

escrow agent. | nmediately upon receipt by the independent

third-party trustee or escrow agent of docunents fromthe

owner to effect the transfer of the insurance policy, the life

settl enent provider nust pay the proceeds of the settlenent to

an escrow or trust account nanaged by the i ndependent

third-party trustee or escrow agent in a financial institution

licensed under the laws of this state or a federally chartered

financial institution that is a nmenber of the Federal Reserve

System pendi ng acknow edgenent of the transfer by the issuer

of the policy. An advance or partial paynent of the proceeds

due under a life settlenent contract nmay not be used to effect

transfer of the subject policy, and any such advance or

partial paynent is nmade at the sole discretion and risk of the

life settlenent provider.

(4) Upon receipt of all life settlenent contract

proceeds, the independent third-party trustee or escrow agent

nmust release to the life settlenent provider all docunents

necessary to conplete the transfer of the insurance policy or

certificate of insurance so that the transfer, assignnent,

sal e, bequest, or devise may he effected.

(5) The independent third-party trustee or escrow

agent nust transfer all proceeds of the life settl enent

contract to the owner within 3 business days after receiving

fromthe issuer of the subject policy acknow edgnment of the
39
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1| transfer, assignnent, bequest, sale, or devise. Failure to
2| transfer proceeds as required by this subsection renders the
3|life settlenent contract and the transfer, assignnent,

4 | bequest, sale, or devise voidable.

5 (6) Wthin 10 days after the expiration of the

6| rescission period of the life settlenent contract as set forth
7]1in this section, the provider nust give notice to the insurer
8| that the policy has becone subject to a life settlenent

9] contract.

10 626. 9952 Rules.--The departnent nmay adopt rules to
11 | inplenent this part, including rules establishing standards
12 | for evaluating advertising by licensees and rul es providing
13| for the collection of data and recordkeepi ng requirenents

14 | relating to executed life settlenent contracts and life

15| settl enent purchase agreenents.

16 626. 9954 Rate regulation not authorized.--This part
17 | does not authorize the departnent to directly or indirectly
18 | regul ate the anpbunt paid as consideration for entry into a
19| life settlenent contract or life settlenent purchase
20 | agreenent.
21 626.996 Unfair trade practices; cease and desi st;
22 | injunction; civil renedy; fines.--
23 (1) Awviolation of this part is an unfair trade
24 | practice under ss. 626.9521 and 626.9541 and is subject to the
25| penalties provided in the insurance code. Part X of this
26 | chapter applies to a licensee under this part or a transaction
27 | subject to this part as if alife settlenment contract and a
28 | life settlement purchase agreenment were insurance policies.
29 (2) The departnent may i ssue a cease-and-desi st order
30 | upon a person that violates any provision of this part, any
31
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rule or order adopted by the departnent, or any witten

agreenent entered into with the departnent.

(3) When the departnent finds that such action

presents an i nmedi ate danger to the public which requires an

imediate final order, it may i ssue an energency

cease-and-desi st order reciting with particularity the facts

underl yi ng such findings. The energency cease-and-desi st order

is effective immedi ately upon service of a copy of the order

on the respondent, and renmins effective for 90 days, absent

an order by an appellate court of conpetent jurisdiction under

s. 120.68. |f the departnent begi ns nonenergency

cease- and- desi st proceedi ngs under subsection (2), the

ener gency cease-and-desi st order remmins effective unti

concl usi ons of proceedi ngs under ss. 120.569 and 120. 57.

(4) |In addition to the penalties and ot her enforcenent

provisions of this part, if any person violates this part or

any rule inplenenting this part, the departnent may seek an

injunction in the circuit court of the county where the person

resides or has a principal place of business and may apply for

tenporary and pernmanent orders that the departnent determ nes

necessary to restrain the person fromcomitting the

vi ol ati on.
(5) The departnent may i npose and collect an

adm ni strative fine not to exceed $10,000 for each nonwi |l fu

vi ol ation and $25,000 for each willful violation of any

provision of this part.

(6) Any person damaged by the acts of a person in

violation of this part nmay bring a civil action against the

person committing the violation in the circuit court of the

county in which the alleged violator resides or has a

princi pal place of business or in the county wherein the
41
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1| alleged violation occurred. Upon an adverse adjudication, the
2| defendant is liable for danmages, together with court costs.

3| The prevailing party is entitled to recover reasonabl e

4| attorney's fees incurred by the plaintiff. Wen so awarded,
5] court costs and attorney's fees nust be included in the

6 | judgnent or decree rendered in the case. If it appears to the
7| court that the suit brought by the plaintiff was frivol ous or
8 | brought for purposes of harassnent, the plaintiff is liable

9| for court costs and reasonable attorney's fees incurred by the
10 | def endant.

11 626. 9965 Prohibited practices.--1t is unlawful for any
12 | person:

13 (1) To knowingly enter into a life settlenent

14 | contract, the subject of which is a life insurance policy that
15| was obtai ned by neans of a fal se, deceptive, or nisleading

16 | application for the life insurance policy.

17 (2) Inthe solicitation or sale of a life settlenent
18 | purchase agreenent:

19 (a) To enploy any device, schene, or artifice to
20 | defraud;
21 (b) To obtain noney or property by neans of an untrue
22 | statenent of a material fact or any onission to state a
23| material fact necessary in order to make the statenents nmde,
241 in light of the circunstances under which they were nade, not
25 | nmi sl eadi ng;
26 (c) To engage in any transaction, practice, or course
27 | of busi ness which operates or woul d operate as a fraud or
28 | deceit upon a person
29 626. 997 Fal se representations; deceptive words. --
30 (1) It is unlawful for a person in the advertisenent,
31| offer, or sale of a life settlenent purchase agreenent to

42
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m srepresent that the agreenent has been guarant eed,

sponsor ed, recommended, or approved by this or any other

state, or any agency or officer thereof, or by the United

States or any agency or officer thereof.

(2) It is unlawful for a person in conjunction with

the sale of a life settlenent purchase agreenent to directly

or indirectly msrepresent that the person has been sponsored,

reconmended, or approved, or that his or her abilities or

gual i fications have in any respect been passed upon, by this

or any other state, or any agency or officer thereof, or by

the United States or any agency or officer thereof.

(3) It is unlawful for a person in the offer or sale

of any life settlenent purchase agreenent to obtain noney or

property hy:
(a) A misrepresentation that the life settlenent

pur chase agreenent purchased, offered, or sold is guaranteed,

sponsor ed, recommended, or approved by this or any other

state, or any agency or officer thereof, or by the United

States or any agency or officer thereof.

(b) A misrepresentation that the person is sponsored,

reconmended, or approved, or that the person's abilities or

gualifications have in any respect been passed upon, by this

or any other state, or any agency or officer thereof, or by

the United States or any agency or officer thereof.

(4) Neither subsection (1) or subsection (2) may be

construed to prohibit a statenent that the person is |icensed

or appointed under this part if such a statenent is required

by this part or rules adopted thereunder, if the statenent is

true in fact, and if the effect of the statenent is not

m srepresent ed.
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(5) A person nmay not represent that a life settl enent

pur chase agreenent is guaranteed by any insurance guaranty

fund.
(6) A person may not represent that the investnent in

a life settlenent purchase agreenent is "guaranteed," that the

principal is "safe," or that the investnent is free of risk.

626.9975 Life settlenent broker's conpensation.--A

life settlenent broker shall disclose to a prospective owner

t he anobunt and nethod of calculating the broker's conpensation

and may not receive conpensation from anyone other than that

di scl osed to the owner. The term "conpensation" incl udes

anything of value paid or given to a life settlenent broker

for the placenent of a policy.

626.998 Gace period.--Alife settlenent provider

life settlenent broker, or life settlenent sal es agent that

was transacting business in this state on June 30, 1998, nmmy

continue to transact such business until the departnent

approves or di sapproves the provider's, broker's, or sales

agent's application for licensure, if the provider, broker, or

sal es agent files with the departnent an application for

licensure and all forns currently in use no |later than

Novenber 1, 1999, and if the provider, broker, or sal es agent

conplies with all other provisions of this part.

Section 16. This act shall take effect upon beconming a
| aw.
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COW TTEE SUBSTI TUTE FOR
2 Senate Bill 1242
3
41 1. Revises and clarifies definitions of such terns as
"viator," "viatical sett|enment broker," "viatical
5 settl ement contract," "viatical settlement provider,"
and "rel ated provider trust." Adds definitions for
6 “viatical settl ement Purchase agreenent,” and "viatica
settlenent sales agent." DeleteS the definitions for
7 "insurance investnent contract," "insurance investnent
8 broker," and "settlenment insured."
2. Provides that a viatical settlenent broker nust discl ose
9 to a Prospectlve vi ator the ampunt and met hod of
calculating the broker's conpensation and naY not
10 receive conpensation fromanyone ot her than that
disclosed to the viator. The term "conpensation’”
11 i ncl udes an%thlng of value paid or given to a viatica
settl enment broker for the placenent of a policy. Deletes
12 the provision that required viatical settlenment broker's
fees be based on a percentage of the value paid by a
13 settlenment provider to a viator under a viatica
14 settl enment contract.
3. Provi des for 30 days advance notice to the Departnent of
15 I nsurance of a chahge in nane or address of viatica
sett|l ement sal es agéent |icensees. Also, requires such
16 viatical settlenent sales agents to be licensed as life
17 i nsurance agents by the departnent.
4, Provides that viatical settlenent purchase agreenents
18 nmust be maintained for 3 years after the death of the
i nsured, and be available to the departnent for
19 I nspecti on.
20| 5 Strengt hens di scl osure and advertising requirenents
relating to viatical settlenent sal es agents and
21 viatical settlenent purchasers. RequireS such sales
agents to nmake nunerous disclosures to viatica
22 settl enment purchasers including the nane and address of
the person responsible for tracking the viator,  that
23 group policies may contain limtations or caps in the
conversion rights, and that the purchase of a viatica
24 settl enment contract should not be considered a |iquid
purchase. Provides that the departnent is authorized to
25 adoBI b{ rule the disclosure formto be used. Al so,
within 10 days after the expiration of the rescission
26 period of a viatical settlenent contract, the provider
must give notice to the insurer that the policy has
27 becone subject to a viatical settlenent contract.
281 6 Aut horizes the departnent to pronulgate rules . |
establ i shing record keeping requireients for viatica
29 settl ement purchase agreenents.
30| 7 Prohibits rate regulatlpn by the departnent as to the
consideration paid or given' in connection with a
31 viatical settlement Purchase agreenent. |ncludes such

agreenents as subject to the unfair trade practices |aw
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1] 8. Aut hori zes the departnent, under its cease and desi st
authority, to inpose an admnistrative fine of $10, 000
2 for each"nonwillful violation and $25, 000 for each
willful violation of any provision of this part.
3 Provides that it is a prohibited practice for any person
to enter into a viatical settlenent contract the subject
4 of which is a life insurance policy. that was obtained by
nmeans of a false or msleading application for the life
5 i nsur ance pollcy_and to engage in specified prohibited
activities relating to the sale of viatical settlenent
6 urchase agreenentS. Al so, provides that it is unlawf ul
or a person in the advertisenent, offer, or sale of a
7 viatical settlenent purchase a?reenent to m srepresent
such agreenent as bei ng guaranteed, recomended or
8 approved by the state or an agency of the United States.
Provides a grace period for viatical settlenment sales
9 agents that "are transacting busi ness on_June 30, 1999,
td continue to transact such business, in the absence’ of
10 any orders to the contrarK, until the departnent
approves or dlsapProves the sales agent's application
11 for licensure if the agent files wth the departnment no
12 | ater than Novenber 1, 99.
9. Creates a new Part XI| of Chapter 626, F.S., to be
13 entitled the "Life Settlenent Act" which regulates life
settl enent contracts in a manner simlar to the current
14 law (Part Xl) which regulates viatical settlenment i
contracts. Life settlenment contract provisions deal with
15 owners of |ife insurance policies who do not have a
life-threatening or chronic illness (as conpared to .
16 persons regul ated under the viatical |aw). This section
regul ates the evolving industry whereby persons sell or
17 transfer their life insurance policy by entering into a
[ife settlenent contract. This section provides for the
18 followng: definitions; licensing of |life settlenent
PFOVIderS, brokers and sal es agents; annual report;
19 ees; deposits; grounds for suSpension and revocation
and the effects of sane; prohibitions relating to
20 unlicensed persons; formrequirenents; authorizes rule
maki ng by the department; subjects |ife settlements to
21 unfair trade practices law, allows for fines; and
95 prohi bits certain business practices.
23
24
25
26
27
28
29
30
31
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