Florida Senate - 1999 SB 1246

By the Committee on Banking and | nsurance

311-413B-99

1 A bill to be entitled

2 An act relating to the Division of Wrkers

3 Conpensation; anending s. 440.02, F.S.

4 redefining the term "enpl oyee" to conformto

5 the transfer of enforcenent powers and duties
6 to the Departnent of |nsurance; anending s.

7 440. 021, F. S.; exenpting from chapter 120,

8 F.S., the collection of penalties by the

9 Departnent of |nsurance pursuant to chapter

10 440, F.S.; anending s. 440.05, F.S.

11 transferring exenption reporting requirenents
12 fromthe Division of Wirkers' Conpensation to
13 t he Departnent of I|nsurance; anending s.

14 440.10, F.S.; authorizing the Departnent of

15 I nsurance to assess civil penalties against

16 enpl oyers for failure to secure workers

17 conpensati on coverage; anending s. 440. 103,

18 F.S.; revising the requirenents for obtaining a
19 building pernit; conformng to the transfer of
20 enforcenent of workers' conpensation conpliance
21 to the Departnent of |nsurance; anending s.
22 440. 106, F.S.; requiring the Departnent of
23 | nsurance, rather than the Division of Wrkers
24 Conpensation, to report certain violations by
25 contractors to the appropriate state |licensing
26 board; anending s. 440.107, F.S.; transferring
27 powers to enforce enpl oyer conpliance with
28 coverage requirenents fromthe Division of
29 Wor kers' Conpensation to the Departnment of
30 | nsurance; anending s. 440.108, F.S.; providing
31 that investigatory records of the Departnent of
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1 I nsurance relating to workers' conpensation

2 enpl oyer conpliance are confidential and exenpt
3 formthe public records law to the sanme extent
4 that such records of the division are

5 confidential and exenpt; anending s. 440. 125,

6 F.S.; providing that nedical records of injured
7 enpl oyees provided to the Agency for Health

8 Care Administration are confidential and exenpt
9 fromthe public records law to the sanme extent
10 as nedical records provided to the Division of
11 Wor kers' Conpensation; anending s. 440. 13,

12 F.S.; transferring fromthe Division of

13 Wor kers' Conpensation to the Agency for Health
14 Care Administration powers and duties relating
15 to certification of health care providers for
16 wor kers' conpensation, requests for independent
17 nedi cal exami nations, receiving reports of

18 nedi cal treatnent to injured workers, assessing
19 penal ties against carriers for disallow ng

20 payments to health care providers, auditing

21 health care providers and carriers, and rel ated
22 nedi cal -rel ated responsibilities for workers
23 conpensation; providing for rules; creating a
24 Wor kers' Conpensation Regul atory Reporting

25 Advi sory Council; anending s. 440.15, F.S.

26 authorizing the division to contract with a

27 third party for the adm nistration and paynent
28 of the suppl enental benefits to injured

29 wor kers; amending s. 440.1925, F.S.

30 transferring powers and duties relating to the
31 resolution of nedical disputes fromthe
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1 di vision to the Agency for Health Care

2 Adm ni stration; anending s. 440.25, F.S.

3 transferring powers and duties fromthe

4 division to the Agency for Health Care

5 Adm ni stration; anending s. 440.38, F.S.

6 authorizing the division to contract with the
7 Florida Self-lnsurers Guaranty Associ ation

8 I ncorporated, for the adnministration and audit
9 of individual self-insurers; anending s.

10 440. 385, F.S.; revising the powers and duties
11 of the Florida Self-Insurers Guaranty

12 Associ ation, |ncorporated; anmending s. 440. 44,
13 F.S.; conforming provisions related to

14 personnel appoi nted by the division; anmending
15 S. 440.4416, F.S.; requiring the Wrkers

16 Conpensation Oversight Board to nmake

17 reconmendations for revising reporting

18 requi rements; anending s. 440.50, F.S.

19 providing for deposit of civil penalties
20 i nposed pursuant to chapter 440, F.S.; anending
21 s. 440.51, F.S.; transferring powers and duties
22 relating to self-insurers fromthe Departnent
23 of Insurance to the division; anmending s.
24 440. 525, F. S.; revising exam nation
25 requi rements and authorizing the division to
26 contract with an independent exam ner for the
27 exam nation of carriers and individua
28 self-insurers; anending s. 440.59, F.S.
29 revising reporting requirenents for the
30 di vi sion and the Departnent of Labor and
31 Enpl oynent Security; transferring powers,

3
CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 1999 SB 1246
311-41

13399

duties, records, personnel, property, and
funding for the exam nation of individua
self-insurers fromthe Departnent of I|nsurance
to the division; transferring powers, duties,
records, personnel, property, and funding for
enforcenent of enployer conpliance with
coverage requirenents, proof of coverage, and
exenption requirenents fromthe division to the
Departnent of |nsurance; transferring powers,
duties, records, personnel, property, and
funding related to nedical services and
supplies for workers' conpensation, nedica

di spute resolution, and nedical data reporting
requirenments fromthe division to the Agency
for Health Care Administration; elimnating
positions within the D vision of Wrkers
Conpensati on, contingent upon the division
entering into certain contracts; providing

ef fective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (14) of section
440.02, Florida Statutes, 1998 Supplenent, is anended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(14)

(c) "Enployee" includes a sole proprietor or a partner
who devotes full tine to the proprietorship or partnership
and, except as provided in this paragraph, elects to be

4
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included in the definition of enployee by filing notice

t hereof as provided in s. 440.05. Partners or sole proprietors
actively engaged in the construction industry are consi dered
enpl oyees unl ess they elect to be excluded fromthe definition
of enpl oyee by filing witten notice of the election with the
Departnent of |nsurance éivisten as provided in s. 440. 05.
However, no nore than three partners in a partnership that is

actively engaged in the construction industry nmay elect to be
excluded. A sole proprietor or partner who is actively engaged
in the construction industry and who el ects to be exenpt from
this chapter by filing a witten notice of the election with

t he Departnent of |nsurance diviston as provided in s. 440.05
is not an enpl oyee. For purposes of this chapter, an

i ndependent contractor is an enpl oyee unless he or she neets
all of the conditions set forth in subparagraph (d)1.

Section 2. Section 440.021, Florida Statutes, is
amended to read:

440. 021 Exenption of workers' conpensation from
chapter 120.--Wrkers' conpensation adjudi cations by judges of
conpensation clainms are exenpt from chapter 120, and no judge
of conpensation clains shall be considered an agency or a part
t hereof. Conmunications of the result of investigations by the
di vi sion pursuant to s. 440.185(4) are exenpt from chapter
120. In all instances in which the division or the Departnment

of Insurance institutes action to collect a penalty or
interest that is which—+ay—be due pursuant to this chapter

the penalty or interest shall be assessed w thout hearing, and
the party agai nst which such penalty or interest is assessed
shal |l be given witten notice of such assessnent and shal
have the right to protest within 20 days of such notice. Upon
receipt of atinely notice of protest and after such

5
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1| investigation as may be necessary, the division or the

2 | Departnent of Insurance shall, if it agrees with such protest,
3| notify the protesting party that the assessnment has been

4| revoked. |If the division or the Departnent of |nsurance does
5] not agree with the protest, it shall refer the matter to the
6 | judge of conpensation clains for determ nation pursuant to s.
7| 440.25(3) and (4). Such action of the division or the

8 | Departnent of |Insurance is exenpt fromthe provisions of

9 | chapter 120.

10 Section 3. Section 440.05, Florida Statutes, 1998

11 | Suppl enent, is anended to read:

12 440.05 Election of exenption; revocation of election
13 | notice; certification.--

14 (1) Each corporate officer who elects not to accept

15| the provisions of this chapter or who, after electing such

16 | exenption, revokes that exenption shall mail to the Departnent
17 | of I nsurance divisten in Tallahassee notice to such effect in
18 | accordance with a formto be prescribed by the Departnent of
19 | I nsurance divi-sioen
20 (2) Each sole proprietor or partner who elects to be
21| included in the definition of "enployee" or who, after such
22 | el ection, revokes that election nmust nail to the Departnent of
23 | I nsurance divwistoen in Tal |l ahassee notice to such effect, in
24 | accordance with a formto be prescribed by the Departnent of
25| I nsurance division
26 (3) Each sole proprietor, partner, or officer of a
27 | corporation who is actively engaged in the construction
28 | industry and who el ects an exenption fromthis chapter or who,
29 | after electing such exenption, revokes that exenption, mnust
30| mail a witten notice to such effect to the Departnent of
31| I nsurance divistor on a form prescribed by the Departnent of
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| nsurance ¢i~vi-stoft. The notice of election to be exenpt from
the provisions of this chapter nust be notarized and under
oath. The notice of election to be exenpt which is subnitted

to the Departnent of |nsurance eivi-stoerr by the sole
proprietor, partner, or officer of a corporation nust list the

nane, federal tax identification nunber, social security
nunber, all certified or registered |licenses issued pursuant
to chapter 489 held by the person seeking the exenption, a
copy of relevant docunentation as to enploynent status filed
with the Internal Revenue Service as specified by the
Departnent of |nsurance eivisien, a copy of the rel evant

occupational license in the primary jurisdiction of the

busi ness, and, for corporate officers and partners, the

regi stration nunber of the corporation or partnership filed
with the Division of Corporations of the Departnent of State.
The notice of election to be exenpt nust identify each sole
proprietorship, partnership, or corporation that enploys the
person el ecting the exenption and nust |ist the social
security nunber or federal tax identification nunber of each
such enpl oyer and the additional docunentation required by
this section. In addition, the notice of election to be exenpt
nmust provide that the sole proprietor, partner, or officer

el ecting an exenption is not entitled to benefits under this
chapter, nust provide that the el ection does not exceed
exenption limts for officers and partnerships provided in s.
440. 02, and nust certify that any enpl oyees of the sole
proprietor, partner, or officer electing an exenption are
covered by workers' conpensation insurance. Upon receipt of
the notice of the election to be exenpt, receipt of al
application fees, and a determination by the Departnent of

| nsurance ¢ivi-stof that the notice neets the requirenents of
7
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this subsection, the Departnment of |nsurance divist+oen shal
issue a certification of the election to the sole proprietor

partner, or officer, unless the Departnent of |nsurance
ti-vi-ston determ nes that the information contained in the
notice is invalid. The Departnent of |nsurance ¢ivi-sionr shal
revoke a certificate of election to be exenpt from coverage

upon a deternination by the Departnent of |nsurance diviston

that the person does not neet the requirenents for exenption
or that the information contained in the notice of election to
be exenpt is invalid. The certificate of election nust |ist
the nanes of the sole proprietorship, partnership, or
corporation listed in the request for exenption. A new
certificate of election nust be obtained each tinme the person
is enployed by a new sol e proprietorship, partnership, or
corporation that is not listed on the certificate of election
A copy of the certificate of election nust be sent to each
wor kers' conpensation carrier identified in the request for
exenption. Upon filing a notice of revocation of election, a
sole proprietor, partner, or officer who is a subcontractor
nmust notify her or his contractor. Upon revocation of a
certificate of election of exenption by the Departnent of

| nsurance ¢iwi-stoft, the Departnent of |nsurance ¢i~visionr shal
notify the workers' conpensation carriers identified in the

request for exenption

(4) The notice of election to be exenpt fromthe
provisions of this chapter nmust contain a notice that clearly
states in substance the follow ng: "Any person who, know ngly
and with intent to injure, defraud, or deceive the Departnent
of Insurance ¢i-vi-stoft or any enpl oyer or enpl oyee, insurance

conpany, or purposes program files a notice of election to be
exenpt containing any false or misleading information is
8
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guilty of a felony of the third degree." Each person filing a
notice of election to be exenpt shall personally sign the
noti ce and attest that he or she has revi ewed, understands,
and acknow edges the foregoing notice.

(5) A notice given under subsection (1), subsection
(2), or subsection (3) shall becone effective when issued by
t he Departnent of |nsurance divistor or 30 days after an

application for an exenption is received by the Departnent of

| nsur ance di~sioen, whi chever occurs first. However, if an
acci dent or occupational disease occurs |less than 30 days
after the effective date of the insurance policy under which
t he paynent of conpensation is secured or the date the
enpl oyer qualified as a self-insurer, such notice is effective
as of 12:01 a.m of the day following the date it is nmailed to
the Departnent of |nsurance divistonr in Tall ahassee.

(6) A construction industry certificate of election to

be exenpt that whieh is issued in accordance with this section
shall be valid for 2 years after the effective date stated
thereon. Both the effective date and the expiration date nust
be listed on the face of the certificate by the Departnent of

| nsurance ¢i~wi-stoft. The construction industry certificate nust
expire at mdnight, 2 years fromits issue date, as noted on
the face of the exenption certificate. Any person who has
received fromthe division a construction industry certificate
of election to be exenpt which is in effect on Decenber 31
1998, shall file with the Departnent of |nsurance a new notice

of election to be exenpt by the last day in his or her birth

nmonth foll owi ng Decenber 1, 1998. A construction industry

certificate of election to be exenpt nay be revoked before its

expiration by the sole proprietor, partner, or officer for

whomit was issued or by the Departnent of |nsurance éivision
9
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1| for the reasons stated in this section. At |east 60 days

2 | before prior—to the expiration date of a construction industry
3| certificate of exenption issued after Decenber 1, 1998, the

4 | Departnent of |Insurance e¢iwistoft shall send notice of the

5] expiration date and an application for renewal to the

6 | certificateholder at the address on the certificate.

7 (7) Any contractor responsible for conpensation under
8| s. 440.10 may register in witing with the workers

9 | conpensation carrier for any subcontractor and shal

10 | thereafter be entitled to receive witten notice fromthe

11| carrier of any cancellation or nonrenewal of the policy.

12 (8)(a) The Departnent of |nsurance divisioen my assess
13| a fee, not to exceed $50, with each request for a

14 | nonconstruction el ection under this section

15 (b) The Departnent of |nsurance divisioft nust assess a
16 | fee of $50 with each request for a construction industry

17 | certificate of election to be exenpt or renewal of election to
18 | be exenpt under this section

19 (c) The funds collected by the Departnent of |nsurance
20 | diviston shall be deposited into the Insurance Conmi ssioner's
21| Regulatory Trust Fund and shall be used to administer this
22 | section, to audit the businesses that pay the fee for
23 | compliance with any requirenents of this chapter, and to
24 | enforce conpliance with the provisions of this chapter
25 (9) The Departnent of I|nsurance divist+or may by rule
26 | prescribe forms and procedures for filing an el ection of
27 | exenption, revocation of election to be exenpt, and notice of
28 | el ection of coverage for all enployers and require specified
29 | forns to be submitted by all enployers in filing for the
30| el ection of exenption. The Departnent of |nsurance ¢i-vision
31
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1| my by rule prescribe forms and procedures for issuing a

2| certificate of the election of exenption

3 Section 4. Paragraphs (f) and (g) of subsection (1) of
4| section 440.10, Florida Statutes, 1998 Suppl enent, are anended
5| to read:

6 440.10 Liability for conpensation.--

7 (1)

8 (f) If an enployer willfully fails to secure

9 | conpensation as required by this chapter, the Departnent of
10 | | nsurance ¢i~vi-stoft nay assess agai nst the enployer a penalty
11 | not to exceed $5,000 for each enpl oyee of that enployer who is
12 | classified by the enpl oyer as an i ndependent contractor but
13 | who is found by the Departnment of |nsurance divisioen to not
14 | neet the criteria for an independent contractor that are set
15| forth in s. 440.02.

16 (g) For purposes of this section, a person is

17 | concl usively presuned to be an i ndependent contractor if:

18 1. The independent contractor provides the genera

19 | contractor with an affidavit stating that he or she neets al
20| the requirenents of s. 440.02(14)(d); and

21 2. The independent contractor provides the genera

22 | contractor with a valid certificate of workers' conpensation
23 | insurance or a valid certificate of exenption issued by the
24 | Departnent of |nsurance ¢i-vi-sion

25

26 | A sole proprietor, partner, or officer of a corporation who
27 | el ects exenption fromthis chapter by filing a certificate of
28 | el ection under s. 440.05 nmay not recover benefits or

29 | conpensation under this chapter. An independent contractor
30 | who provides the general contractor with both an affidavit

31| stating that he or she neets the requirenents of s.

11
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1| 440.02(14)(d) and a certificate of exenption is not an

2 | enpl oyee under s. 440.02(14)(c) and may not recover benefits

3 | under this chapter. For purposes of deternining the

4 | appropriate premumfor workers' conpensation coverage

5] carriers may not consider any person who neets the

6| requirements of this paragraph to be an enpl oyee.

7 Section 5. Section 440.103, Florida Statutes, 1998

8 | Suppl enent, is anmended to read:

9 440.103 Building permts; identification of nininmm
10 | prem um policy.--Except as otherw se provided in this chapter
11 | every enployer shall, as a condition to receiving a building
12 | pernmit, show proof that it has secured conpensation for its
13 | enpl oyees under this chapter as provided in ss. 440.10 and
14 | 440. 38. Such proof of conpensation nust be evidenced by a
15| certificate of coverage issued by the carrier, a valid
16 | exenption certificate approved by the Departnent of I|nsurance
17 | giviston, or a copy of the enployer's authority to self-insure
18 | and shall be presented each tine the enpl oyer applies for a
19 | building permit. As provided in s. 627.413(5), each
20 | certificate of coverage nust show, on its face, whether or not
21| coverage is secured under the m ni mum preni um provisions of
22 | rul es adopted by rating organi zations |licensed by the
23 | Departnent of Insurance. The words "m ni mum prem um policy" or
24 | equi val ent | anguage shall be typed, printed, stanped, or
25| legibly handwritten.

26 Section 6. Subsection (4) of section 440.106, Florida
27 | Statutes, 1998 Supplenent, is anmended to read:

28 440.106 Civil renedies; admnistrative penalties.--

29 (4) The Departnent of |nsurance diviston shall report

30| any contractor determined in violation of requirenents of this
31
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1| chapter to the appropriate state |licensing board for

2| disciplinary action

3 Section 7. Section 440.107, Florida Statutes, 1998

4 | Suppl enent, is anended to read:

5 440. 107 Departnent of |nsurance biwisteft powers to

6 | enforce enpl oyer conpliance with coverage requirenents. --

7 (1) The Legislature finds that the failure of an

8 | enpl oyer to conply with the workers' conpensati on coverage

9 | requirenments under this chapter poses an inmedi ate danger to
10 | public health, safety, and welfare. The Legi sl ature authorizes
11 | the Departnent of |nsurance eivisien to secure enpl oyer

12 | conpliance with the workers' conpensation coverage

13 | requirenents and aut horizes the Departnent of |nsurance

14 | divistor to conduct investigations for the purpose of ensuring
15 | enpl oyer conpli ance.

16 (2) The Departnent of I|nsurance divistor and its

17 | aut hori zed representatives nay enter and inspect any place of
18 | business at any reasonable tine for the linmted purpose of

19 | investigating conpliance with workers' conpensation coverage
20 | requirenments under this chapter. Each enployer shall keep true
21 | and accurate business records that contain such information as
22 | the Departnent of |nsurance ¢i-vi-sioft prescribes by rule. The
23 | busi ness records nmust contain information necessary for the
24 | Departnent of |nsurance ¢i-visiofr to deternmine conpliance with
25 | workers' conpensati on coverage requirenents and nust be
26 | maintained within this state by the business, in such a nmanner
27 | as to be accessible within a reasonable tinme upon request by
28 | the Departnent of |nsurance ¢iwi-stoft. The busi ness records
29 | must be open to inspection and be available for copying by the
30 | Departnent of |nsurance ¢i-vi-siof at any reasonable tinme and
31| place and as often as necessary. The Departnent of |nsurance

13
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th—vi-stoft may require fromany enployer any sworn or unsworn
reports, pertaining to persons enployed by that enployer,
deened necessary for the effective adm nistration of the

wor kers' conpensation coverage requirenents.
(3) In discharging its duties, the Departnent of

| nsurance ¢i~wi-st+oft nay adm ni ster oaths and affirnmations,
certify to official acts, issue subpoenas to conpel the
attendance of witnesses and the production of books, papers,
correspondence, nenoranda, and other records deened necessary
by the Departnent of |nsurance diviston as evidence in order

to ensure proper conpliance with the coverage provisions of
this chapter.

(4) |If a person has refused to obey a subpoena to
appear before the Departnent of |nsurance eivisten or its

aut hori zed representative and produce evi dence requested by
the Departnment of |nsurance divistoenr or to give testinony

about the matter that is under investigation, a court has
jurisdiction to issue an order requiring conpliance with the
subpoena if the court has jurisdiction in the geographica
area where the inquiry is being carried on or in the area
where the person who has refused the subpoena is found,
resides, or transacts business. Failure to obey such a court
order may be punished by the court as contenpt.

(5) \Whenever the Departnent of |nsurance éiviston
determ nes that an enployer who is required to secure the

payrment to his or her enployees of the conpensation provided
for by this chapter has failed to do so, such failure shall be
deened an i medi ate serious danger to public health, safety,

or welfare sufficient to justify service by the Departnent of

| nsurance ¢i-vi-ston of a stop-work order on the enpl oyer,
requiring the cessation of all business operations at the
14
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pl ace of enploynent or job site. The order shall take effect
upon the date of service upon the enployer, unless the
enpl oyer provides evidence satisfactory to the division of
havi ng secured any necessary insurance or self-insurance and
pays a civil penalty to the Departnent of |nsurance diviston
to be deposited by the Departnment of |nsurance divisioen into
the | nsurance Conm ssioner's Regul atory VWrkers—Confpensation
Admi-ni-st+ratioen Trust Fund, in the anobunt of $100 per day for
each day the enployer was not in conpliance with this chapter
(6) The Departnent of I|nsurance divistor may file a
conplaint in the circuit court in and for Leon County to

enj oin any enpl oyer, who has failed to secure conpensation as
required by this chapter, from enploying individuals and from
conducting business until the enpl oyer presents evidence
satisfactory to the Departnent of |nsurance éivisten of having

secured paynent for conpensation and pays a civil penalty to
t he Departnent of |nsurance divistoen, to be deposited by the
Departnent of |nsurance divisten into the | nsurance

Conmi ssi oner' s Regul at ory Wstkers—Conpensation—Admhntstration
Trust Fund, in the anobunt of $100 per day for each day the

enpl oyer was not in conpliance with this chapter
(7) In addition to any penalty, stop-work order, or
i njunction, the Departnent of |nsurance d&ivisioen my assess

agai nst any enpl oyer-who has failed to secure the paynent of
conpensation as required by this chapter:a penalty in the
amount of:

(a) Twice the anpbunt the enpl oyer would have paid
during periods it illegally failed to secure paynent of
conpensation in the preceding 3-year period based on the
enpl oyer's payroll during the preceding 3-year period; or

(b) One thousand dollars, whichever is greater

15
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Any penalty assessed under this subsection is due within 30
days after the date on which the enployer is notified, except
that, if the Departnent of |nsurance divisten has posted a
stop-work order or obtained injunctive relief against the

enpl oyer, payment is due, in addition to those conditions set
forth in this section, as a condition to relief froma
stop-work order or an injunction. Interest shall accrue on
anmounts not paid when due at the rate of 1 percent per nonth.
(8) The Departnent of |nsurance divistor nmay bring an
action in circuit court to recover penalties assessed under

this section, including any interest owed to the Departnent of

| nsurance ¢i~wi-stof pursuant to this section. In any action
brought by the Departnent of |nsurance eivis+of pursuant to

this section in which it prevails, the circuit court shal
award costs, including the reasonable costs of investigation
and a reasonable attorney's fee.

(9) Any judgnent obtained by the Departnent of

| nsurance ¢ivi-stoft and any penalty due pursuant to the service
of a stop-work order or otherw se due under this section
shall, until collected, constitute a |lien upon the entire
interest of the enployer, legal or equitable, in any property,
real or personal, tangible or intangible; however, such |ien
is subordinate to clainms for unpaid wages and any prior
recorded liens, and a lien created by this section is not
val i d agai nst any person who, subsequent to such lien and in
good faith and for val ue, purchases real or personal property
from such enpl oyer or becones the nortgagee on real or
personal property of such enpl oyer, or against a subsequent
attaching creditor, unless, with respect to real estate of the
enpl oyer, a notice of the lien is recorded in the public

16
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1| records of the county where the real estate is |ocated, and

2| with respect to personal property of the enployer, the notice

3|is recorded with the Secretary of State.

4 (10) Any |aw enforcenent agency in the state may, at

5] the request of the Departnent of |nsurance divistoen, render

6 | any assi stance necessary to carry out the provisions of this

7 | section, including, but not linmted to, preventing any

8 | enpl oyee or other person fromrenmaining at a place of

9| enpl oynent or job site after a stop-work order or injunction

10 | has taken effect.

11 (11) Actions by the Departnent of |nsurance ¢i-vi-sion

12 | under this section nust be contested as provided in chapter

13 ] 120. Al civil penalties assessed by the Departnment of

14 | | nsurance ¢hi~vi-sioft nust be paid into the | nsurance

15 | Conmi ssioner' s Regul at ory W+rkers—Conpensation—Admnistration

16 | Trust Fund. The Departnent of |nsurance divistoen shall return

17 | any suns previously paid, upon conclusion of an action, if the

18 | Departnent of |nsurance eivistoen fails to prevail and if so

19 | directed by an order of court or an administrative hearing

20| officer. The requirenents of this subsection nay be net by

21| posting a bond in an anpbunt equal to twice the penalty and in

22| a form approved by the Departnent of |nsurance ¢ivi-sion

23 Section 8. Subsection (1) of section 440.108, Florida

24 | Statutes, 1998 Supplenent, is anmended to read:

25 440.108 |Investigatory records relating to workers

26 | conpensation enpl oyer conpliance; confidentiality.--

27 (1) Al investigatory records of the Departnent of

28 | I nsurance or the Division of Wrkers' Conpensation nmade or

29 | received pursuant to s. 440.107 and any records necessary to

30| conplete an investigation are confidential and exenpt fromthe

31| provisions of s. 119.07(1) and s. 24(a), Art. | of the State
17
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1| Constitution until the investigation is conpleted or ceases to
2 | be active. For purposes of this section, an investigation is
3| considered "active" while such investigation is being

4 | conducted by the Departnent of Insurance or the division with
5] a reasonabl e, good faith belief that it nay lead to the filing
6| of administrative, civil, or crimnal proceedings. An

7 | investigation does not cease to be active if the agency is

8 | proceeding with reasonabl e dispatch and there is a good faith
9| belief that action nay be initiated by the agency or other

10 | adninistrative or |aw enforcenent agency. After an

11 ]| investigation is conpleted or ceases to be active, records

12 | relating to the investigation remain confidential and exenpt
13| fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of
14 | the State Constitution if disclosure would:

15 (a) Jeopardize the integrity of another active

16 | i nvestigati on;

17 (b) Reveal a trade secret, as defined in s. 688.002
18 (c) Reveal business or personal financial information
19 (d) Reveal the identity of a confidential source;
20 (e) Defane or cause unwarranted damage to the good
21 | nane or reputation of an individual or jeopardize the safety
22 | of an individual; or
23 (f) Reveal investigative techniques or procedures.
24 Section 9. Section 440.125, Florida Statutes, is
25| anended to read:
26 440. 125 Medical records and reports; identifying
27 | information in enployee nedical bills; confidentiality.--
28 (1) Any nedical records and nedical reports of an
29 | injured enployee and any information identifying an injured
30| enployee in nedical bills which are provided to the Agency for
31| Health Care Administration or the Division of Wrkers

18
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Conpensation of the Departnent of Labor and Enpl oynent
Security pursuant to s. 440.13 are confidential and exenpt
fromthe provisions of s. 119.07(1) and s. 24(a), Art. | of
the State Constitution, except as otherw se provided by this
chapter.

(2) The Legislature finds that it is a public
necessity that an injured enpl oyee's nedical records and
nedi cal reports and information identifying the enployee in
nedical bills held by the Agency for Health Care
Adm ni stration or the Division of Wrkers' Conpensation

pursuant to s. 440.13 be confidential and exenpt fromthe
public records law. Public access to such information is an
i nvasion of the injured enployee's right to privacy in that
personal, sensitive informati on would be reveal ed, and public
know edge of such information could lead to discrimnination
agai nst the enpl oyee by coworkers and others. Additionally,
there is little utility in providing public access to such
information in that the effectiveness and efficiency of the
wor kers' conpensation program can be ot herwi se adequately
noni tored and eval uat ed.

Section 10. Section 440.13, Florida Statutes, 1998
Suppl enent, is anended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(1) DEFINITIONS.--As used in this section, the term

(a) "Alternate nedical care" nmeans a change in
treatnent or health care provider.

(b) "Attendant care" neans care rendered by trained
prof essi onal attendants which is beyond the scope of househol d
duties. Fam |y nmenbers may provi de nonprof essional attendant
care, but may not be conpensated under this chapter for care

19
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1| that falls within the scope of household duties and ot her

2| services normally and gratuitously provided by fanmly nenbers.
3| "Fam |y nmenber" neans a spouse, father, nother, brother

4| sister, child, grandchild, father-in-law, nother-in-law, aunt,
5| or uncle.

6 (c) "Carrier" neans, for purposes of this section

7 | insurance carrier, self-insurance fund or individually

8| sel f-insured enpl oyer, or assessable nmutual insurer

9 (d) "Catastrophic injury" neans an injury as defined
10 | in s. 440.02.

11 (e) "Certified health care provider" neans a health
12 | care provider who has been certified by the Agency for Health
13 | Care Admini stration ei-vi-stoft or who has entered an agreenent
14| with a licensed nmanaged care organi zation to provide treatnent
15 to injured workers under this section. Certification of such
16 | health care provider nust include docunentation that the

17 | health care provider has read and is famliar with the

18 | portions of the statute, inpairnent guides, and rul es which
19 | govern the provision of renedial treatnent, care, and
20 | attendance.
21 (f) "Conpensable" neans a determnation by a carrier
22 | or judge of conpensation clains that a condition suffered by
23| an enpl oyee results froman injury arising out of and in the
24 | course of enpl oynent.
25 (g) "Energency services and care" neans energency
26 | services and care as defined in s. 395.002.
27 (h) "Health care facility" means any hospital |icensed
28 | under chapter 395 and any health care institution |icensed
29 | under chapter 400.
30 (i) "Health care provider" means a physician or any
31| recogni zed practitioner who provides skilled services pursuant

20
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to a prescription or under the supervision or direction of a
physi ci an and who has been certified by the division as a
health care provider. The term"health care provider" includes
a health care facility.

(j) "Independent nedical exaniner" neans a physician
sel ected by either an enpl oyee or a carrier to render one or
nore i ndependent nedi cal exam nations in connection with a
di spute arising under this chapter

(k) "Independent nedical exam nation" neans an
obj ective eval uation of the injured enployee's nedica
condition, including, but not limted to, inpairnment or work
status, perfornmed by a physician or an expert nedical advisor
at the request of a party, a judge of conpensation clains, or
the Agency for Health Care Administration eivisiofr to assi st
in the resolution of a dispute arising under this chapter

(1) "Instance of overutilization" neans a specific
i nappropriate service or |level of service provided to an
i njured enpl oyee.

(m "Medically necessary" neans any nedical service or
nedi cal supply which is used to identify or treat an illness
or injury, is appropriate to the patient's diagnhosis and
status of recovery, and is consistent with the |ocation of
service, the level of care provided, and applicable practice
paraneters. The service should be w dely accepted anpong
practicing health care providers, based on scientific
criteria, and determined to be reasonably safe. The service
nmust not be of an experinental, investigative, or research
nat ure, except in those instances in which prior approval of
the Agency for Health Care Adm nistration has been obt ai ned.
The Agency for Health Care Administration shall adopt rules
providing for such approval on a case-bhy-case basis when the

21
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service or supply is shown to have significant benefits to the
recovery and wel |l -being of the patient.

(n) "Medicine" neans a drug prescribed by an
aut hori zed health care provider and includes only generic
drugs or single-source patented drugs for which there is no
generic equivalent, unless the authorized health care provider
wites or states that the brand-nanme drug as defined in s.
465.025 is nedically necessary, or is a drug appearing on the
schedul e of drugs created pursuant to s. 465.025(6), or is
avail able at a cost lower than its generic equival ent.

(o) "Palliative care" neans noncurative nedica
services that mtigate the conditions, effects, or pain of an
injury.

(p) "Pattern or practice of overutilization" neans
repetition of instances of overutilization within a specific
nedi cal case or nultiple cases by a single health care
provi der.

(q) "Peer review' neans an evaluation by two or nore
physi cians |icensed under the sane authority and with the sane
or simlar specialty as the physician under review, of the
appropriateness, quality, and cost of health care and health
services provided to a patient, based on nedically accepted
st andar ds.

(r) "Physician" or "doctor" neans a physician |icensed
under chapter 458, an osteopathic physician |icensed under
chapter 459, a chiropractic physician |licensed under chapter
460, a podiatric physician |licensed under chapter 461, an
optonetrist |icensed under chapter 463, or a dentist |icensed
under chapter 466, each of whom nust be certified by the
di vision as a health care provider

22

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 1999 SB 1246
311-41

13399

(s) "Reinbursenent dispute" neans any di sagreenent
between a health care provider or health care facility and
carrier concerning paynent for nedical treatnent.

(t) "Uilization control" neans a systemmtic process
of inplenmenting neasures that assure overall nmnagenent and
cost contai nment of services delivered.

(u) "Uilization review' nmeans the eval uation of the
appropri ateness of both the level and the quality of health
care and health services provided to a patient, including, but
not linted to, evaluation of the appropriateness of
treatnent, hospitalization, or office visits based on
nedi cal |y accepted standards. Such eval uati on nust be
acconpl i shed by neans of a systemthat identifies the
utilization of nedical services based on nedically accepted
standards as established by nedical consultants with
gqualifications simlar to those providing the care under
review, and that refers patterns and practices of
overutilization to the division

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(a) Subject tothe limtations specified el sewhere in
this chapter, the enployer shall furnish to the enpl oyee such
nedi cal ly necessary renedial treatnent, care, and attendance
for such period as the nature of the injury or the process of
recovery may require, including nedicines, nedical supplies,
dur abl e nedi cal equi pnent, orthoses, prostheses, and other
nedi cal |y necessary apparatus. Renedial treatnent, care, and
att endance, includi ng work-hardeni ng prograns or
pai n- managenent prograns accredited by the Conmi ssion on
Accreditation of Rehabilitation Facilities or Joint Conm ssion
on the Accreditation of Health Organizations or
pai n- managenent prograns affiliated with nedical schools,

23
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1| shall be considered as covered treatnent only when such care
2| is given based on a referral by a physician as defined in this
3| chapter. Each facility shall maintain outcone data, including
4| work status at discharges, total program charges, total nunber
5| of visits, and length of stay. The—departrent——shatt—utitize

6 e I I o ey ey

7 I f ey : . r I e

8 | and—cost—effectiveness—of—such—program—no—t+ater—than—Cctober
9 | ++—1994-Medically necessary treatnent, care, and attendance
10 | does not include chiropractic services in excess of 18

11 | treatnents or rendered 8 weeks beyond the date of the initial
12 | chiropractic treatnent, whichever cones first, unless the

13 | carrier authorizes additional treatnent or the enpl oyee is

14 | catastrophically injured.

15 (b) The enployer shall provide appropriate

16 | professional or nonprofessional attendant care perfornmed only
17 | at the direction and control of a physician when such care is
18 | nedi cal ly necessary. The val ue of nonprofessional attendant
19 | care provided by a fam |y nmenber nust be determ ned as

20| fol | ows:

21 1. If the fanmly nenber is not enployed, the per-hour
22 | val ue equals the federal mininmm hourly wage.

23 2. If the famly nenber is enployed and elects to

24 | | eave that enploynent to provide attendant or custodial care,
25| the per-hour value of that care equals the per-hour val ue of
26 | the famly nmenber's fornmer enploynent, not to exceed the

27 | per-hour val ue of such care available in the community at

28 | large. A famly nenber or a conbination of fanmily nenbers

29 | provi di ng nonprofessional attendant care under this paragraph
30 | may not be conpensated for nore than a total of 12 hours per
31 | day.

24
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(c) If the enployer fails to provide treatnent or care
required by this section after request by the injured

enpl oyee, the enployee may obtain such treatnment at the
expense of the enployer, if the treatnent is conpensabl e and
nedi cal |y necessary. There nust be a specific request for the
treatnent, and the enpl oyer or carrier nmust be given a
reasonabl e tine period within which to provide the treatnent
or care. However, the enployee is not entitled to recover any
anount personally expended for the treatnent or service unless
he or she has requested the enployer to furnish that treatnent
or service and the enployer has failed, refused, or neglected
to do so within a reasonable tinme or unless the nature of the
injury requires such treatnent, nursing, and services and the
enpl oyer or his or her superintendent or forenman, having

know edge of the injury, has neglected to provide the
treatment or service.

(d) The carrier has the right to transfer the care of
an injured enployee fromthe attending health care provider if
an i ndependent nedi cal exam nation determ nes that the
enpl oyee i s not naking appropriate progress in recuperation

(e) Except in energency situations and for treatnent
rendered by a nmanaged care arrangenent, after any initial
exam nati on and di agnosis by a physician providing renedial
treatnent, care, and attendance, and before a proposed course
of nedical treatnent begins, each insurer shall review, in
accordance with the requirenents of this chapter, the proposed
course of treatnent, to determ ne whet her such treatnent would
be recogni zed as reasonably prudent. The review nust be in
accordance with all applicable workers' conpensation practice
paraneters. The insurer nust accept any such proposed course
of treatnment unless the insurer notifies the physician of its
25
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1| specific objections to the proposed course of treatnent by the
2| close of the tenth business day after notification by the

3 | physician, or a supervised designee of the physician, of the

4 | proposed course of treatnent.

5 (3) PROVIDER ELIGABILITY; AUTHORI ZATI ON. - -

6 (a) As a conditionto eligibility for paynent under

7| this chapter, a health care provider who renders services mnust
8| be a certified health care provider and nust receive

9 | authorization fromthe carrier before providing treatnent.

10 | This paragraph does not apply to energency care. The Agency

11| for Health Care Administration ¢ivist+onr shall adopt rules to
12 | inplenent the certification of health care providers. As a

13 | one-tine prerequisite to obtaining certification, the Agency
14| for Health Care Administration di~visionrr shall require each

15 | physician to denponstrate proof of conpletion of a nininum

16 | 5-hour course that covers the subject areas of cost

17 | containnment, utilization control, ergononics, and the practice
18 | paraneters adopted by the division governing the physician's
19| field of practice. The Agency for Health Care Adninistration
20 | diviston shall coordi nate with the-Agency—for—Heatth—Care

21 | Admnistratienthe Florida Medi cal Association, the Florida

22 | Gsteopathic Medi cal Association, the Florida Chiropractic

23 | Association, the Florida Podiatric Medical Association, the

24 | Florida Optonetric Association, the Florida Denta

25 | Associ ation, and ot her health professional organizations and
26 | their respective boards as deened necessary by the Agency for
27 | Health Care Adninistration in conplying with this subsection
28 | No later than Cctober 1, 2000 1994, the Agency for Health Care
29 | Adnmi ni stration éivisten shall adopt rules regarding the

30| criteria and procedures for approval of courses and the filing
31| of proof of conpletion by the physicians.

26
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(b) A health care provider who renders energency care
nmust notify the carrier by the close of the third busi ness day
after it has rendered such care. If the energency care results
in adm ssion of the enployee to a health care facility, the
health care provider nust notify the carrier by tel ephone
within 24 hours after initial treatnment. Energency care is not
conpensabl e under this chapter unless the injury requiring
energency care arose as a result of a work-related acci dent.
Pursuant to chapter 395, all l|icensed physicians and health
care providers in this state shall be required to nmake their
services avail able for energency treatnment of any enpl oyee
eligible for workers' conpensation benefits. To refuse to nake
such treatnent available is cause for revocation of a |icense.
(c) A health care provider may not refer the enpl oyee

to another health care provider, diagnostic facility, therapy
center, or other facility without prior authorization fromthe
carrier, except when energency care is rendered. Any referra
nmust be to a health care provider that has been certified by
the Agency for Health Care Administration eiwi-stoft, unless the
referral is for enmergency treatnent.

(d) A carrier nust respond, by tel ephone or in
witing, to a request for authorization by the close of the
third busi ness day after receipt of the request. A carrier who
fails to respond to a witten request for authorization for
referral for nedical treatnent by the close of the third
busi ness day after receipt of the request consents to the
nedi cal necessity for such treatnment. Al such requests nust
be made to the carrier. Notice to the carrier does not include
notice to the enpl oyer.

(e) Carriers shall adopt procedures for receiving,
revi ewi ng, docunenting, and responding to requests for

27
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1| authorization. Such procedures shall be for a health care

2| provider certified under this section

3 (f) By accepting paynent under this chapter for

4| treatnment rendered to an injured enpl oyee, a health care

5| provider consents to the jurisdiction of the Agency for Health
6| Care Adnministration deivisten as set forth in subsection (11)

7| and to the submi ssion of all records and other information

8 | concerning such treatnent to the Agency for Health Care

9 | Adni ni strati on d¢i-vistonr in connection with a rei nmbursenent

10 | dispute, audit, or review as provided by this section. The

11| health care provider nust further agree to conply with any

12 | decision of the Agency for Health Care Adm nistration diviston
13 | rendered under this section

14 (g) The enployee is not liable for paynent for nedica
15| treatnment or services provided pursuant to this section except
16 | as otherwi se provided in this section

17 (h) The provisions of s. 455.654 are applicable to

18 | referrals anong health care providers, as defined in

19 | subsection (1), treating injured workers.
20 (i) Notwi thstandi ng paragraph (d), a claimfor
21| specialist consultations, surgical operations,
22 | physi ot herapeutic or occupational therapy procedures, X-ray
23 | exam nations, or special diagnostic |laboratory tests that cost
24 | nore than $1, 000 and ot her specialty services that the Agency
25| for Health Care Adninistration division identifies by rule is
26 | not valid and rei nmbursabl e unl ess the services have been
27 | expressly authorized by the carrier, or unless the carrier has
28 | failed to respond within 10 days to a witten request for
29 | authori zation, or unless energency care is required. The
30 | insurer shall not refuse to authorize such consultation or
31| procedure unless the health care provider or facility is not

28
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aut hori zed or certified or unless an expert nedical advisor
has determined that the consultation or procedure is not

nedi cal |y necessary or otherw se conpensabl e under this
chapter. Authorization of a treatnent plan does not constitute
express authorization for purposes of this section, except to
the extent the carrier provides otherwise in its authorization
procedures. This paragraph does not linmit the carrier's
obligation to identify and disallow overutilization or billing
errors.

(j) Notwithstanding anything in this chapter to the
contrary, a sick or injured enpl oyee shall be entitled, at al
tines, to free, full, and absolute choice in the selection of
t he pharmacy or pharmaci st dispensing and filling
prescriptions for nedicines required under this chapter. It is
expressly forbidden for the Agency for Health Care

Adm ni strati on dgvist+oen, an enployer, or a carrier, or any

agent or representative of the agency diwisterr, an enpl oyer,
or a carrier to select the pharnmacy or pharnaci st which the
sick or injured enployee nust use; condition coverage or
payment on the basis of the pharmacy or pharmacist utilized;
or to otherwise interfere in the selection by the sick or
i njured enpl oyee of a pharmacy or pharnaci st.

(4) NOTICE OF TREATMENT TO CARRI ER; FI LI NG W TH AGENCY
FOR HEALTH CARE ADM NI STRATI ON BHW-SHON. - -

(a) Any health care provider providing necessary

renedi al treatnent, care, or attendance to any injured worker
shal |l subnmit treatnent reports to the carrier in a fornmat
prescribed by the Agency for Health Care Administration

thvistonrr. A claimfor nedical or surgical treatnent is not

valid or enforceabl e agai nst such enpl oyer or enpl oyee,

unl ess, by the close of the third business day follow ng the
29
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first treatnent, the physician providing the treatnment
furnishes to the enployer or carrier a prelimnary notice of
the injury and treatnment on forns prescribed by the Agency for

Heal th Care Administration divisi+orr and, within 15 days
thereafter, furnishes to the enployer or carrier a conplete

report, and subsequent thereto furnishes progress reports, if
requested by the enployer or insurance carrier, at intervals
of not less than 3 weeks apart or at |less frequent intervals
if requested on forns prescribed by the Agency for Health Care
Admi ni stration divi-stoen.

(b) Each nedical report or bill obtained or received

by the enployer, the carrier, or the injured enpl oyee, or the
attorney for the enployer, carrier, or injured enployee, wth
respect to the renedial treatnent or care of the injured

enpl oyee, including any report of an exam nation, diagnosis,

or disability evaluation, nust be filed with the Agency for
Heal th Care Admi nistrati on brviston—of—\VWrkers—Conpensation
pursuant to rul es adopted by the agency divisien. The health
care provider shall also furnish to the injured enployee or to

his or her attorney, on demand, a copy of his or her office
chart, records, and reports, and may charge the injured
enpl oyee an anmount authorized by the Agency for Health Care
Adm ni strati on dgivistoen for the copies. Each such health care
provider shall provide to the Agency for Health Care
Adm ni stration d¢ivister any additional infornmation about the
renedi al treatnent, care, and attendance that the Agency for
Heal th Care Administration ¢ivistonrt reasonably requests.

(c) It is the policy for the administration of the

wor kers' conpensation systemthat there be reasonabl e access
to nedical information by all parties to facilitate the
sel f-executing features of the law. Notw thstandi ng the
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limtations in s. 455.667 and subject to the limtations in s.
381. 004, upon the request of the enployer, the carrier, or the
attorney for either of them the nedical records of an injured
enpl oyee nust be furnished to those persons and the nedica
condition of the injured enployee nust be discussed with those
persons, if the records and the discussions are restricted to
conditions relating to the workplace injury. Any such

di scussions may be held before or after the filing of a claim
wi t hout the know edge, consent, or presence of any other party
or his or her agent or representative. A health care provider
who willfully refuses to provide nedical records or to discuss
the nedical condition of the injured enployee, after a
reasonabl e request is made for such information pursuant to
this subsection, shall be subject by the Agency for Health

Care Administration ¢ivist+orr to one or nore of the penalties

set forth in paragraph (8)(hb).

(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a) In any dispute concerning overutilization, nedica
benefits, conpensability, or disability under this chapter
the carrier or the enpl oyee may sel ect an i ndependent nedica
exam ner. The exam ner may be a health care provider treating
or providing other care to the enployee. An independent
nedi cal exami ner nmay not render an opinion outside his or her
area of expertise, as denonstrated by licensure and applicabl e
practice paraneters.

(b) Each party is bound by his or her selection of an
i ndependent nedical exam ner and is entitled to an alternate
exam ner only if:

1. The examiner is not qualified to render an opinion
upon an aspect of the enployee's illness or injury which is
material to the claimor petition for benefits;

31
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2. The exam ner ceases to practice in the specialty
relevant to the enpl oyee's condition

3. The examiner is unavail able due to injury, death,
or relocation outside a reasonably accessi bl e geographi c area;
or
4. The parties agree to an alternate exami ner

Any party may request, or a judge of conpensation clains nmay
require, designation of an Agency for Health Care

Adm ni strati on a—diviston nedi cal advisor as an i ndependent
nedi cal exami ner. The opinion of the advisors acting as

exam ners shall not be afforded the presunption set forth in
paragraph (9)(c).

(c) The carrier may, at its election, contact the
claimant directly to schedule a reasonable tine for an
i ndependent nedi cal exami nation. The carrier nust confirmthe
scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical examination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uations under this
subsecti on.

(d) If the enployee fails to appear for the
i ndependent nedi cal exam nation wi thout good cause and fails
to advi se the physician at |east 24 hours before the schedul ed
date for the exanination that he or she cannot appear, the
enpl oyee is barred fromrecovering conpensation for any period
during which he or she has refused to submt to such
exam nation. Further, the enpl oyee shall reinburse the carrier
50 percent of the physician's cancellation or no-show fee
unl ess the carrier that schedul es the exanmination fails to

32
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1| tinmely provide to the enployee a witten confirnmation of the

2 | date of the exanination pursuant to paragraph (c) which

3 | includes an explanation of why he or she failed to appear. The
4 | enpl oyee nmay appeal to a judge of conpensation clains for

5| rei nbursenent when the carrier wthholds paynent in excess of
6| the authority granted by this section

7 (e) No nedical opinion other than the opinion of a

8 | nedi cal advi sor appointed by the judge of conpensation clains
9] or the Agency for Health Care Adm ni stration éivisien, an

10 | i ndependent nedi cal exam ner, or an authorized treating

11 | provider is adm ssible in proceedi ngs before the judges of

12 | conpensation cl ai ns.

13 (f) Attorney's fees incurred by an injured enployee in
14 | connection with delay of or opposition to an independent

15 | nedi cal examination, including, but not limted to, notions

16 | for protective orders, are not recoverabl e under this chapter
17 (6) UTILIZATION REVIEW --Carriers shall review al

18 | bills, invoices, and other clains for paynent submitted by

19| health care providers in order to identify overutilization and
20| billing errors, and nay hire peer review consultants or

21 | conduct independent nedical evaluations. Such consultants,

22 | i ncludi ng peer review organi zations, are imune fromliability
23] in the execution of their functions under this subsection to
24 | the extent provided in s. 766.101. If a carrier finds that

25| overutilization of nedical services or a billing error has

26 | occurred, it nust disallow or adjust paynent for such services
27 | or error without order of a judge of conpensation clains or

28 | the Agency for Health Care Adninistration eivisten, if the

29 | carrier, in nmaking its determ nation, has conplied with this
30 | section and rul es adopted by the Agency for Health Care

31| Adni ni stration divi-sten
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(7) UTILI ZATI ON AND RElI MBURSEMENT DI SPUTES. - -

(a) Any health care provider, carrier, or enployer who
el ects to contest the disall owance or adjustnent of paynent by
a carrier under subsection (6) must, within 30 days after
recei pt of notice of disallowance or adjustnent of paynent,
petition the Agency for Health Care Adninistration eivi-stef to
resolve the dispute. The petitioner nust serve a copy of the

petition on the carrier and on all affected parties by
certified mail. The petition nust be acconpani ed by al
docunents and records that support the allegations contained
in the petition. Failure of a petitioner to submt such
docunentation to the Agency for Health Care Administration
th—vistonrt results in disnmissal of the petition

(b) The carrier nmust subnit to the Agency for Health
Care Administration d¢ivistoen within 10 days after receipt of
the petition all docunentation substantiating the carrier's

di sal | owance or adjustnent. Failure of the carrier to submt
t he requested docunentation to the Agency for Health Care

Adm ni stration dgivisten within 10 days constitutes a wai ver of

all objections to the petition.

(c) Wthin 60 days after receipt of all docunentation
the Agency for Health Care Admi nistration ei-wi-stef nust
provide to the petitioner, the carrier, and the affected

parties a witten determ nation of whether the carrier
properly adjusted or disallowed paynent. The Agency for Health
Care Admi nistration ¢ivist+oer nust be gui ded by standards and
policies set forth in this chapter, including all applicable

rei mbursenent schedules, in rendering its determnation
(d) If the Agency for Health Care Adninistration
thi—vi-stort finds an i nproper disall owance or inproper adjustnent

of paynent by an insurer, the insurer shall reinburse the
34
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1| health care provider, facility, insurer, or enployer within 30
2 | days, subject to the penalties provided in this subsection

3 (e) The Agency for Health Care Administration eivision
4 | shall adopt rules to carry out this subsection. The rul es nay
5] include provisions for consolidating petitions filed by a

6 | petitioner and expanding the tinetable for rendering a

7 | determi nation upon a consolidated petition

8 (f) Any carrier that engages in a pattern or practice
9] of arbitrarily or unreasonably disallow ng or reducing

10 | paynents to health care providers may be subject to one or

11| nore of the followi ng penalties inposed by the Agency for

12 | Health Care Adninistration divi-sien

13 1. Repaynent of the appropriate anount to the health
14 | care provider

15 2. An administrative fine assessed by the Agency for
16 | Health Care Adninistration divi-sien in an ambunt not to exceed
17 | $5, 000 per instance of inproperly disallow ng or reducing

18 | paynents.

19 3. Award of the health care provider's costs,
20 | including a reasonable attorney's fee, for prosecuting the
21 | petition.
22 (8) PATTERN OR PRACTI CE OF OVERUTI LI ZATI ON. - -
23 (a) Carriers nust report to the Agency for Health Care
24 | Adni ni stration divi-sten all instances of overutilization
25| including, but not limted to, all instances in which the
26 | carrier disallows or adjusts paynment. The Agency for Health
27 | Care Administration divis+ort shall determ ne whether a pattern
28 | or practice of overutilization exists.
29 (b) If the Agency for Health Care Adninistration
30 | di-viston deternines that a health care provider has engaged in
31| a pattern or practice of overutilization or a violation of
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1| this chapter or rules adopted by the Agency for Health Care

2| Adm ni stration dgvistoenr, it nmay i npose one or nore of the

3| followi ng penalties:

4 1. An order of the Agency for Health Care

5| Adm ni strati on d¢ivistoer barring the provider from paynent

6 | under this chapter

7 2. Deauthorization of care under review

8 3. Denial of paynent for care rendered in the future;
9 4. Decertification of a health care provider certified
10 | as an expert nedical advi sor under subsection (9) or of a

11 | rehabilitation provider certified under s. 440. 49;

12 5. An administrative fine assessed by the Agency for
13 | Health Care Adninistration divi-sien in an ampunt not to exceed
14 | $5, 000 per instance of overutilization or violation; and

15 6. Notification of and review by the appropriate

16 | licensing authority pursuant to s. 440.106(3).

17 (9) EXPERT MEDI CAL ADVI SCRS. - -

18 (a) The Agency for Health Care Administration ¢ivision
19 | shall certify expert nedical advisors in each specialty to

20 | assist the Agency for Health Care Administration eivi-sion and
21| the judges of conpensation clains within the advisor's area of
22 | expertise as provided in this section. The Agency for Health
23| Care Administration ei~vistonrr shall, in a manner prescribed by
24 | rule, in certifying, recertifying, or decertifying an expert
25 | nedi cal advisor, consider the qualifications, training,

26 | inpartiality, and conmtnent of the health care provider to

27 | the provision of quality nedical care at a reasonable cost. As
28 | a prerequisite for certification or recertification, the

29 | Agency for Health Care Adninistration eivisten shall require,
30| at a minimum that an expert nedical advisor have specialized
31| workers' conpensation training or experience under the

36
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wor kers' conpensation systemof this state and board
certification or board eligibility.

(b) The Agency for Health Care Administration eivision
shall contract with or enploy expert nedical advisors to

provi de peer review or nedical consultation to the Agency for
Health Care Administration divis+oerr or to a judge of
conpensation clainms in connection with resolving disputes

relating to rei nbursenent, differing opinions of health care
providers, and health care and physician services rendered
under this chapter. Expert nedical advisors contracting with
the Agency for Health Care Administration ¢i-vision shall, as a
term of such contract, agree to provide consultation or

services in accordance with the tinmetables set forth in this
chapter and to abide by rules adopted by the Agency for Health
Care Administration ¢ivist+oenr, including, but not limted to,
rules pertaining to procedures for review of the services

rendered by health care providers and preparation of reports
and recommendations for submission to the Agency for Health
Care Adninistration division

(c) If there is disagreenent in the opinions of the

health care providers, if two health care providers di sagree
on nedi cal evidence supporting the enpl oyee's conplaints or
the need for additional nedical treatnent, or if two health
care providers disagree that the enployee is able to return to
wor k, the Agency for Health Care Adm nistration divisi+or may,
and the judge of conpensation clains shall, upon his or her

own notion or within 15 days after receipt of a witten

request by either the injured enployee, the enployer, or the

carrier, order the injured enployee to be evaluated by an

expert nedical advisor. The opinion of the expert nedical

advi sor is presuned to be correct unless there is clear and
37
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convi ncing evidence to the contrary as determ ned by the judge
of conpensation clains. The expert nedi cal advisor appointed
to conduct the evaluation shall have free and conpl ete access
to the nedical records of the enployee. An enployee who fails
to report to and cooperate with such evaluation forfeits
entitlenent to conpensation during the period of failure to
report or cooperate.

(d) The expert nedical advisor nust conplete his or
her eval uation and issue his or her report to the Agency for
Health Care Administration ¢ivist+oerr or to the judge of
conpensation clainms within 45 days after receipt of al

nedi cal records. The expert nedical advisor nust furnish a
copy of the report to the carrier and to the enpl oyee.

(e) An expert nedical advisor is not |liable under any
theory of recovery for evaluations perforned under this
section without a showing of fraud or malice. The protections
of s. 766.101 apply to any officer, enployee, or agent of the
Agency for Health Care Adm nistration dgivistoer and to any
of ficer, enployee, or agent of any entity with which the
Agency for Health Care Adm nistration dvisten has contracted
under this subsection

(f) If the Agency for Health Care Adninistration
ehi—vi-stort or a judge of conpensation clains determ nes that the

services of a certified expert nedical advisor are required to
resolve a dispute under this section, the carrier nust
conpensate the advisor for his or her tine in accordance with
a schedul e adopted by the Agency for Health Care

Adm ni stration d¢ivistoen. The Agency for Health Care

Adm ni strati on dgivistoenr nay assess a penalty not to exceed

$500 agai nst any carrier that fails to tinely conpensate an
advi sor in accordance with this section.
38

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOUuDWNPRER O

r

Florida Senate - 1999 SB 1246
311-41

13399
(10) W TNESS FEES. --Any health care provider who gives
a deposition shall be allowed a witness fee. The anount
charged by the witness may not exceed $200 per hour. An expert
Wi t ness who has never provided direct professional services to
a party but has nerely reviewed nedical records and provi ded
an expert opinion or has provided only direct professiona
services that were unrelated to the workers' conpensation case
may not be allowed a witness fee in excess of $200 per day.

(11) AUDI TS BY AGENCY FOR HEALTH CARE ADM NI STRATI ON
BHV-SHEN, JURI SDI CTI ON. - -

(a) The Agency for Health Care Administrati on bvision
of—Wérkers—Conpensatton—of—the—bPepartrent—of—taboer—and
Enptoyrent—Securi+ty nmay i nvestigate health care providers to

determ ne whether providers are conplying with this chapter

and with rul es adopted by the Agency for Health Care

Adm ni strati on eivistonr, whether the providers are engaging in

overutilization, and whether providers are engaging in

i mproper billing practices. |If the Agency for Health Care

Adm ni stration dgivistoen finds that a health care provi der has
i mproperly billed, overutilized, or failed to conply with
ehi—vistort rul es of the Agency for Health Care Administration or
the requirenents of this chapter it nust notify the provider

of its findings and nay deternmine that the health care

provi der may not receive paynent fromthe carrier or may

i npose penalties as set forth in subsection (8) or other
sections of this chapter. If the health care provider has
received paynent froma carrier for services that were

i mproperly billed or for overutilization, it nust return those
payments to the carrier. The Agency for Health Care

Adm ni strati on dgivistoenr nay assess a penalty not to exceed

$500 for each overpaynent that is not refunded within 30 days
39
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after notification of overpaynent by the Agency for Health
Care Administration ¢ivis+or or carrier.

(b) The Agency for Health Care Administration eivision
shall nmonitor and audit carriers to determne if nedical bills

are paid in accordance with this section and Agency for Health
Care Administration divist+onr rules. Any enployer, if
self-insured, or carrier found by the Agency for Health Care

Adm ni stration divistoer not to be within 90 percent conpliance

as to the paynment of nedical bills after July 1, 1994, nust be
assessed a fine not to exceed 1 percent of the prior year's
assessnent |evied against such entity under s. 440.51 for
every quarter in which the entity fails to attain 90-percent
conpl i ance. The Agency for Health Care Adm ni stration éivisien
shall fine an enployer or carrier, pursuant to rul es adopted
by the Agency for Health Care Administration ¢i-vision, for
each | ate paynment of conpensation that is bel ow the mnininum

90- percent performance standard. Any carrier that is found to

be not in conpliance in subsequent consecutive quarters nust

i mpl erent a nedical-bill review program approved by the Agency

for Health Care Adninistrati on divisten, and the carrier is

subject to disciplinary action by the Departnent of |nsurance.
(c) The Agency for Health Care Administration ei-vision

has exclusive jurisdiction to decide any matters concerning

rei mbursenent, to resolve any overutilization dispute under
subsection (7), and to decide any question concerning

overutilization under subsection (8)—whiech—euestion—or
th—spute—arises—after—Janvary—1,—1994.

(d) The followi ng Agency for Health Care
Adm ni strati on dgivisten actions do not constitute agency

action subject to review under ss. 120.569 and 120.57 and do
not constitute actions subject to s. 120.56: referral by the
40
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entity responsible for utilization review, a decision by the

Agency for Health Care Adm nistration d¢ivistonr to refer a
matter to a peer review comittee; establishnment by a health

care provider or entity of procedures by which a peer review
committee reviews the rendering of health care services; and
t he revi ew proceedi ngs, report, and recomendati on of the peer
review commttee.

(12) CREATI ON OF THREE- MEMBER PANEL; GUI DES OF MAXI MUM
REI MBURSEMENT ALLOWANCES. - -

(a) A three-nenber panel is created, consisting of the
| nsurance Conmi ssioner, or the | nsurance Conm ssioner's
desi gnee, and two nenbers to be appointed by the Governor
subject to confirmation by the Senate, one nenber who, on
account of present or previous vocation, enploynent, or
affiliation, shall be classified as a representative of
enpl oyers, the other nenber who, on account of previous
vocation, enploynment, or affiliation, shall be classified as a
representative of enpl oyees. The panel shall deternine
st at ewi de schedul es of maxi num rei nbursenment al | owances for
nedi cal |y necessary treatnent, care, and attendance provided
by physicians, hospitals, anbulatory surgical centers,
wor k- har deni ng prograns, pain prograns, and durable nedica
equi pnent. The maxi mum rei nbur senent al | owances for inpatient
hospital care shall be based on a schedule of per diemrates,
to be approved by the three-nenber panel no later than March
1, 1994, to be used in conjunction with a precertification
manual as determnmined by the division. Al conpensabl e charges
for hospital outpatient care shall be reinbursed at 75 percent
of usual and custonary charges. Until the three-nenber pane
approves a schedule of per diemrates for inpatient hospita
care and it becones effective, all conpensable charges for
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hospital inpatient care nmust be reinbursed at 75 percent of
their usual and customary charges. Annually, the three-nenber
panel shall adopt schedul es of naxi num rei nbur senent

al | onances for physicians, hospital inpatient care, hospital
out patient care, anbulatory surgical centers, work-hardening
prograns, and pain prograns. However, the maxi num percentage
of increase in the individual reinbursenent allowance nmay not
exceed the percentage of increase in the Consumer Price |ndex
for the previous year. An individual physician, hospital

anbul atory surgical center, pain program or work-hardening
program shall be reinbursed either the usual and customary
charge for treatnent, care, and attendance, the agreed-upon
contract price, or the maxi mumrei nbursenent allowance in the
appropriate schedul e, whichever is |ess.

(b) As to reinbursenent for a prescription nedication
the rei nbursenent anount for a prescription shall be the
average wholesale price tines 1.2 plus $4.18 for the
di spensing fee, except where the carrier has contracted for a
| ower anount. Fees for pharnaceuticals and pharnaceutica
services shall be reinbursable at the applicable fee schedul e
anmount. Were the enployer or carrier has contracted for such
services and the enployee elects to obtain themthrough a
provider not a party to the contract, the carrier shal
rei mburse at the schedul e, negotiated, or contract price,
whi chever is | ower.

(c) Reinbursenent for all fees and ot her charges for
such treatnent, care, and attendance, including treatnent,
care, and attendance provided by any hospital or other health
care provider, anbulatory surgical center, work-hardening
program or pain program nmust not exceed the anmounts provided
by the uniform schedul e of maxi num rei nbursenent all owances as
42
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determ ned by the panel or as otherwi se provided in this
section. This subsection also applies to independent nedica
exam nations perfornmed by health care providers under this
chapter. Until the three-nenber panel approves a uniform
schedul e of maxi mum rei nbursenment al | owances and it becones
effective, all conpensable charges for treatnment, care, and
attendance provided by physicians, anbul atory surgical
centers, work-hardening prograns, or pain prograns shall be
rei nbursed at the | owest naximum rei nbursenent all owance
across all 1992 schedul es of maxi num rei nbursenment al | owances
for the services provided regardl ess of the place of service.
In determ ning the uniformschedul e, the panel shall first
approve the data which it finds representative of prevailing
charges in the state for sinmlar treatnment, care, and
attendance of injured persons. Each health care provider
health care facility, anbulatory surgical center

wor k- har deni ng program or pain programreceiving workers
conpensation paynents shall maintain records verifying their
usual charges. In establishing the uniform schedul e of nmaxi num
rei mbursenent all owances, the panel nust consider

1. The levels of reinbursenment for simlar treatnent,
care, and attendance nade by other health care prograns or
third-party providers;

2. The inpact upon cost to enployers for providing a
| evel of reinbursenment for treatnent, care, and attendance
which will ensure the availability of treatnment, care, and
attendance required by injured workers;

3. The financial inpact of the rei nbursenent
al | onances upon health care providers and health care
facilities, including trauma centers as defined in s. 395.401
and its effect upon their ability to nake available to injured
43
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1| workers such nedically necessary renedial treatnent, care, and
2 | attendance. The uni form schedul e of nmaxi mum rei nbur senent

3| al l owances nust be reasonable, nust pronote health care cost

4 | containment and efficiency with respect to the workers

5| conpensation health care delivery system and nust be

6| sufficient to ensure availability of such nedically necessary
7| renedial treatnent, care, and attendance to injured workers;

8 | and

9 4. The nost recent average naxi num al |l owabl e rate of
10| increase for hospitals determined by the Health Care Board

11 | under chapter 408.

12 (13) REMOVAL OF PHYSI Cl ANS FROM LI STS OF THOSE

13 | AUTHORI ZED TO RENDER MEDI CAL CARE. - - The Agency for Health Care
14 | Adnmi ni stration di-viston shall renove fromthe list of

15 | physicians or facilities authorized to provide renedial

16 | treatnent, care, and attendance under this chapter the nane of
17 | any physician or facility found after reasonable investigation
18 | to have

19 (a) Engaged in professional or other misconduct or
20 | i nconpetency in connection with nedical services rendered
21 | under this chapter;
22 (b) Exceeded the limts of his or her or its
23 | prof essional conpetence in rendering nedical care under this
24 | chapter, or to have nade materially fal se statenents regardi ng
25| his or her or its qualifications in his or her application
26 (c) Failed to transmt copies of nmedical reports to
27 | the enployer or carrier, or failed to submit full and truthfu
28 | nedical reports of all his or her or its findings to the
29 | enpl oyer or carrier as required under this chapter
30 (d) Solicited, or enployed another to solicit for
31| hinself or herself or itself or for another, professional
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1| treatnent, examination, or care of an injured enployee in

2 | connection with any clai munder this chapter

3 (e) Refused to appear before, or to answer upon

4 | request of, the Agency for Health Care Adm nistration diviston
5] or any duly authorized officer of the state, any |ega

6 | question, or to produce any rel evant book or paper concerning
7| his or her conduct under any authorization granted to him or

8 | her under this chapter

9 (f) Self-referred in violation of this chapter or

10 | other laws of this state; or

11 (g) Engaged in a pattern of practice of

12 | overutilization or a violation of this chapter or rules

13 | adopted by the Agency for Health Care Adninistration éivisien
14 (14) PAYMENT OF MEDI CAL FEES. - -

15 (a) Except for energency care treatnent, fees for

16 | nedi cal services are payable only to a health care provider

17 | certified and authorized to render renedi al treatnent, care,
18 | or attendance under this chapter. A health care provider nmay
19 | not collect or receive a fee froman injured enployee within
20| this state, except as otherw se provided by this chapter. Such
21 | providers have recourse agai nst the enployer or carrier for
22 | paynent for services rendered in accordance with this chapter
23 (b) Fees charged for renedial treatnent, care, and
24 | attendance may not exceed the applicable fee schedul es adopted
25 | under this chapter
26 (c) Notwithstandi ng any other provision of this
27 | chapter, follow ng overall nmaxi mum nedi cal inprovenent from an
28 | injury conpensabl e under this chapter, the enployee is
29 | obligated to pay a copaynent of $10 per visit for medica
30 | services. The copaynent shall not apply to energency care
31| provided to the enpl oyee.
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(15) PRACTI CE PARAMETERS. - -

(a) The Agency for Health Care Administration, in
conjunction wth the—divisten—and appropriate health

prof essi onal associ ati ons and health-rel at ed organi zati ons
shal | devel op and nay adopt by rule scientifically sound
practice paraneters for nedical procedures relevant to
wor kers' conpensation claimants. Practice paraneters devel oped
under this section nust focus on identifying effective
renedi al treatnents and pronoting the appropriate utilization
of health care resources. Priority nmust be given to those
procedures that involve the greatest utilization of resources

ei ther because they are the nobst costly or because they are

the nost frequently perforned. Practieeparareters—tor
ey I . it I ,

(b) The guidelines may be initially based on
gui del i nes prepared by nationally recognized health care
institutions and professional organizations but should be
tailored to neet the workers' conpensation goal of returning
enpl oyees to full enploynent as quickly as nedically possible,
taking into consideration outconmes data coll ected from nanaged
care providers and any other inpatient and outpatient
facilities serving workers' conpensation clai mants.

(c) Procedures nust be instituted which provide for
the periodic review and revision of practice paraneters based
on the |l atest outcones data, research findings, technol ogica
advancenents, and clinical experiences, at |east once every 3
years.

(d) Practice paraneters devel oped under this section
nmust be used by carriers and the Agency for Health Care
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Adm ni stration dgivistoer in eval uating the appropriateness and

overutilization of nedical services provided to injured
enpl oyees.
(16) (a) The Workers' Conpensation Regul atory Reporting

Advi sory Council is created within the Agency for Health Care

Adm ni stration for the purpose of evaluating current reporting

provisions of this chapter relating to nedical services and

supplies, nedical benefits and di sputes, and workers

conpensati on managed care arrangenents in order to nake

reconmendations to the Governor for providing such i nfornmation

in the nost cost-effective and efficient manner. The counci

shal |l consist of the representatives of the three carriers

with the largest voluntary net premuns witten in this state

for workers' conpensation; three individual self-insurers; and

three certified health care providers, appointed by the

Governor to serve ternms of 4 years each. The Director of the

Agency for Health Care Admi nistration or his or her designee

and the Director for the Division of Risk Managenent of the

Departnent of |nsurance or his or her designee shall serve as

nonvoti ng nenbers of the council. Each nenber of the counci

shal|l serve until a successor is appointed. The chair and any

other officers of the council shall be selected by the counci

nmenbers for a l-year termand may succeed thensel ves.

(b) The council is assigned to the Agency for Health

Care Adm nistration for adnm nistrative and fi scal

accountability purposes, but the council and its staff shal

ot herwi se function i ndependently of the control and direction

of the agency. The agency shall furnish dedicated

adm ni strative and secretarial assistance to the council and

ot her assistance to the council as requested.
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(c) The council shall hold a mninmumof four regul ar

neetings annual ly, and other neetings nmay be called by the

chair upon giving at least 1 week's notice to all nenbers and

the public pursuant to chapter 120. QG her neetings nay al so be

hel d upon the witten request of at |least four other nenbers

of the council, with at least 1 week's notice of such neeting

being given to all nenbers and the public by the chair

pursuant to chapter 120. Enmergency neetings nmay be held

wi t hout notice upon the request of all nenbers of the council.

(d) A mjority of the nenbership of the counci

constitutes a quorum An action of the council is not

consi dered adopted unless the action is taken pursuant to the

affirmative vote of a najority of the nenbers present, but not

fewer than four nenbers of the council at a neeting held

pursuant to paragraph (c), and the vote is recorded in the

m nutes of that neeting.

(e) The chair shall cause to be nade a conplete record

of the proceedings of the council. The proceedi ngs of the

council shall be open to the public and the records shall be

open for public inspection.

(f) The neetings of the council shall be held in the

central office of the departnent in Tall ahassee unless the

chair determ nes that special circunstances warrant neeting at

anot her | ocati on.

(g) Menbers of the council are entitled to per diem

and travel expenses pursuant to s. 112.061

Section 11. Effective July 1, 1999, paragraph (f) of
subsection (1) of section 440.15, Florida Statutes, 1998
Suppl enent, is anended to read:
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1 440.15 Conpensation for disability.--Conpensation for
2| disability shall be paid to the enpl oyee, subject to the

3| limts provided in s. 440.12(2), as follows:

4 (1) PERMANENT TOTAL DI SABI LI TY. - -

5 (f)1. If permanent total disability results from

6| injuries that occurred subsequent to June 30, 1955, and for

7| which the liability of the enpl oyer for conpensation has not
8 | been di scharged under s. 440.20(11) s—446-26{12), the injured
9 | enpl oyee shall receive additional weekly conpensation benefits
10 | equal to 5 percent of her or his weekly conpensation rate, as
11 | established pursuant to the law in effect on the date of her
12 ) or his injury, multiplied by the nunber of cal endar years

13| since the date of injury. The weekly conpensati on payabl e and
14 | the additional benefits payabl e under this paragraph, when

15 | conbi ned, may not exceed the nmaxi mum weekly conpensation rate
16 | in effect at the tinme of payment as determ ned pursuant to s.
17 | 440.12(2). Entitlenent to these suppl enental paynents shal

18 | cease at age 62 if the enployee is eligible for social

19 | security benefits under 42 U S.C. ss. 402 and 423, whether or
20 | not the enpl oyee has applied for such benefits. The division
21| may contract with an entity to admini ster the paynent of

22 | suppl enental benefits to enpl oyees injured subsequent to June
23| 30, 1955, and before July 1, 1984. These suppl enental benefits
24 | shall be paid by the division out of the Wirkers' Conpensation
25| Administration Trust Fund when the injury occurred subsequent
26 | to June 30, 1955, and before July 1, 1984. These suppl enent al
27 | benefits shall be paid by the enpl oyer when the injury

28 | occurred on or after July 1, 1984. Supplenental benefits are
29 | not payable for any period prior to Cctober 1, 1974.

30 2.a. The division shall provide by rule for the

31| periodic reporting to the division or an adninistrator of al
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earni ngs of any nature and social security incone by the
i njured enpl oyee entitled to or claining additiona

conpensati on under subparagraph 1. Neither the division nor an
adm ni strator, nor the enployer or carrier,shall make any

payrment of those additional benefits provided by subparagraph
1. for any period during which the enployee willfully fails or
refuses to report upon request by the division or an
adm nistrator in the manner prescribed by such rul es.

b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and social security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the manner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's pernmanent total disability
conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

Section 12. Subsections (1) and (4) of section
440. 1925, Florida Statutes, are anended to read:

440. 1925 Procedure for resolving naxi num nedi ca
i mprovenent or pernmanent inpairnent disputes.--

(1) Notwithstanding the Iimtations on carrier
i ndependent nedi cal exami nations in s. 440.13, an enpl oyee or
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1| carrier who wi shes to obtain an opinion other than the opinion
2| of the treating physician or an Agency for Health Care

3 | Adm ni strati on a—tivistonr advi sor on the issue of pernanent

4 | i nmpai rnent nmay obtai n one i ndependent nedi cal exam nation

5| except that the enpl oyee or carrier who selects the treating
6 | physician is not entitled to obtain an alternate opinion on

7 | the issue of permanent inpairnent, unless the parties

8 | otherwi se agree. This section and s. 440.13(2) do not pernit
9| an enployee or a carrier to obtain an additional nedica

10 | opinion on the issue of permanent inpairnment by requesting an
11| alternate treating physician pursuant to s. 440. 13.

12 (4) Only opinions of the enployee's treating

13 | physician, an Agency for Health Care Adm nistrati on a—tiviston
14 | nmedi cal advisor, or an independent nedical exam ner are

15| adnissible in proceedings before a judge of conpensation

16 | clains to resol ve maxi num nedi cal inprovenent or inpairnment
17 | di sputes.

18 Section 13. Subsection (7) of section 440.25, Florida
19| Statutes, is anended to read:

20 440. 25 Procedures for nediation and hearings. --

21 (7) An injured enployee clainng or entitled to

22 | conpensation shall subnit to such physical exam nation by a
23 | certified expert nedical advisor approved by the Agency for
24 | Health Care Adninistration divisten or the judge of

25 | conpensation clainms as the Agency for Health Care

26 | Adni ni stration eivisterr or the judge of conpensation clains
27 | may require. The place or places shall be reasonably

28 | conveni ent for the enployee. Such physician or physicians as
29 | the enpl oyee, enployer, or carrier nay select and pay for nay
30| participate in an exam nation if the enpl oyee, enployer, or
31| carrier so requests. Proceedings shall be suspended and no
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conpensation shall be payable for any period during which the
enpl oyee may refuse to submit to exam nation. Any interested
party shall have the right in any case of death to require an
aut opsy, the cost thereof to be borne by the party requesting
it; and the judge of conpensation clains shall have authority
to order and require an autopsy and may, in her or his
di scretion, withhold her or his findings and award until an
aut opsy i s held.

Section 14. Effective July 1, 1999, subsection (7) is
added to section 440.38, Florida Statutes, to read:

440.38 Security for conpensation; insurance carriers
and self-insurers.--
(7) The division may contract with the Florida

Self-Insurers G@uaranty Association, |Incorporated, for the

adm ni stration and audit of the individual self-insurers.

Section 15. Effective July 1, 1999, paragraph (c) of
subsection (3) of section 440.385, Florida Statutes, is
amended to read:

440.385 Florida Self-lnsurers Guaranty Associ ation
| ncor por at ed. - -

(3) POWERS AND DUTI ES. - -

(c)1. To the extent necessary to secure funds for the
payment of covered clains and also to pay the reasonabl e costs
to adninister them the Departnent of Labor and Enpl oynent
Security, upon certification of the board of directors, shal
| evy assessnents based on the annual nornmal prem um each
enpl oyer woul d have paid had the enpl oyer not been
self-insured. Every assessnent shall be nade as a uniform
percentage of the figure applicable to all individua
self-insurers, provided that the assessnent |evied agai nst any
self-insurer in any one year shall not exceed 1 percent of the
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annual normal prem umduring the cal endar year preceding the
date of the assessnment. Assessnents shall be remtted to and
admi ni stered by the board of directors in the manner specified
by the approved plan. Each enployer so assessed shall have at
| east 30 days' witten notice as to the date the assessnent is
due and payable. The association shall |evy assessnents

agai nst any newy adnitted nenber of the association so that
the basis of contribution of any newy adnitted nenber is the
sane as previously adnmitted nenbers, provision for which shal
be contained in the plan of operation

2. If, in any one year, funds available from such
assessnents, together with funds previously raised, are not
sufficient to nake all the paynents or reinbursenents then
owi ng, the funds available shall be prorated, and the unpaid
portion shall be paid as soon thereafter as sufficient
addi ti onal funds becone avail abl e.

3. No state funds of any kind shall be allocated or
paid to the association or any of its accounts except those
state funds accruing to the association by and through the
assi gnnment of rights of an insolvent enployer or for the
pur pose of auditing individual self-insurers.

Section 16. Effective July 1, 1999, subsection (4) of
section 440.44, Florida Statutes, is anended to read:

440. 44 \Workers' conpensation; staff organization.--
(4) MERIT SYSTEM PRI NCl PLE OF PERSONNEL
ADM NI STRATI ON. - - Subj ect to the other provisions of this
chapter, the division is authorized to appoint, and prescribe
the duties and powers of, bureau chiefs, attorneys,
accountants, qualified rehabilitation providers nredieal

atvri-sers, technical assistants, inspectors, clains exam ners,

53

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

r

Florida Senate - 1999 SB 1246
311-41

13399
and such other enployees as may be necessary in the
perfornmance of its duties under this chapter

Section 17. Effective July 1, 1999, subsection (2) of
section 440.4416, Florida Statutes, is anended to read:

440. 4416 Workers' Conpensation Oversight Board. --

(2) POWNERS AND DUTI ES; ORGANI ZATI ON. - -

(a) The board shall have all the powers necessary and
convenient to carry out and effectuate the purposes of this
section, including, but not limted to, the power to:

1. Conduct public hearings.

2.3— Prescribe qualifications for board enpl oyees.

3.4 Appear on its own behal f before other boards,
conmi ssions, or agencies of the state or Federal Governnent.

4.5~ Make and execute contracts to the extent that
such contracts are consistent with duties and powers set forth
in this section and el sewhere in the law of this state.

(b) The board shall adopt bylaws, fornul ate workers
conpensation | egislation or anendnents, review, advise, and
appear before the Legislature in connection with | egislation
that inpacts the workers' conpensation system advise the
di vision on policy, adnmnistrative and | egislative issues, and
appear before other state or federal agencies in connection
with matters inpacting the workers' conpensation system

(c) The board shall select a chair who shall serve for
a period of 2 years and until a successor is elected and
qgqualified. The chair shall be the chief administrative officer
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of the board and shall have the authority to plan, direct,
coordi nate, and execute the powers and duties of the board.
(d) The board shall hold such neetings during the year
as it deens necessary, except that the chair, a quorum of the
board, or the division may call neetings. The board shal
mai ntain transcripts of each neeting. Such transcripts shal
be available to any interested person in accordance with
chapter 1109.
(e) The board shall approve the bylaws or anendnents
t hereto by unani nous vote. Al other board actions or
reconmendati ons shall be approved by not |less than a majority
vote of enpl oyee representatives and majority vote of enpl oyer
representatives, unless the bylaws otherw se provide.
(f) The board shall evaluate the current reporting

requirenents for carriers and individual self-insurers under

the provisions of this chapter and nake recomendati ons to the

Governor, the President of the Senate, and the Speaker of the

House of Representatives, on or before January 1 of each year

for revising the reporting requirenents to facilitate the

reporting of information to the division in the nost

cost-effective and efficient manner
Section 18. Subsection (4) of section 440.50, Florida
Statutes, 1998 Supplenent, is anended to read:

440.50 Workers' Conpensation Adninistration Trust
Fund. - -
(4)(a) Al civil penalties that are inposed by the

division, as provided in this chapter, if not voluntarily

paid, nay be collected by civil suit brought by the division
and shall be paid into the Wrkers' Conpensation
Admi ni stration Trust steh Fund.
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1 (b) Al civil penalties that are inposed by the

2 | Departnent of |nsurance, as provided in this chapter, shall be
3| deposited into the I nsurance Comm ssioner's Regul atory Trust

4 | Fund.

5 (c) Al civil penalties that are inposed by the Agency
6| for Health Care Adnministration, as provided in this chapter

7| shall be deposited into the Health Care Trust Fund.

8 Section 19. Subsection (6) of section 440.51, Florida
9| Statutes, is anended to read:

10 440.51 Expenses of adm nistration.--

11 (6)(a) The division may require fromeach carrier, at
12 | such tinme and in accordance wi th such rul es regutatiens as the
13 | division prescribes may—preseribe, reports in respect to al

14 | gross earned premiuns and of all paynents of conpensation nade
15| by such carrier during each prior period, and nay deternine

16 | the anounts paid by each carrier and the anmounts paid by al

17 | carriers during such period.

18 (b) The divisi on bPepartwent—ef—tnstrance nmay require
19 | fromeach self-insurer, at such tine and in accordance wth
20 | such rul es regulations as the divi si on Bepartrent—ef—tnsuranece
21 | prescribes, reports in respect to wages paid, the anount of
22 | premiuns such self-insurer would have to pay if insured, and
23| all paynents of conpensation nmade by such self-insurer during
24 | each prior period, and nmay determ ne the anounts paid by each
25| self-insurer and the anpbunts paid by all self-insurers during
26 | such period. For the purposes of this section, the payrol
27 | records of each self-insurer shall be open to annua
28 | inspection and audit by the division bPepartrwent—ef—tnsurance
29 | or its authorized representative, during regular business
30| hours; and if any audit of such records of a self-insurer
31| discloses a deficiency in the anmobunts reported to the division
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Pepartrent—of—tnsurance or in the amounts paid to the division

Pepartrent—of—tnsurance by a self-insurer pursuant to this

section, the division or its representative bepartrent—of
tasurance may assess the cost of such audit against the

sel f-insurer.
Section 20. Effective July 1, 1999, section 440. 525,
Fl orida Statutes, is anended to read:

440. 525 Exanination of carriers. - - Begianng—Juty—1-
1994-The di vi si on ef—Wtrkers—Conpensation—of—theDbepartrent
of—tLabor—and—Enptoyrent—Seeurity nmay exani ne each carrier as
often as is warranted to ensure that carriers are fulfilling
their obligations under the | aw—and—shatH—exarine—each
carrer—not—tess—frequentty—than—once—every—3—years. The
exam nati on nust eever—the——preceding3—Fscal—years—of—the
carrer—s—operations—and—ust conmence within 12 nonths after

the end of the npbst recent fiscal year being covered by the
exam nati on. The exanination nmay cover any period of the
carrier's operations since the |ast previous exam nation. The
exam nati on nmay be conducted by an i ndependent professiona

exam ner under contract with the division, in which case

payrment shall be nmade directly to the contracted exani ner by

the insurer or enployer in accordance with rates and terns

agreed to by the division and the exani ner
Section 21. Effective July 1, 1999, section 440.59,
Fl orida Statutes, is anended to read:

440.59 Reporting requirenents. --
(1) The Departnent of Labor and Enpl oynent Security
shall annually prepare a report in the nost effective and

ef ficient manner possible of the adm nistration of this

chapter for the preceding cal endar year, including a detailed
statenent of the receipts of and expenditures fromthe fund
57
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1| established in s. 440.50 and a statenent of the causes of the
2 | accidents leading to the injuries for which the awards were

3 | made, together with such recomendati ons as the depart nent

4 | considers advisable. On or before Septenber 15 of each year

5| the departnent shall subnit a copy of the report to the

6 | Governor, the President of the Senate, the Speaker of the

7 | House of Representatives, the Denpcratic and Republican

8 | Leaders of the Senate and the House of Representatives, and

9] the chairs of the legislative committees having jurisdiction
10 | over workers' conpensation

11 (2) The Division of Wrkers' Conpensation of the

12 | Departnent of Labor and Enpl oynent Security shall annually

13 | anal yze coenptete—on—atuarterty—basts—an—anatbysts—of the

14 | previous cal endar year's guarter—s injuries that whieh

15| resulted in workers' conpensation clains. The anal ysis shal
16 | be broken down by risk classification, shall show for each

17 | such risk classification the frequency and severity for the
18 | various types of injury, and shall include an analysis of the
19 | causes of such injuries. Upon request,the division shal

20| distribute to each enployer and self-insurer in the state

21| covered by the Wrkers' Conpensation Law the data relevant to
22| its workforce. Upon request,the report shall also be

23 | distributed to the insurers authorized to wite workers'

24 | conpensation insurance in the state.

25 (3) The division shall annually prepare and make

26 | avail able a closed claimreport for all clainms for which the
27 | enpl oyee |l ost nore than 7 days from work antd—shaH—submt—a
28 | eopy—of—the—report—to—the—Covernor—thePrestdent—oef—the

29 | Senate,—the—Speaker—of—the House—of Representatives,—the

30 | Perperatic—antd—Repubtcan—teaders—of—the—Senate—and—the—House
31 F . ’ e b f the | eaishat

58
CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1999 SB 1246
13B- 99

1 | eommttees—havingjursticton—over—wetrkers—econpensation on
2| or before Septenber 15 of each year. The cl osed clai mreport
3| shall include, but not be limted to, an analysis of al

4| clains closed during the preceding year as to the date of

5| accident, age of the injured enpl oyee, occupation of the

6| injured enpl oyee, type of injury, body part affected, type and
7 | duration of indemity benefits paid, pernanent inpairnent

8 | rating, nedical benefits identified by type of health care

9| provider, and type and cost of any rehabilitation benefits

10 | provi ded.

11 (4) The division shall prepare and nake avail able an
12 | annual report for all clainms for which the enpl oyee | ost nore
13 | than 7 days from wor k ant—shatH—stubirt—a—copy—of—the+eport—to
14 | the—Covernor—thePrestdent—of—the—Senate—the—Speaker—oef—the
15 | Heuse—of—Representatives—thebenperatic—and—Republ—can

16 | Leaders—of the—Senate—and-the Hotuse—of Representatives,—and
17 | the—chatrs—of—thetegistative—ecomittees—havingjurseietion
18 | ever—workers—conpensation,on or before Septenber 15 of each
19 | year. The annual report shall include a status report on al
20 | cases involving work-related injuries in the previous 10
21| years. The annual report shall include, but not be limted to,
22 | the nunber of open and cl osed cases, the nunber of cases
23 | receiving various types of benefits, the cash and nedica
24 | benefits paid between the date of injury and the eval uation
25| date, the nunber of litigated cases, and the anount of
26 | attorney's fees paid in each case.
27 (5) The Chief Judge nust prepare an annual report
28 | summari zi ng the disposition of nediation conferences and nust
29 | subnmit the report to the Governor, the President of the
30 | Senate, the Speaker of the House of Representatives, the
31| Denocratic and Republican Leaders of the Senate and the House
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of Representatives, and the chairs of the legislative
committees having jurisdiction over workers' conpensation, on

or before Septenber 15 of each year.
Section 22. Al powers, duties, functions, rules,

records, personnel, property, and unexpended bal ances of

appropriations, allocations, or other funds of the Departnent

of Insurance related to the exam nati on of individua

self-insurers, as established in chapter 440, Florida

Statutes, are transferred by a type two transfer, as defined

in section 20.06(2), Florida Statutes, fromthe Departnent of

I nsurance to the Division of Wirkers' Conpensation

Section 23. Al powers, duties, functions, rules,

records, personnel, property, and unexpended bal ances of

appropriations, allocations, or other funds of the Division of

Workers' Conpensation related to the enforcenent of enpl oyer

conpliance with coverage requirenents, proof of coverage, and

exenptions, as established in chapter 440, Florida Statutes,

are transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, fromthe D vision of Wirkers
Conpensation to the Departnent of |nsurance.

Section 24. Al powers, duties, functions, rules,

records, personnel, property, and unexpended bal ances of

appropriations, allocations, or other funds of the Division of

Workers' Conpensation related to nedical services and

supplies, dispute resolution, and nedical data reporting

requi renents, as established in chapter 440, Florida Statutes,

are transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, fromthe D vision of Wirkers
Conpensation to the Agency for Health Care Adninistration

Section 25. Seven positions within the Division of

Wor kers' Conpensation responsi ble for the regul ati on of
60
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i ndividual self-insurers are eliminated, contingent upon the

di vision contracting with Florida Self-Insurers Guaranty

Associ ation, Incorporated, as authorized under section
440. 385, Florida Statutes.
Section 26. Sixteen positions within the Division of

Wor kers' Conpensation responsi ble for examning carriers and

i ndividual self-insurers are eliminated, contingent upon the

di vision contracting the audit function to i ndependent

exam ners, as authorized under section 440.525, Florida

St at ut es.
Section 27. Five positions within the Division of

Wor kers' Conpensation responsi ble for admi nistering

suppl enental benefit paynents to workers injured subsequent to

July 1, 1984, are elimnated, contingent upon the division

contracting with a third-party adninistrator, as authorized

under section 440.15, Florida Statutes.

Section 28. Except for this section, which shall take
ef fect upon beconing a law, and except as ot herw se provi ded
inthis act, this act shall take effect July 1, 2000.

Rk S S R R Rk R Rk S bk I b S R

SENATE SUMVARY

Transfers functions relating to exam nation of individual
wor kers' conpensation self-insurers fromthe Departnent
of Insurance to the Division of Wirkers' Conpensati on
Transfers functions related to enforcenent of enpl oyer
conpliance fromthe vision of Wrkers' Conpensation to
the Departnent of Insurance. Transfers functions rel ated
to nedical services, supplies, and data and di spute
resolution fromthe Division of Wrkers' Conpensation to
the Agency for Health Care Adm nistration
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