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Florida Senate - 1999 CS for SB 1258

By the Cormittee on Judiciary and Senator Sebesta

308-1898-99
A bill to be entitled

An act relating to expert witnesses in nedica
negl i gence actions; anmending s. 766.102, F.S.
providing requirenments for expert wtness
testinony in actions based on nedical
negl i gence; anending s. 766.106, F.S.
requiring claimants to provide a |ist of
treating physicians; providing for presuit
unsworn statenents of physicians; providing for
unsworn statenents after service of a conpl aint
upon a defendant physician; anending s.
455. 667, F.S.; allowi ng unsworn statenents for
good cause shown; anmending s. 766.207, F.S.
revising provisions relating to voluntary
bi nding arbitration of nedical nal practice
clains; providing for the effect of an offer to
submt to voluntary binding arbitration with
respect to allegations contained in the
claimant's notice of intent letter; providing
for the application of this section; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 766.102, Florida Statutes, 1998
Suppl enent, is anended to read:

766. 102 Medical negligence; standards of recovery. --

(1) In any action for recovery of danages based on the
death or personal injury of any person in which it is alleged
that such death or injury resulted fromthe negligence of a
health care provider as defined in s. 768.50(2)(b), the
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1| claimant shall have the burden of proving by the greater

2 | weight of evidence that the alleged actions of the health care
3| provider represented a breach of the prevailing professiona

4 | standard of care for that health care provider. The

5] prevailing professional standard of care for a given health

6 | care provider shall be that |evel of care, skill, and

7| treatnment which, in light of all relevant surroundi ng

8 | circunstances, is recognized as acceptabl e and appropriate by
9 | reasonably prudent sinilar health care providers.

10 (2) A person may not give expert testinbny concerning
11| the prevailing professional standard of care unl ess that

12 | person is a licensed health care provider and neets the

13| following criteria:

14 (a) |If the party agai nst whom or on whose behal f the

15| testinony is offered is a specialist, the expert wi tness nust:
16 1. Specialize in the sane specialty as the party

17 | agai nst whom or on whose behalf the testinony is offered; or
18 2. Specialize in a sinilar specialty that includes the
19 | eval uation, diagnosis, or treatnent of the nedical condition
20| that is the subject of the conplaint and have prior experience
21 | treating simlar patients.

22 (b) During the 3 years inmedi ately preceding the date
23 | of the occurrence that is the basis for the action, the expert
24 | witness nust have devoted professional tine to:

25 1. The active clinical practice of, or consulting with
26 | respect to, the sane or simlar health profession as the

27 | health care provider agai nst whom or on whose behal f the

28 | testinony is offered and, if that health care provider is a

29 | specialist, the active clinical practice of, or consulting

30| with respect to, the sane specialty or a sinilar specialty

31| that includes the evaluation, diagnosis, or treatnent of the
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nedi cal condition that is the subject of the action and have

prior experience treating simlar patients;

2. The instruction of students in an accredited health

pr of essi onal school or accredited residency programin the

sane or simlar health profession in which the health care

provi der agai nst whom or on whose behalf the testinobny is

offered, and if that health care provider is a specialist, an

accredited health professional school or accredited residency

or clinical research programin the same or sinmilar specialty;

or

3. Aclinical research programthat is affiliated with

an accredited nedical school or teaching hospital and that is

in the sanme or sinilar health profession as the health care

provi der agai nst whom or on whose behalf the testinobny is

offered and, if that health care provider is a specialist, a

clinical research programthat is affiliated with an

accredited health professional school or accredited residency

or clinical research programin the same or simlar specialty.
(3) Notwithstandi ng subsection (2), if the health care
provi der agai nst whom or on whose behalf the testinobny is

offered is a general practitioner, the expert witness, during

the 3 years immedi ately preceding the date of the occurrence

that is the basis for the action, nust have devoted his or her

prof essional tine to:

(a) Active clinical practice or consultation as a

general practitioner

(b) Instruction of students in an accredited health

prof essi onal school or accredited residency programin the

general practice of nedicine; or
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(c) Aclinical research programthat is affiliated

with an accredited nedical school or teaching hospital and

that is in the general practice of nedicine.

(4) Notwithstandi ng subsection (2), a physician

| i censed under chapter 458 or chapter 459 who qualifies as an

expert under the section and who by reason of active clinica

practice or instruction of students has know edge of the

appl i cabl e standard of care for nurses, nurse practitioners,

certified registered nurse anesthetists, certified registered

nurse ni dw ves, physician assistants, or other nedical support

staff nmay give expert testinony in a nedical nal practice

action with respect to the standard of care of such nedica

support staff.

(5) In an action alleging nedical nal practice, an

expert witness may not testify on a contingency fee basis.

(6) This section does not linit the power of the trial

court to disqualify or qualify an expert w tness on grounds

other than the qualifications in this section

(7) Notwi thstandi ng subsection (2), in a nedica

nmal practice action against a hospital or other health care or

nedical facility, a person nay give expert testinony on the

appropriate standard of care as to admi nistrative and ot her

nonclinical issues if the person has substantial know edge, by

virtue of his or her training and experience, concerning the

standard of care anobng hospitals, or health care or nedica

facilities of the sane type as the hospital, health facility,

or nedical facility whose actions or inactions are the subject

of this testinmony and which are located in the sane or simlar

communities at the tinme of the alleged act giving rise to the

cause of acti on.
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(8)3)y(a) |If the injury is claimed to have resulted
fromthe negligent affirmative nedical intervention of the
health care provider, the claimant nust, in order to prove a
breach of the prevailing professional standard of care, show
that the injury was not within the necessary or reasonably
foreseeabl e results of the surgical, nedicinal, or diagnostic
procedure constituting the nedical intervention, if the
intervention fromwhich the injury is alleged to have resulted
was carried out in accordance with the prevailing professiona
standard of care by a reasonably prudent sinilar health care
provi der.

(b) The provisions of this subsection shall apply only
when the nedical intervention was undertaken with the infornmed
consent of the patient in conpliance with the provisions of s.
766. 103.

(9) t4) The existence of a nedical injury shall not
create any inference or presunption of negligence against a
health care provider, and the claimant nust nmintain the

6
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burden of proving that an injury was proxi mately caused by a
breach of the prevailing professional standard of care by the
health care provider. However, the discovery of the presence
of a foreign body, such as a sponge, clanp, forceps, surgica
needl e, or other paraphernalia conmonly used in surgical

exam nation, or diagnostic procedures, shall be prim facie
evi dence of negligence on the part of the health care

provi der.

(10) £5) The Legislature is cognizant of the changing
trends and techniques for the delivery of health care in this
state and the discretion that is inherent in the diagnosis,
care, and treatnment of patients by different health care
providers. The failure of a health care provider to order
perform or adm nister supplenental diagnostic tests shall not
be actionable if the health care provider acted in good faith
and with due regard for the prevailing professional standard
of care.

(11) (a){6){=a)r In any action for damages involving a
cl ai m of negligence against a physician |licensed under chapter
458, osteopathic physician |licensed under chapter 459,
podi atric physician |licensed under chapter 461, or
chiropractic physician licensed under chapter 460 providing
energency nedical services in a hospital energency departnent,
the court shall admit expert nedical testinony only from
physi ci ans, osteopathi c physicians, podiatric physicians, and
chiropractic physicians who have had substantial professional
experience within the preceding 5 years while assigned to
provi de energency nedical services in a hospital energency
depart nent.

(b) For the purposes of this subsection

7
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1 1. The term "energency nedical services" neans those
2 | nedical services required for the i medi ate di agnosi s and
3| treatnment of nedical conditions which, if not i mediately
4 | di agnosed and treated, could lead to serious physical or
5| nmental disability or death.
6 2. "Substantial professional experience" shall be
7 | determ ned by the custom and practice of the manner in which
8 | enmergency nedical coverage is provided in hospital energency
9| departnents in the sane or simlar localities where the
10 | al  eged negli gence occurred.
11 (12) However, if any health care providers descri bed
12 | in subsection (2), subsection (3), or subsection (4) are
13 | providing treatnent or diagnosis for a condition that is not
14 ) within his or her specialty, a specialist trained in the
15| treatnment or diagnosis for that condition shall be considered
16 | a "sinmilar health care provider."
17 Section 2. Effective Cctober 1, 1999, and applicable
18| to notices of intent to litigate sent on or after that date,
19 | subsection (2) and paragraph (a) of subsection (7) of section
20| 766. 106, Florida Statutes, 1998 Suppl enment, are anended to
21| read
22 766. 106 Notice before filing action for nedica
23 | mal practice; presuit screening period; offers for adm ssion of
24 | liability and for arbitration; informal discovery; review. --
25 (2) After conpletion of presuit investigation pursuant
26| to s. 766.203 and prior to filing a claimfor nedica
27 | mal practice, a claimant shall notify each prospective
28 | defendant and, if any prospective defendant is a health care
29 | provider licensed under chapter 458, chapter 459, chapter 460,
30 | chapter 461, or chapter 466, the Departnent of Health by
31| certified mail, return receipt requested, of intent to
8
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1|initiate litigation for nedical malpractice. Notice to each

2 | prospective defendant nust include a list of all known health
3| care providers seen by the clai mant subsequent to the all eged
4| act of mmlpractice for the injuries conplained of and those

5] known health care providers seen by the claimant for rel ated
6| conditions during the 5-year period prior to the all eged act
7| of mal practice.Notice to the Departnent of Health nust

8| include the full nanme and address of the claimant; the ful

9 | nanes and any known addresses of any health care providers

10 | i censed under chapter 458, chapter 459, chapter 460, chapter
11| 461, or chapter 466 who are prospective defendants identified
12 ) at the tine; the date and a sutmmary of the occurrence giving
13| rise to the claim and a description of the injury to the

14 | claimant. The requirenent for notice to the Departnent of

15| Health does not inpair the clainmant's legal rights or ability
16 | to seek relief for his or her claim and the notice provided
17 | to the departnent is not discoverable or admi ssible in any

18 | civil or adnministrative action. The Departnent of Health shal
19 | revi ew each incident and deternine whether it involved conduct
20| by a licensee which is potentially subject to disciplinary

21| action, in which case the provisions of s. 455.621 apply.

22 (7) Informal discovery may be used by a party to

23 | obtai n unsworn statenents, the production of docunents or

24 | things, and physical and nental exaninations, as follows:

25 (a) Unsworn statenents.--Any party may require other
26 | parties and the clainmant's treating physicians listed in the
27 | claimant's notice to initiate litigation for nedica

28 | mal practice to appear for the taking of an unsworn statenent.
29 | Such statenents nay be used only for the purpose of presuit
30 | screening and are not discoverable or admi ssible in any civil
31| action for any purpose by any party. A party desiring to take

9
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the unsworn statenent of any party nust give reasonable notice
inwiting to all parties. The notice nust state the tine and
pl ace for taking the statenment and the nane and address of the
party to be exanmined. Unless otherwi se inpractical, the

exam nation of any party nust be done at the sane tine by al
other parties. Any party nay be represented by counsel at the
taki ng of an unsworn statenent. An unsworn statenment may be
recorded el ectronically, stenographically, or on videotape.
The taking of unsworn statenents is subject to the provisions
of the Florida Rules of Civil Procedure and may be ternmi nated
for abuses. Further, as to the taking of unsworn statenents of

the claimant's treating physicians, the scope of such inquiry

shall be limted to opinions formulated by the treating

physicians with respect to the issues of liability and damages

set forth in the claimant's notice of intent letter. If a

prospective defendant did not take an unsworn statenent of a

claimant's treating nedical physicians as set forth in the

claimant's notice to initiate a claimfor nedical nal practi ce,

an unsworn statenent nmay be taken after suit has been fil ed,

but no later than 90 days fromthe date of service of the

conpl ai nt on the defendant. However, in no event nay a

prospective defendant take nore than one unsworn statenent of

a treating physician. Unsworn statenents taken after suit has

been filed are inadnmissible in the civil action for any

pur pose by any party. This section does not prohibit the

taking of an unsworn statenent of a treating physician

subsequent to the filing of the civil action upon good cause

bei ng shown that the nane of any treating physician was not

provided in the claimant's notice to initiate a claimfor

nedi cal nal practi ce.
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1 Section 3. Effective Cctober 1, 1999, and applicable
2| to notices of intent to litigate sent on or after that date,
3 | subsection (5) of section 455.667, Florida Statutes, 1998

4 | Suppl enent, is anended to read:

5 455. 667 Omership and control of patient records;

6| report or copies of records to be furnished. --

7 (5) Except as otherwi se provided in this section and
8|in s. 440.13(4)(c), such records may not be furnished to, and
9| the nedical condition of a patient may not be discussed with,
10 | any person other than the patient or the patient's |egal

11 | representative or other health care practitioners and

12 | providers involved in the care or treatnent of the patient,
13 | except upon witten authorization of the patient. However,

14 | such records may be furnished without witten authorization
15 | under the follow ng circunstances:

16 (a) To any person, firm or corporation that has

17 | procured or furnished such exam nation or treatnment with the
18 | patient's consent.

19 (b) \When conpul sory physical exanmi nation is made
20 | pursuant to Rule 1.360, Florida Rules of Civil Procedure, in
21 | which case copies of the nedical records shall be furnished to
22 | both the defendant and the plaintiff.
23 (c) Inany civil or crimnal action, unless otherw se
24 | prohibited by law, upon the issuance of a subpoena froma
25| court of conpetent jurisdiction and proper notice to the
26 | patient or the patient's |legal representative by the party
27 | seeki ng such records.
28 (d) For statistical and scientific research, provided
29 | the information is abstracted in such a way as to protect the
30| identity of the patient or provided witten pernmissionis
31
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received fromthe patient or the patient's |ega
representative

(e) For purposes of taking an unsworn statenent
pursuant to s. 766.106(7)(a).

Section 4. Effective upon this act's becoming a | aw,
subsections (2) and (3) of section 766.207, Florida Statutes,
are anended to read:

766. 207 Voluntary binding arbitration of nedica
negl i gence cl ai ns. - -

(2) Upon the conpletion of presuit investigation with
prelimnary reasonabl e grounds for a nedical negligence claim
intact, the parties may elect to have danmages determ ned by an
arbitration panel. Defendants offering to subnit to

arbitration pursuant to this section and in conjunction with
S. 766.106 shall be deened to have adnitted both liability and
causation with respect to the allegations contained in the

claimant's notice of intent |letter.Such el ection nay be

initiated by either party by serving a request for voluntary
bi nding arbitration of damages within 90 days after receipt
servitce of the claimant's notice of intent to initiate
litigation upon the defendant. The evidentiary standards for
voluntary binding arbitration of nedical negligence clains
shall be as provided in ss. 120.569(2)(e) and 120.57(1)(c).
(3) Upon receipt of a party's request for such
arbitration, the opposing party may accept the offer of
voluntary binding arbitration within 30 days. However, in no
event shall the defendant be required to respond to the
request for arbitration sooner than 90 days after service of
the notice of intent to initiate litigation under s. 766. 106.
Such acceptance within the tine period provided by this
subsection shall be a binding commtrment to conply with the
12
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decision of the arbitration panel. The liability of any

i nsurer shall be subject to any applicable insurance policy
limts. Aclaimant's acceptance of an offer to arbitrate shal

not bar the claimant from pursuing an acti on agai nst

defendants who do not offer or agree to arbitration under this

secti on.

Section 5. The anmendnents nade by this act to section
766. 207(2) and (3), Florida Statutes, are renedial in nature

and shall apply to all civil actions pending on Cctober 1,

1999, in which the trial or retrial of the action has not

comenced

Section 6. This act shall take effect October 1, 1999,
and shall apply to causes of action accruing on or after that
dat e.

13
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
SB 1258

Del et es from subsecti on ;1% of s. 766.102, F.S., the ]
definitional reference o ealth care provider contained in s.
408.701&13% F.S., and inserts the existing reference to s.
768.50(2) (b}, F.S
Changes the requirenent for a simlar_ specialist to testify as
an expert so that the sim|ar specialist nust specialize in a
simlar specialty that includes.the evaluation, diagnosis, or
treatnent of the nedical condition that is the subjéect of the
conpl ai nt.
Changes. the tine period within which the expert who is a
specialist or simlar specialist nmust have devoted . ]
professional tinme to the active clinical practice, instruction
of students or clinical research to 3 years inmediately
precedi ng the date of the occurrence that is the basis for the
action and deletes the requirenent that the anount of such
professional tinme spent in such activity be at |east 40%
Adds_ consulting to the activity the expert specialist, sinlar
speci alist or general practitioner could have engaged in
during the 3 years |nned|ateI¥ precedln?_the date of the
occurfence that is the basis Tor the action

Changes the tine period within which the expert who is a

eneral practitioner nust_ have devoted professional tine to

he active clinical practice, instruction of students or
clinical research to 3 Years i medi ately preceding the date of
the occurrence that is the basis for the action and del etes
the requirenent that the anobunt of such professional tine
spent in such activity be a majority of the tine.

Clarifies that this section does not linit the power of the
trial court to qualify or disqualify an expert on grounds
other than the qualifications of this section

Adds_ a subsection which states that a health care provider who
provides_treatnent or diagnosis for a condition which is not
within his or her speciality will be subject to having a
specialist who is trained in the treatnent or diagnosis for
that condition considered as a simlar health care provider
for expert w tness purposes.

Revi ses the effective date so that it becones effective on

Cct ober 1, 99, and applies to causes of action accruing on
or after that date.
Amends subsectlon_(Z? of s. 766.106, F.S., to regU|re a
claimant in a nedical malpractice claimto include in the
notice of intent to initiate litigation a list of all known
heal th care providers seen by the cl ai mant subsequent to
al l eged act of mal practice and those known health care ]
PFOVIderS seen by the claimant for related conditions during
he five year period prior to the alleged act of nmal practice.
The effective date is October 1, 1999, "and applies to notices
of intent to litigate sent on 82 after that date.
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1| Anends subsection (7)Ea) of s. 766.106, F.S., to include the
claimant's treatin sicians listed in the claimant's notice

2| of intent to |n|t|ate itigation as persons who nay be
required to have their unsworn statenents taken for the

3 Purposes of presuit screening. The scoPe of the inquiry is

imted to opinions formul at ed b t he reatln? physi ci ans

4 [ about the issues of liability and danmages stafed in the
claimant's notice of intent. Provides condltlons and

5] 1limtations for such unsworn statenents. The effective date is
Cctober 1, 1999, and applies to notices of intent to litigate

6 | sent on or after that date.

7 | Anrends subsectlon (5)(e) of s. 455.667, F.S,, to allow
furnlshln? a patient’s medical records mnthout witten

8 | authori zation fron1the patient or the patient's |egal
representatlv for purPoses of taking an unsworn statenent

9 ursuant to the presuit screening provisions of s.

6(7)(a),. F.S. The effective date is Cctober 1, 1999, and

10 applles to notices of intent to litigate sent on or after that

11
Anmends subsections F 2) and 32 of s. 766.207, F,S. Subsection

12| (2) is. anended to clari fY t hat defendants offering to submt
to arbitration pursuant fo this section and in cohjunction

13| wth s, 766.106, F.S,, shall be deened to have admtted both
l'iability and causation with respect to the alle atlons

14 | contained in the clai mant ‘s notice of intent |et Changes
the triggering event for either party to request arbltratlon

15| to the recelg of the claimant's notice of intent to initiate
[itigation. Subsection ;3) is anended to specify that a

16 | claimant's acceptance of an offer to arbitrate shall not bar
the claimant from pursuing a _cause of action agal nst

17 | non-arbitratin de endants Provi des an_effective date, of
Cctober 1, 1999, P es to all civil actions pending on

18 | that date in whi ch the rial or retrial of the action haS not
commenced
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