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SENATE AMENDMENT
Bill No. CS for SB 1316

Anmendnment No.

CHAMBER ACTI ON
Senat e House

Senat or Canpbell noved the foll owi ng amendnent :

Senate Amendment (with title amendment)
On page 11, line 23, delete that line

and insert:

Section 3. Section 316.1939, Florida Statutes, is
created to read

316. 1939 Refusal to subnit to testing; penalties.--

(1) Any person who has refused to subnit to a chenica

or physical test of his or her breath, blood, or urine, as

described in s. 316.1932, and:

(a) Wiomthe arresting | aw enforcenent officer had

probabl e cause to believe was driving or in actual physical

control of a notor vehicle in this state while under the

i nfluence of al coholic beverages or controll ed substances;

(b) Who was pl aced under lawful arrest for a violation

of s. 316.193, unless such test was requested pursuant to s.

316.1932(1) (c);

(c) Who was inforned that if he or she refused to

submt to such test his or her privilege to operate a notor
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vehi cl e woul d be suspended for a period of 1 year or, in the

case of a second or subsequent refusal, for a period of 18

nont hs, and that the refusal to submt to such test is a

m sdeneanor; and

(d) Who, after having been so inforned, refused to

submt to any such test when requested to do so by a | aw

enforcenent officer or correctional officer

commits a msdeneanor of the first degree and is subject to
puni shnent as provided in s. 775.082 or s. 775.083.
(2) The disposition of any administrative proceeding

that relates to the suspension of a person's driving privil ege

does not affect a crimnal action under this section

(3) The disposition of a crininal action under this

section does not affect any adm nistrative proceedi ng that

relates to the suspension of a person's driving privilege.
Section 4. Section 316.1932, Florida Statutes, 1998
Suppl enent, is anended to read:
316.1932 Breath, blood, and urine tests for al cohol
chem cal substances, or controlled substances; inplied

consent; refusal right—to——refuse.--
(1) (a) Any person who accepts the privil ege extended

by the laws of this state of operating a notor vehicle within
this state is, by so operating such vehicle, deened to have
given his or her consent to subnmit to an approved chem ca
test or physical test including, but not linmted to, an
infrared light test of his or her breath for the purpose of
determ ning the alcoholic content of his or her blood or
breath, and to a urine test for the purpose of detecting the
presence of chenical substances as set forth in s. 877.111 or
control |l ed substances, if the person is lawfully arrested for
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any of fense allegedly conmitted while the person was driving
or was in actual physical control of a notor vehicle while
under the influence of alcoholic beverages, chem ca

subst ances, or controll ed substances. The chem cal or
physical breath test nust be incidental to a lawful arrest and
admi ni stered at the request of a | aw enforcenent officer who
has reasonabl e cause to believe such person was driving or was
in actual physical control of the notor vehicle within this
state while under the influence of alcoholic beverages. The
urine test nust be incidental to a lawful arrest and
admi ni stered at a detention facility or any other facility,
nobi | e or otherw se, which is equipped to admi ni ster such
tests at the request of a | aw enforcenent officer who has
reasonabl e cause to believe such person was driving or was in
actual physical control of a notor vehicle within this state
whil e under the influence of controlled substances. The urine
test shall be adnministered at a detention facility or any
other facility, nobile or otherw se, which is equipped to
adnmi ni ster such tests in a reasonable manner that will ensure
the accuracy of the specinen and maintain the privacy of the
i ndi vidual involved. The adm nistration of one type of test
does not preclude the adm nistration of another type of test.
The person shall be told that his or her failure to subnit to
any |lawful test of his or her breath or urine, or both, is a

m sdeneanor and will result in the suspension of the person's

privilege to operate a notor vehicle for a period of 1 year
for a first refusal, or for a period of 18 nonths if the
driving privilege of such person has been previously suspended
as a result of a refusal to submit to such a test or tests.
The refusal to subnmit to a chenical or physical breath test or
to a urine test upon the request of a | aw enforcenent officer
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as provided in this section is adnissible into evidence in any
crim nal proceeding.

(b)1. The bl ood-al cohol |evel nust be based upon grans
of al cohol per 100 milliliters of blood. The breath-al coho
| evel nust be based upon grans of al cohol per 210 liters of
br eat h.

2. An analysis of a person's breath, in order to be
consi dered valid under this section, nust have been perforned
substantially according to nethods approved by the Depart nent
of Law Enforcenent. For this purpose, the departnent nay
approve satisfactory techni ques or nethods. Any insubstantial
di fferences between approved techni ques and actual testing
procedures in any individual case do not render the test or
test results invalid.

(c) Any person who accepts the privil ege extended by
the laws of this state of operating a notor vehicle within
this state is, by operating such vehicle, deened to have given
his or her consent to submt to an approved blood test for the
pur pose of determ ning the alcoholic content of the blood or a
bl ood test for the purpose of deternining the presence of
chem cal substances or controll ed substances as provided in
this section if there is reasonable cause to believe the
person was driving or in actual physical control of a notor
vehi cl e while under the influence of alcoholic beverages or
chem cal or controlled substances and the person appears for
treatnent at a hospital, clinic, or other nedical facility and
the administration of a breath or urine test is inpractical or
i mpossible. As used in this paragraph, the term"other nedica
facility" includes an anbul ance or other nedical energency
vehi cl e. The blood test shall be perfornmed in a reasonable
manner. Any person who is incapable of refusal by reason of
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unconsci ousness or other nental or physical condition is
deenmed not to have withdrawn his or her consent to such test.
A bl ood test nmay be adnini stered whether or not the person is
told that his or her failure to subnmit to such a blood test is

a msdeneanor and will result in the suspension of the

person's privilege to operate a notor vehicle upon the public
hi ghways of this state. Any person who is capable of refusa
shall be told that his or her failure to subnmit to such a

blood test is a mi sdeneanor and will result in the suspension

of the person's privilege to operate a notor vehicle for a
period of 1 year for a first refusal, or for a period of 18
months if the driving privilege of the person has been
suspended previously as a result of a refusal to subnit to
such a test or tests. The refusal to submit to a blood test
upon the request of a |law enforcenent officer is admissible in
evi dence in any crimnal proceeding.

(d) If the arresting officer does not request a
chem cal or physical breath test of the person arrested for
any of fense allegedly conmitted while the person was driving
or was in actual physical control of a notor vehicle while
under the influence of alcoholic beverages or controlled
subst ances, such person nmay request the arresting officer to
have a chenical or physical test nade of the arrested person's
breath or a test of the urine or blood for the purpose of
determ ning the alcoholic content of the person's blood or
breath or the presence of chenical substances or controlled
substances; and, if so requested, the arresting officer shal
have the test perforned.

(e)1. By applying for a driver's license and by
accepting and using a driver's license, the person hol ding the
driver's license is deened to have expressed his or her
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consent to the provisions of this section

2. A nonresident or any other person driving in a
status exenpt fromthe requirenents of the driver's |license
law, by his or her act of driving in such exenpt status, is
deened to have expressed his or her consent to the provisions
of this section.

3. A warning of the consent provision of this section
shal |l be printed above the signature Iine on each new or
renewed driver's |icense.

(f)1. The tests determning the weight of al cohol in
t he defendant's bl ood or breath shall be admi nistered at the
request of a |law enforcenment officer substantially in
accordance with rules of the Departnent of Law Enforcenent.
Such rul es nust specify precisely the test or tests that are
approved by the Departnent of Law Enforcenment for reliability
of result and ease of adnministration, and nust provide an
approved net hod of administration which nust be followed in
all such tests given under this section. However, the failure
of a law enforcenent officer to request the w thdrawal of
bl ood does not affect the admissibility of a test of bl ood
wi t hdrawn for nedical purposes.

2.a. Only a physician, certified paranedic, registered
nurse, licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technol ogist, or technician, acting at
the request of a | aw enforcenent officer, may wi thdraw bl ood
for the purpose of determning its al coholic content or the
presence of chenical substances or controll ed substances
t herein. However, the failure of a | aw enforcenent officer to
request the withdrawal of bl ood does not affect the
adm ssibility of a test of blood w thdrawn for nedica
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pur poses.

b. Notwi thstanding any provision of |aw pertaining to
the confidentiality of hospital records or other nedica
records, if a health care provider, who is providing nedica
care in a health care facility to a person injured in a notor
vehi cl e crash, becones aware, as a result of any blood test
perforned in the course of that nedical treatnent, that the
person's bl ood-al cohol |evel neets or exceeds the
bl ood- al cohol |evel specified in s. 316.193(1)(b), the health
care provider may notify any |aw enforcenent officer or |aw
enf orcenent agency. Any such notice nmust be given within a
reasonable tine after the health care provider receives the
test result. Any such notice shall be used only for the
pur pose of providing the | aw enforcenent officer with
reasonabl e cause to request the withdrawal of a blood sanple
pursuant to this section

c. The notice shall consist only of the nane of the
person being treated, the nanme of the person who drew the
bl ood, the bl ood-al cohol |evel indicated by the test, and the
date and tinme of the administration of the test.

d. Nothing contained in s. 395.3025(4), s. 455.667, or
any applicable practice act affects the authority to provide
notice under this section, and the health care provider is not
consi dered to have breached any duty owed to the person under
s. 395.3025(4), s. 455.667, or any applicable practice act by
providing notice or failing to provide notice. It shall not be
a breach of any ethical, noral, or legal duty for a health
care provider to provide notice or fail to provide noti ce.

e. Acivil, crimnal, or adm nistrative action may not
be brought agai nst any person or health care provider
participating in good faith in the provision of notice or
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failure to provide notice as provided in this section. Any
person or health care provider participating in the provision
of notice or failure to provide notice as provided in this
section shall be inmune fromany civil or crinminal liability
and from any professional disciplinary action with respect to
the provision of notice or failure to provide notice under
this section. Any such participant has the sane inmunity with
respect to participating in any judicial proceedings resulting
fromthe notice or failure to provide noti ce.

3. The person tested nay, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw blood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the
direction of the |law enforcenent officer for the purpose of
determ ning the anount of al cohol in the person's blood or
breath or the presence of chenical substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chenical or physical test
of his or her breath. The failure or inability to obtain an
i ndependent test by a person does not preclude the
adm ssibility in evidence of the test taken at the direction
of the |l aw enforcenent officer. The |law enforcenment officer
shall not interfere with the person's opportunity to obtain
t he i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
information concerning the test taken at the direction of the
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| aw enforcenent officer shall be nade available to the person
or his or her attorney.

5. A hospital, clinical laboratory, nedical clinic, or
simlar nmedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
aut hori zed by a hospital to draw blood, or duly licensed
clinical laboratory director, supervisor, technol ogist, or
technician, or other person assisting a | aw enforcenent
of ficer does not incur any civil or crimnal liability as a
result of the withdrawal or analysis of a blood or urine
speci nen, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardless of whether or not the
subj ect resisted administration of the test.

(2) The results of any test adninistered pursuant to
this section for the purpose of detecting the presence of any
control |l ed substance shall not be admi ssible as evidence in a
crimnal prosecution for the possession of a controlled
subst ance.

(3) Notwithstandi ng any provision of law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the alcoholic content of the
bl ood or breath or the presence of chenical substances or
control l ed substances in the bl ood obtained pursuant to this
section shall be released to a court, prosecuting attorney,
defense attorney, or |law enforcenent officer in connection
with an alleged violation of s. 316.193 upon request for such
i nformati on.

Section 5. Subsection (1) of section 316.1933, Florida
Statutes, 1998 Supplenent, is anended to read:

316. 1933 Blood test for inpairnent or intoxication in
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cases of death or serious bodily injury; right to use
reasonabl e force. --

(1) et r . { abit F

b I dedi . .

. I I heimolied I ’
If a law enforcenent officer has probable cause to believe
that a notor vehicle driven by or in the actual physica
control of a person under the influence of alcoholic
beverages, any chem cal substances, or any controlled
subst ances has caused the death or serious bodily injury of a
human bei ng, such person shall submit, upon the request of a
| aw enforcenent officer, to a test of the person's bl ood for
t he purpose of determining the alcoholic content thereof or
the presence of chemi cal substances as set forth in s. 877.111
or any substance controll ed under chapter 893. The | aw
enforcenent officer nay use reasonable force if necessary to
require such person to submt to the adm nistration of the
bl ood test. The blood test shall be perforned in a reasonabl e
manner. The term "serious bodily injury" neans an injury to
any person, including the driver, which consists of a physica
condition that creates a substantial risk of death, serious
personal disfigurenent, or protracted | oss or inpairnent of
the function of any bodily nmenber or organ

Section 6. This act shall take effect July 1, 1999,

except that sections 3, 4, and 5 of this act shall take effect
Cctober 1, 1999.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
On page 1, line 20, delete that line
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and insert:
liability; creating s. 316.1939, F. S
providing that it is a first-degree ni sdeneanor
for a person to refuse to subnmit to a chenica
test of his or her breath, blood, or urine upon
the request of a | aw enforcenent officer who
has reasonabl e cause to believe such person was
driving under the influence of alcohol or
drugs; requiring warnings concerning the
consequences of refusing to take these tests;
providing that the prosecution of such offense
does not affect an administrative action to
suspend a person's driving privilege; providing
that an administrative action to suspend a
person's driving privilege does not affect
prosecution of the offense of refusing to
submt to a test for the presence of al cohol or
drugs; amending s. 316.1932, F.S.; requiring
that a person be inforned that it is a crine to
fail to submit to a test for the presence of
al cohol or drugs upon the request of a | aw
enforcenent officer; anending s. 316. 1933,
F.S.; deleting a reference to the person's
ability to refuse to submt to certain tests;
providing effective dates.
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