Fl ori da House of Representatives - 1999 HB 1405
By Representative Crist

1 Abill to be entitled

2 An act relating to funeral and cenetery

3 services; creating part Il of chapter 497,

4 F.S., the "Negl ected, Abandoned, and Unlicensed
5 Cenetery Act"; providing legislative findings
6 and intent; providing for retention of status
7 as a cenetery; providing exenptions; providing
8 for applicability of specified provisions of

9 part |; providing for investigation and

10 nedi ati on; providing conversion procedures;

11 requiring |icenses under part | for certain

12 activities; providing for care and nmi nt enance;
13 providing for joint and severable liability;

14 providing for ingress and egress; providing a
15 definition of "local governnment"; providing

16 | ocal governnent responsibilities; providing
17 procedures for declaring an unlicensed cenetery
18 abandoned; providing for declaration of an

19 unlicensed cenetery as negl ected; providing for
20 private contracts; requiring a county registry
21 of ceneteries; requiring surveyors to file a
22 statenent of cenetery |ocation under certain
23 ci rcunstances; providing for citizen input in
24 the county registry; providing for transfer of
25 smal | ceneteries under certain circunstances;
26 providi ng rul emaki ng authority to the

27 Depart nent of Banking and Finance to inpl enent
28 the act; anmending s. 215.321, F. S.; providing
29 an exception to the deposit of certain funds
30 into the Regulatory Trust Fund; anending s

31 267.021, F.S.; adding abandoned ceneteries to
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1 the term"historic property" or "historic

2 resource"; anending s. 267.061, F.S.

3 speci fying responsibility of the Division of

4 Hi storical Resources with respect to

5 i dentifying abandoned ceneteries and submitting
6 grant applications for historic preservation

7 pur poses; anending s. 380.507, F.S.; specifying
8 power of the Florida Communities Trust to give
9 annual notice to city nanagers and county

10 admi ni strators of avail able funding for

11 mai nt enance of abandoned ceneteries; anendi ng
12 s. 380.511, F.S.; providing for deposit of

13 certain noneys into the Florida Communities

14 Trust Fund and specifying uses of such noneys;
15 anending s. 380.512, F.S.; requiring the trust
16 to prepare and subnmit annually to the Board of
17 Funeral and Cenetery Services a report on such
18 noneys and their subsequent use; anending s.

19 497.527, F.S.; providing for deposit of

20 punitive danmages into the Florida Communities
21 Trust Fund for specified purposes; creating s.
22 938.08, F.S.; providing for assessnent of

23 additional costs in cases involving crimna

24 m schi ef and of fenses concerni ng dead bodi es
25 and graves; providing for disposition of funds
26 coll ected; anending s. 470.034, F.S.; requiring
27 | icensees and registrants to give notice to

28 prospective purchasers of the ownership of the
29 busi ness providing the nerchandi se or services;
30 requiring disclosures in advertisenents and

31 contracts; providing for voidability of
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1 contracts; anending ss. 497.201 and 497. 213,

2 F.S.; requiring applications for cenetery

3 licenses and license renewals to contain

4 ownership information; anending s. 497. 333,

5 F.S.; requiring sellers of burial rights,

6 ner chandi se, or services to give notice to

7 prospective purchasers of the ownership of the
8 busi ness providing the rights, nerchandi se, or
9 services; requiring disclosures in

10 advertisenents and contracts; providing for

11 voidability of contracts; requiring specified
12 state agencies to coordi nate recordkeepi ng and
13 reporting of certain data; anending ss. 245.07,
14 470.002, 470.019, 470.025, 470.027, 470.028,
15 470.036, 497.001, 497.002, 497.003, 497.004,
16 497. 005, 497.025, 497.101, 497.103, 497.105,
17 497.119, 497.123, 497.125, 497.127, 497.129,
18 497.131, 497.133, 497.135, 497.137, 497. 205,
19 497. 209, 497.229, 497.233, 497.237, 497. 245,
20 497. 253, 497.257, 497.301, 497.309, 497. 329,
21 497. 337, 497.353, 497.357, 497.361, 497.401
22 497. 403, 497.405, 497.407, 497.413, 497.415,
23 497. 417, 497.419, 497.423, 497.427, 497.429,
24 497. 431, 497.435, 497.439, 497.441, 497. 443,
25 497. 447, 497.515, 497.517, 497.519, 497.525,
26 497.529, 497.531, 501.022, 501.604, 626.785,
27 872.02, and 872.05, F.S.; correcting
28 references, to conform providing an effective
29 dat e.
30
31
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1 WHEREAS, hundreds of thousands of people relocate to

2| Florida to enjoy their remaining years inits fanobus climte
3| and cultural anenities, and

4 WHEREAS, the nunber of Florida citizens over the age of
5] 65 has dramatically increased and will continue to increase at
6| arate faster than the growh in the state's population as a
7 | whol e, and

8 WHEREAS, the nunber of Florida citizens over the age of
9] 85 has significantly increased and will continue to increase
10 | nore than twice as fast as those over the age of 65, and

11 VHEREAS, 153, 830 resident deaths were recorded in

12| Florida in 1997, and

13 VWHEREAS, the nunber of burials in Florida ceneteries
14 | has increased in the past and is expected to increase in the
15| future, and

16 WHEREAS, ceneteries are a critical part of Florida's
17 | historical, cultural, and geneal ogi cal resources, and

18 WHEREAS, a significant portion of Florida's abandoned
19 | ceneteries were established by Florida's early settlers, many
20| of whom were inmigrants froma variety of ethnic backgrounds,
21| and
22 WHEREAS, a | arge nunber of the currently abandoned and
23 | neglected ceneteries were originally established by the
24 | African-American community and represent an inportant part of
25| African-Anerican heritage, and
26 WHEREAS, the Task Force on Abandoned and Negl ected
27 | Ceneteries created by the Legislature in 1998 coll ected data
28 | on 3,583 ceneteries, of which 170 are |icensed ceneteries and
29| 3,413 are unlicensed and unregul ated, and
30
31
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WHEREAS, based on its study, the task force estinmated
that 40 percent to 50 percent of all ceneteries in the state
are abandoned or negl ected, and

WHEREAS, the task force determ ned that the problem of
abandonnent and neglect is sufficiently w despread to warrant
governnental intervention and that by protecting and enhanci ng
ceneteries such intervention can prevent the |oss of inportant
geneal ogi cal data and prevent abandoned ceneteries from
beconi ng breedi ng grounds for public health hazards,
vandal i sm and other crines, and

WHEREAS, the ceneteries where our departed forefathers
are interred are deserving of protection from vandalism
crinme, and neglect, and

WHEREAS, the task force determned that a grants-in-aid
type program using matching funds woul d help aneliorate the
probl ens created by abandoned and negl ected ceneteries, and

WHEREAS, the death-care industry in Florida is a
multibillion dollar industry, and

WHEREAS, conpetition is the cornerstone of the Anerican
econom ¢ system and

VWHEREAS, the recent trend within the death-care
i ndustry of acquisition of the small and i ndependent
busi nesses by | arge private hol ding conpani es has elim nated
many of the |ocal independent businesses fromthe conpetitive
mar ket pl ace, and

WHEREAS, funeral prices have risen three tinmes faster
than the cost of living over the past 5 years, and

VWHEREAS, in npbst cases the consuner is unaware, due to
| ack of disclosure, that many of the |ocal funeral hones and
ceneteries are actually owned and operated by the sane
conpany, and

5
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WHEREAS, funeral and cenetery services are typically
the third nost expensive consuner purchase behi nd hones and
cars, and these purchases are usually made by vul nerabl e
consuners under the stress of heightened enotion and tine
constraints, and

WHEREAS, public disclosure is necessary to informthe
consuners with whom funeral and cenetery conpani es are doing
busi ness so that those consunmers nay deternine whether they
are actually benefiting fromconpetitive pricing, and

WHEREAS, it appears that in order to ensure that
consuners are benefiting fromconpetitive pricing in naking
i mportant funeral and cenetery service purchases and in order
to clean up existing abandoned and negl ected ceneteries and
t hereby prevent further proliferation of this problem Florida
| aw nust mandate full disclosure of business ownership in the
death-care industry and nust encourage state agencies, |oca
governnents, and religious and civic organizations to work
together in taking an active role in acquiring grant funds to
assist themin their efforts to maintain abandoned and
negl ected ceneteries, NON THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. Part |l of chapter 497, Florida Statutes,
consi sting of sections 497.601, 497.602, 497.603, 497.604,
497. 605, 497.606, 497.607, 497.608, 497.609, 497.611, 497.612,
497. 613, 497.614, 497.615, 497.616, 497.617, 497.618, 497.619,
497. 621, 497.622, and 497.623, is created to read:
PART ||
NEGLECTED, ABANDONED, AND UNLI CENSED CEMETERI ES

6
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497.601 Short title.--This part may be cited as the
"Negl ect ed, Abandoned, and Unlicensed Cenetery Act."

497.602 Legislative findings and intent.--

(1) Al hunman burials should be accorded respect based

upon common human dignity without reference to ethnic origin,

cul tural background, or religious affiliation. The burying

grounds of human renmi ns shoul d not becone neglected to the

extent that the burying grounds becone nui sances, public

heal t h hazards, or places of reproach, desolation, or crine in

the community. Human dignity requires a degree of care for the

burial grounds, ceneteries, or final resting places of our

ancestors. |In addition, human burial grounds are of

hi storical, archeol ogical, or geneal ogical significance.

Therefore, it is incunbent upon society to provide care to

t hose burying grounds that becone negl ected and abandoned.

(2) City, county, and state officials should provide

| eadership in the care of neglected and abandoned ceneteri es.

(3) Local governnents shoul d encourage cooperation

anong all levels of governnent, private citizens, private

busi nesses, industry, foundations, organizations, and other

entities to aid | ocal governnents to acconplish this task by

rai sing the funds necessary or providi ng manpower and skills

in lieu of funds.

(4) Local governnments should take such actions as are

necessary to locate, protect, preserve, and provide care for

negl ect ed and abandoned ceneteries |located within their

jurisdiction.

497.603 Status.--A cenetery shall retain its status

and cannot be used for any other purpose unless and until such

time as all human renai ns have been renoved fromthe | and

pursuant to the laws of this state.
7
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1 497. 604 Exenptions. --
2 (1) Al new ceneteries created in this state on or
3| after July 1, 1999, nust be created and |icensed under part |
4 | However, any unlicensed cenetery, not qualified under
5| subsection (2), existing on July 1, 1999, shall be permtted
6| to function, provided it is not in violation of any provision
7| of part | or this part.
8 (2) The provisions of this part, and rul es adopted
9| pursuant thereto, shall apply to all ceneteries, except
10 | ceneteries licensed under part |I. Entities that qualify under
11| s. 497.003(1)(a) and (4), shall continue to function under
12 | part |, unl ess decl ared negl ected or abandoned under the
13 | provisions of this part. Al preneed agents of any of these
14 | entities nust be regi stered under s. 497.439.
15 497. 605 Sections of part | effective in this
16 | part.--Sections 497.005, 497.309(1), 497.321, 497.325,
17 | 497. 341, and 497.345 shall apply to all ceneteries, |icensed
18 | or unlicensed.
19 497. 606 |Investigation and nediation.--The
20 | i nvestigation and nedi ati on procedures established by the
21 | departnent for consuner conplaints under s. 497.003(3) apply
22 |1 to all unlicensed ceneteries. These procedures shall provide
23| for the handling of consuner conplaints at the | owest
24 | authority |evel.
25 497. 607 Conversi on procedures. --Wen an unlicensed
26 | cenetery wishes to convert to a licensed cenetery to be
27 | operated under part I, it shall foll ow the conversion
28 | procedures of part |
29 497.608 Licenses required for certain ceneteries.--A
30| cenetery that sells burial rights or burial nerchandi se or
31| services nmust be operated under and conply with part |. A
8
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1| cenetery that builds a mausol eum or col unbari um nust be

2 | operated under and conply with part |

3 497.609 Care and nmi ntenance.--The owner of an

4 | unlicensed cenetery shall provide proper care and nmi nt enance,
5| which neans the perpetual process of keeping a cenetery and
6|its lots, gravel, grounds, |andscaping, roads, paths, other

7 | neans of access, parking lots, fences, buildings, vaults, and
8 | other inprovenents, structures, and enbellishnents in a

9| well-cared-for and dignified condition, so that the cenetery
10 | does not becone a nui sance or place of reproach and desol ati on
11 ) in the community, in keeping with the definition of "care and
12 | mai ntenance" in s. 497.005(8) and rul es promul gat ed

13 | thereunder. However, in the event a | andowner, after purchase,
14 | finds upon the land a cenetery, burying ground, or fina

15| resting place of human renmins, which the | andowner did not

16 | create or dedicate and which was not disclosed in the title
17 | search or otherwi se made known to himor her prior to

18 | purchase, the | andowner shall have 60 days fromthe date of

19 | di scovery of the cenetery to register it with the clerk of the
20| court and, within 6 nonths after registration, shall either
21 | establish a care and nmi ntenance programfor the cenetery or
22 | |l ocate the boundaries of the cenetery and convey the cenetery
23| to the local governnment in lieu of any civil liability.

24 497.611 Civil liability.--An individual owner and the
25| officers and directors of a corporate owner of an unlicensed
26 | cenetery shall be held personally liable, jointly and

27 | severally, for failing to provide care and nai ntenance as set
28 | forth in this part for the cenetery.

29 497.612 Ingress and egress.--In addition to the

30| provisions of s. 704.08, a representative designated by the
31| county or city in which the cenetery is located, a
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representative designated by the sheriff in the county in

which the cenetery is located, and a representative designated

by the departnent shall have an easenent or right of entry for

i ngress and egress for the purpose of inspection of the

cenetery at reasonable tines and in a reasonable nanner to

determ ne conpliance with this part and part |

497.613 Definitions.--All of the definitions of s.
497. 005 shall be effective in this part. |In addition, for
purposes of this part, the term"local governnment" neans any

county or nunicipality in this state.

497.614 Local governnent responsibilities.--Loca

governnents shoul d encourage religious and civic organi zati ons

that work within their jurisdiction to apply for avail able

grants and other funding for the adopti on and mai nt enance of

abandoned ceneteries. On or after July 1, 1999, it shall be

the duty of each local government in this state to identify,

preserve, and protect all neglected and abandoned unlicensed

ceneteries within its jurisdiction and, for such purposes, may

budget annually an anpbunt to acconplish this.

497. 615 Abandonnent. --Even though an unlicensed

cenetery shall not lose its character and status as a

cenetery, it may be declared an abandoned cenetery. The

procedure for declaring an unlicensed cenetery abandoned is as

foll ows:
(1) An application to declare a cenetery abandoned nay

be made to the circuit court of the county in which the

cenetery is located. This application may be nade by five

|l ocal citizens or the owner, after requesting assi stance from

the |l ocal governnent, or it nay be nade by the | oca

governnent in which the cenetery is located if:

(a) The owner of the cenetery | and:
10
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1 Cannot be found or is unknown;

2 Does not maintain it in accordance with this part;

3| or

4 3. Was a corporation that has been dissolved; or

5 (b) The cenetery has not been registered or licensed

6| as a cenetery under part | or this part.

7 (2) Notice by the | ocal governnent nust be given to

8 | the owner of record and all interested parties.

9 (3) \Whether the |local governnent is the applicant or
10| not, it shall be responsible for the cost of the application
11 ) including the cost of any title search and a survey of the
12 | cenetery.

13 (4) The court, upon determning that the cenetery

14 | exists and that the cenetery is abandoned pursuant to this

15| part, shall, by order, declare the cenetery that is the

16 | subject natter of the application to be abandoned, and that
17 | order shall contain a prohibition against further burials in
18 | t he abandoned cenetery.

19 (5) Upon the recordation in the official records of

20| the county of the court's order declaring the cenetery

21 | abandoned, the | ocal governnment named in the order shal

22 | i mredi ately becone the owner of the cenetery with all the

23 | rights and obligations set forth in part | and this part, and
24 | all the assets, funds, and trust accounts shall thereafter be
25| the property of the |ocal governnent.

26 (6) The order of abandonnent may contain other natters
27 | which the court deternines are needed and which are not in

28 | violation of part | and this part.

29 (7) Fromthe date of the order of abandonnent, the

30| | ocal governnent shall be responsible for the nmi ntenance of
31| the cenetery in accordance with this part.

11
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1 (8) |If the court does not enter an order of

2 | abandonnent, it shall enter an order of denial of the

3| application.

4 497.616 Neglected cenetery.--An unlicensed cenetery

5| may be declared a negl ected cenetery when the owner fails to
6 | provide care and nai ntenance as defined in s. 497.609 for a

7| period of 6 nonths. Fromthe date of notice to the owner by

8| the local governnment by due public notice as prescribed in s.
9] 166. 0415 that the cenetery does not present a well-cared-for
10 | and dignified appearance, the owner shall have 30 days to

11| correct the violation, and may request and recei ve one 30-day
12 | extensi on upon good cause shown. \Wenever, after such period,
13 | the board of county comr ssioners or the city counci

14 | determines, according to this part after public hearing, that
15 ] an unlicensed cenetery has failed to be maintained for 6

16 | nonths or has received three notices of neglected status, the
17 | cenetery shall be deened negl ected. The | ocal governnent shal
18 | provide for the proper and seasonable cutting of all weeds and
19 | grass and the renoval of all debris and shall have unlinited
20 | access to performthose tasks. The | ocal governnent nay

21| maintain an action against the owner of the cenetery to

22 | recover an anount equal to the value of such nai ntenance. Upon
23| failure of the owner to pay such amount, the | ocal governnent
24 | may proceed to the circuit court for an order of abandonnent
25]in the sane nanner as that available in the case of abandoned
26 | ceneteries. However, the owner and the officers and directors
27 | of a corporate owner shall remmin personally |liable for such
28 | costs, and no further burial rights may be issued in that

29 | cenetery.

30 497.617 Private contracts.--Any |local governnent

31| required under this part to care for an abandoned or negl ected
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1| cemetery nmay contract with any individual, firm corporation
2| or association for the care and nmi ntenance of that cenetery,
3| or for the opening and closing of graves, or may use its

4 | enpl oyees to performthose functions.

5 497.618 Registry of ceneteries.--The clerk of the

6 | court of each county shall establish and maintain a registry
7| of ceneteries within the county. This registry shall contain
8 | the physical location of each cenetery in the county and the
9 | nane, address, and phone nunber of the owner of the cenetery
10 | and of the person responsible for the care and mai ntenance of
11| the cenetery. Such registry may include unmarked human

12 | burials, including any burial nound or earthen or shel

13 | nonunent contai ni ng human skel etal remains or associ ated

14 | burial artifacts. This registry shall be available to the

15| public for review or copying upon request. The clerk of the
16 | court nmay charge a fee for copies of the registry. Upon

17 | receipt of registration infornation fromany source, the clerk
18 | of the court shall send a copy of each filing, with registry
19 | nunber thereon, to the | ocal governnent in which the cenetery
20| is located and a copy to the departnent. It shall be the
21 | responsibility of the |ocal government to investigate the
22 | information disclosed in the filing to verify or deternine the
23 | proper legal description of the cenmetery and, through the
24 | search, to deternine the owner. A declaration of the cenetery,
25| its proper legal description, and the owner thereof shall then
26 | be recorded in the official records of the county. A copy of
27 | this recorded declaration shall be forwarded to the departnent
28| for inclusion in the state database. Thereafter, the
29 | departnent shall forward notice to the owner for registration
30| of the cemetery with the departnent. The owner shall be
3l | required to file a copy of the registration with the

13
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1| departnent to the clerk of the court for use to update the

2| registry.

3 497.619 Filings by surveyors.--If, in the course of a
4| land survey of property located in this state, a surveyor

5| licensed by the state | ocates any cenetery which has not been
6| previously registered, the surveyor shall file a statenent

7| with the clerk of the court of the location of the cenetery.

8| The statenent shall be filed on a form provided by the clerk
9] of the court and devel oped to fit the database of the

10 | departnent. No fee shall be charged the surveyor for such

11| filing.

12 497.621 Filings by citizens.--Any person, fanly,

13 | group, association, society, or county officer may subnit to
14 | the clerk of the court, on forns provided by the clerk, the
15| nanes and | ocations of any cenetery located in the county for
16 | inclusion in the county registry. No fee shall be charged for
17 | such submi ssion

18 497.622 Transfer of small ceneteries.--If an abandoned
19 | cenetery, established in accordance with this part, contains
20| fewer than 20 burials, has no historial or archaeol ogica
21 | significance as deternined by the Division of Historica
22 | Resources and the | ocal governnent, and is located in the path
23 | of inm nent devel opnent, the concerned devel oper, at the
24 | devel oper's expense, shall be pernitted to transfer the
25| remni ns of the buried persons to an abandoned cenetery being
26 | mai ntai ned by the | ocal governnent, provided the provisions of
27 | ss. 470.0295 and 497.515(7) have been conplied with prior to
28 | any disinternent of human remains. If, after diligent search
29 | by the property owner or devel oper, the next of kin or other
30| legally authorized person cannot be found, the board of county
31| conmissioners or the city council, after public notice and

14
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public hearing, may, by resolution, direct the disinternment of

the human renmains and their reburial in a cenetery under the

control and nmmi ntenance of the | ocal governnent, provided the

renoval and reburial includes the renoval of all stones,

mar kers, and other itens of identification and their

establi shnent in the sane configuration in their new | ocation

497.623 Rul es.--The department has authority to adopt

rules pursuant to ss. 120.54 and 120.536(1) to inplenent this

part.

Section 2. Section 215.321, Florida Statutes, is
amended to read:

215.321 Regulatory Trust Fund.--All funds received
pursuant to ss. 494.001-494.0077; ;chapter 497, except as
ot herwi se provided in s. 497.527; chapter 516;;chapter 520;
or part | of chapter 559 shall be deposited into the

Regul atory Trust Fund.

Section 3. Subsection (3) of section 267.021, Florida
Statutes, 1998 Supplenent, is anended to read:

267.021 Definitions.--For the purpose of this act, the
term

(3) "Historic property"” or "historic resource" neans
any prehistoric or historic district, site, building, object,
or other real or personal property of historical
architectural, or archaeol ogical value, and folklife
resources. These properties or resources nay include, but are
not limted to, nonunents, nmenorials, |Indian habitations,
cerenoni al sites, abandoned ceneteries, abandoned settl enents,

sunken or abandoned shi ps, engineering works, treasure trove,
artifacts, or other objects with intrinsic historical or
ar chaeol ogi cal val ue, or any part thereof, relating to the
hi story, governnent, and culture of the state.
15
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1 Section 4. Paragraph (p) is added to subsection (3) of
2| section 267.061, Florida Statutes, to read:

3 267.061 Historic properties; state policy,

4| responsibilities.--

5 (3) DIVISION RESPONSIBILITY.--1t is the responsibility
6 | of the division to:

7 (p) Work with state agencies, |ocal governnents, and

8 | private organi zations and individuals in identifying abandoned
9| ceneteries and subnmitting senmiannual grant applications

10 | pursuant to s. 267.0617 in assisting the |ocal governments in
11| carrying out their historic preservation responsibilities and
12 | prograns.

13 Section 5. Subsection (15) is added to section

14 | 380.507, Florida Statutes, to read:

15 380.507 Powers of the trust.--The trust shall have al
16 | the powers necessary or convenient to carry out the purposes
17 | and provisions of this part, including:

18 (15) To give annual notice to city nmanagers and county
19 | adninistrators of avail able funding for nmintenance of

20 | abandoned ceneteries. Such notice shall consist of information
21 | pertaining to trust prograns, including information that funds
22 | are available for the identification and maintenance of

23 | abandoned ceneteries, eligibility requirenents for receiving
24 | trust funds under this part, information regardi ng matching

25| dollar grants to |l ocal governnments and nonprofit organi zations
26 | for the purposes set forth in s. 380.511(2), requests for

27 | proposal s, and potential noneys avail able for abandoned

28 | ceneteries under the Historical Preservation Gant Program set
29 | forth in chapter 267.

30 Section 6. Section 380.511, Florida Statutes, is

31 | anended to read

16
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380.511 Florida Conmunities Trust Fund.--

(1) There is created the Florida Communities Trust
Fund as a nonl apsing, revolving fund for projects, activities,
acqui sitions, and operating expenses necessary to carry out
this part. The fund shall be held and admi ni stered by the
trust. The followi ng shall be credited to or deposited in the
Fl ori da Conmmunities Trust Fund:

(a) Al noneys and revenue fromthe operation
managenent, sale, |ease, or other disposition of |and, water
areas, related resources, and the facilities thereon acquired
or constructed under this part.

(b) Mbneys accruing to any agency for the purposes
listed in this part.

(c) Proceeds fromthe sale of environnmental |icense
pl ates authorized in s. 320.08058(5).

(d) Mboneys collected pursuant to ss. 497. 257 and
938. 08.
(e) e Ot her noneys as the Legislature authori zes.

Al'l noneys so deposited into the Florida Communities Trust
Fund shall be trust funds for the uses and purposes set forth
in this section, within the nmeaning of s. 215.32(1)(b); and
such noneys shall not becone or be commingled with the Genera
Revenue Fund of the state, as defined by s. 215.32(1)(a).
(2)(a) It is the intent of the Legislature that noneys

recei ved under paragraph (1)(d) shall be held for nmatching

dollar grants for local initiatives by cities, counties, and

nonprofit organi zations to adopt and care for abandoned

ceneteries. Such funds shall be deposited and held in the
Florida Communities Trust Fund for the 1999-2000 fiscal year

17
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1| and every fiscal year thereafter no | ess than 90 percent of

2 | the noneys shall be appropriated for the foll owi nhg purposes:
3 1. Expenses of repair or reinternent.

4 2. Repair of vandalismand storm damage at ceneteries.
5 3. Essential maintenance at abandoned ceneteri es,

6| including, but not linited to, construction and repair of

7 | perineter fences, placenent of security lighting, replacenent
8 | of doors and | ocks, renoval of dil apidated structures, and

9| other neasures to protect public health and safety and provide
10 | physical security.

11 (b) Up to 10 percent of the nobneys received under

12 | paragraph (1)(d) shall be used to pay all necessary expenses
13| to carry out the purposes of this part.

14 (3) 2y The trust may expend any noneys in the Florida
15| Conmunities Trust Fund to acquire | and, water areas, and

16 | rel ated resources; to provide technical assistance to |oca

17 | governnents to establish transfer of devel opnent rights

18 | prograns within their jurisdictions; and to construct,

19 | i nprove, enlarge, extend, operate, and maintain capita

20 | inprovenents and facilities in accordance with this part,

21| except as limted by s. 380.510(7).

22 (4) 3y The trust may disburse noneys in the Florida

23| Communities Trust Fund to pay all necessary expenses to carry
24 | out the purposes of this part, except as |linmted by s.

25| 380.510(7).

26 Section 7. Section 380.512, Florida Statutes, is

27 | anended to read:

28 380.512 Annual reports repett. --

29 (1) The trust shall submt to the Governor, the

30 | Speaker of the House of Representatives, the President of the
31| Senate, and the ninority | eaders of the House of

18
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1| Representatives and the Senate, within 3 nonths after the end
2| of its fiscal year, a conplete and detailed report setting

3| forth:

4 (a)td)y Its operations and acconplishnments.

5 (b)£2)y Its receipts and expenditures during the fisca
6 | year, in accordance with the categories or classifications the
7| trust establishes for its operating and capital outlay

8 | purposes.

9 (c)3) Its assets and liabilities at the end of its

10| fiscal year and the status of reserve, special, or other

11 | funds.

12 (d) 4> An evaluation of the effectiveness of the

13 | projects undertaken in carrying out this part.

14 (e)t5)y ldentification of additional funding,

15| legislation, or other resources required to carry out the

16 | objectives of this part nore effectively.

17 (f) 6y An account of any other trust or department

18 | duties established by this part.

19 (2) The trust shall also prepare and submit annually
20| to the Board of Funeral and Cenetery Services a report

21 | docunenting the anount of funds received under s.

22| 380.511(1)(d), the anmpbunt of such funds spent under s.

23] 380.511(2), and the recipients of the funds so spent.

24 Section 8. Section 497.527, Florida Statutes, 1998
25 | Suppl enent, is anended to read:

26 497.527 Civil renedies.--The Attorney CGeneral or any
27 | person may bring a civil action against a person or conpany
28 | violating the provisions of this part ehapter in the

29 | appropriate court of the county in which the alleged violator
30| resides or has his or her or its principal place of business
31| or in the county wherein the alleged violation occurred. Upon

19
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1| adverse adjudication, the defendant shall be liable for actua
2 | damages caused by such violation. The court may, as provided
3| by coomon |aw, award punitive damages and nay provide such

4] equitable relief as it deems proper or necessary, including

5] enjoining the defendant fromfurther violations of this part
6 | ekapter. Any punitive danmges recovered by the Attorney

7 | General shall be deposited in the Florida Conmunities Trust

8 | Fund created by s. 380.511, to be used for the purposes

9| enunerated in s. 380.511(2).

10 Section 9. Section 938.08, Florida Statutes, is

11 | created to read:

12 938.08 Cases involving crinminal nischief and of fenses
13 | concerni ng dead bodi es and graves. -- Any person who pl eads

14 | guilty or nolo contendere to, or is convicted of, crimina

15| nmischief under s. 806.13 or any offense under chapter 872

16 | shall pay an additional cost in the case, in addition to any
17 | other cost required to be inposed by law, in the sumof $100
18 | for a felony and $50 for a ni sdeneanor. Al funds collected
19| fromthe costs assessed under this section shall be deposited
20|l in the Florida Communities Trust Fund created by s. 380.511
21| to be used for the purposes enunerated in s. 380.511(2).

22 Section 10. Section 470.034, Florida Statutes, is

23 | anended to read:

24 470.034 Disclosure of information to public.--1f a

25| licensee or registrant offers to provide services to the

26 | public, she or he shall be subject to disciplinary action as
27 | provided in this chapter if she or he:

28 (1) Fails to reasonably provide by tel ephone, upon

29 | request, accurate information regarding the retail prices of
30 | funeral nerchandi se and services offered for sale by that

31| licensee or registrant.

20
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(2) Fails to fully disclose all of her or his
avai |l abl e services and nerchandi se prior to the selection of a
casket. The full disclosure required shall identify what is
included in the funeral or direct disposition and the prices
of all services and nerchandi se provided by the licensee or
registrant. Full disclosure shall also be nmade in the case of
a funeral or direct disposition with regard to the use of
funeral nerchandi se which is not to be disposed of with the
body, and written permni ssion shall be obtained fromthe
pur chaser.

(3) Makes any false or misleading statenents of the
| egal requirenent as to the conditions under which
preservation of a dead hunman body is required or as to the
necessity of a casket or outer burial container

(4) Fails to disclose, when such disclosure is
desired, the conponents of the prices for alternatives such
as:

(a) Graveside service.

(b) Direct disposition

(c) Body donation without any rites or cerenonies
prior to the delivery of the body and prices of service if
there are to be such after the residue has been renoved
followi ng the use thereof.

(5) Fails to include in each advertisenent for

ner chandi se or services a clear and conspi cuous statenment

i dentifying the owner of the business that woul d provide the

ner chandi se or services. If the owner is a corporation as

defined in this subsection, the nane and headquarters address

of the corporation shall also be listed in all forns of

advertising and solicitation, including, but not limted to,

newspaper, direct mail, tel ephone, outdoor, Internet,
21
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tel evision, and radi o advertising and solicitation used by the

funeral or direct disposal establishnent. In print

advertisenents, the type font used in the disclosure portion

shall be no smaller than the smallest type face used in the

mai n body of the advertisenent. As used in this subsection,

the term"owner" includes, but is not limted to, a publicly

traded corporation owning nore than 10 percent of a licensee

or registrant.

(6) Fails to identify any corporate owner on the main

exterior sign as required in this subsection. Wiere an

ownership interest of 10 percent or nore in a funeral or

di rect disposal establishnent is held by a publicly traded

corporation, the main exterior sign shall identify the nane of

the publicly traded corporation holding that ownership

interest, as |listed on the New York, Anerican, or other

donestic or foreign stock exchange where the stock of the

corporation is traded or sold. The nane shall be a m ni rum of

4 inches in height.

(7) Fails to provide to each prospective purchaser of

ner chandi se or services, prior to the purchase, a clear and

conspicuous witten statenent identifying the owner of the

busi ness that woul d provide the nerchandi se or services. As

used in this subsection, the term"owner" includes, but is not

limted to, a publicly traded corporation owning nore than 10

percent of a licensee or registrant.

(8) Fails to include in each contract for purchase of

ner chandi se or services a clear and conspi cuous statenent

i dentifying the owner of each business that will provide the

ner chandi se or services. Additionally, if a contract does not

contain this disclosure, the contract is voidable by the

purchaser. In any action based on this subsection, the
22
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|icensee or registrant has the burden of proof to show that

t he di scl osure was nade. As used in this subsection, the term

"owner" includes, but is not linmted to, a publicly traded

corporation owning nore than 10 percent of a |licensee or

regi strant.

Section 11. Subsections (1) and (2) of section
497. 201, Florida Statutes, are anended to read:

497.201 Cenetery conpani es; license; application
fee.--

(1) No person nay operate a cenetery w thout first
obtaining a license fromthe departnent, unless specifically
exenpted fromthis part ehapter

(2) The departnent may require any person desiring to
establish a cenetery conpany who applies for a license to
provide any information reasonably necessary to nake a
determi nation of the applicant's eligibility for |icensure.
Any person desiring to establish a cenetery conpany shal
first:

(a) File an application that;—whieh states the exact
| ocation of the proposed cenetery, which site shall contain
not | ess than 15 contiguous acres, and that identifies the

busi ness or corporation that will own the cenetery; provide a

financial statenment signed by all officers of the conpany that
attests whieh—-attest to a net worth of at |east $50, 000, which
net worth nust be continuously naintained as a condition of
licensure; and pay an application fee of $5, 000;

(b) Create a legal entity; and

(c) Denonstrate to the satisfaction of the board that
the applicant possesses the ability, experience, financial
stability, and integrity to operate a cenetery.

23
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1 Section 12. Section 497.213, Florida Statutes, is

2 | anended to read:

3 497.213 Annual |icense fees.--

4 (1) The departnent shall collect fromeach cenetery

5| conpany operating under the provisions of this part ehapter an
6 | annual |icense fee as foll ows:

7 (a) For a cenetery with | ess than $25,000 annual gross
B | sal eS. .. $250
9 (b) For a cenetery with at |east $25,000 but |ess than
10 | $100,000 annual gross sales........... .. ... . ... $350.
11 (c) For a cenetery with annual gross sales of at |east
12 | $100, 000 but less than $250,000.............. ... . ... ..... $600.
13 (d) For a cenetery with annual gross sales of at |east
14 | $250, 000 but less than $500,000.............. ... ......... $900.
15 (e) For a cenetery with annual gross sales of at |east
16 | $500, 000 but less than $750,000.............. ... ....... $1, 350.
17 (f) For a cenetery with annual gross sales of at |east
18 | $750, 000 but less than $1,000,000...................... $1, 750.
19 (g) For a cenetery with annual gross sal es of

20 | $1, 000, 000 OF DI . . v v e e e e e e e e e e $2, 650.
21 (2) An application for license renewal shall be

22 | subnmitted, along with the applicable |icense fee, on or before
23 | Decenber 31 each year in the case of an existing cenetery

24 | conpany and before any sale of cenetery property in the case
25| of a new cenetery conpany or a change of ownership or contro
26 | pursuant to ss. 497.205 and 497.209. The application nust

27 | identify the business or corporation that ows or will own the
28 | cenetery.|If the renewal application and fee are not received
29 | by Decenber 31, the departnent shall collect a penalty in the
30 | anbunt of $200 per nonth or fraction of a month for each nonth
31| delinquent. For the purposes of this subsection, a renewal

24
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1| application and fee submtted by nmail shall be considered

2| tinely submitted and received if postmarked by Decenber 31 of
3| the applicable year

4 Section 13. Section 497.333, Florida Statutes, is

5| anended to read:

6 497.333 Disclosure of information to public.--A

7] licensee offering to provide burial rights, nerchandi se, or

8 | services to the public shall

9 (1) Provide by tel ephone, upon request, accurate

10| information regarding the retail prices of burial nerchandi se
11| and services offered for sale by the |icensee.

12 (2) Fully disclose all regularly offered services and
13 | nerchandi se prior to the selection of burial services or

14 | merchandi se. The full disclosure required shall identify the
15| prices of all burial rights, services, and nerchandi se

16 | provided by the |icensee.

17 (3) Not make any false or msleading statenents of the
18 | legal requirenent as to the necessity of a casket or outer

19 | burial container.

20 (4) Provide a good faith estimate of all fees and

21| costs the customer will incur to use any burial rights,

22 | mer chandi se, or services purchased

23 (5) Provide to the custoner, upon request, a current
24 | copy of the bylaws of the |icensee.

25 (6) Provide to the custoner, upon the purchase of any
26 | burial right, nerchandi se, or service, a witten contract, the
27 | form of which has been approved by the board.

28 (a) The witten contract shall be conpleted as to al
29 | essential provisions prior to the signing of the contract by
30 | the custoner.

31
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(b) The witten contract shall provide an itenization
of the ampunts charged for all services, nerchandise, and
fees, which item zation shall be clearly and conspi cuously
segregated fromeverything else on the witten contract.

(c) A description of the nerchandi se covered by the
contract to include, when applicable, nodel, nanufacturer, and
ot her relevant specifications.

(7) Provide the licensee's policy on cancellation and
refunds to each custoner

(8) In a nmanner established by rule of the board,
provide on the signature page, clearly and conspi cuously in
bol df aced 10-point type or larger, the foll ow ng:

(a) The words "purchase price."

(b) The anbunt to be trusted.

(c) The anount to be refunded upon contract
cancel | ati on.

(d) The anounts allocated to nmerchandi se, services,
and cash advances.

(e) The toll-free nunber of the departnent which is
avail abl e for questions or conplaints.

(f) A statenent that the purchaser shall have 30 days
fromthe date of execution of contract to cancel the contract
and receive a total refund of all npbneys paid.

(9) Include in each advertisenent for burial rights,

ner chandi se, or services a clear and conspi cuous st at enent

i dentifying the owner of the business that woul d provide the

burial rights, nerchandise, or services. If the owner is a

corporation as defined in this subsection, the nane and

headquarters address of the corporation shall also be |isted

in all forns of advertising and solicitation, including, but

not linmted to, newspaper, direct mail, tel ephone, outdoor
26
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Internet, television, and radi o advertising and solicitation

used by the funeral or direct disposal establishnent. In print

advertisenents, the type font used in the disclosure portion

shall be no smaller than the smallest type face used in the

mai n body of the advertisenent. As used in this subsection,

the term"owner" includes, but is not limted to, a publicly

traded corporation owning nore than 10 percent of a licensee

or registrant providing such rights, nerchandi se, or services.

(10) Identify any corporate owner on the nmmin exterior

sign as required in this subsection. Wiere an ownership

interest of 10 percent or nore in a funeral or direct disposa

establishnent is held by a publicly traded corporation, the

mai n exterior sign shall identify the nanme of the publicly

traded corporation holding that owership interest, as |listed

on the New York, Anerican, or other donestic or foreign stock

exchange where the stock of the corporation is traded or sold.

The nane shall be a mninumof 4 inches in height.

(11) Provide to each prospective purchaser, prior to

t he purchase, a clear and conspicuous witten statenent

i dentifying the owner of the business that woul d provide the

burial rights, nerchandise, or services. As used in this

subsection, the term"owner" includes, but is not limted to,

a publicly traded corporation owning nore than 10 percent of a

|icensee or registrant providing such rights, nerchandise, or

servi ces.
(12) Include in each contract for purchase of burial

rights, nerchandi se, or services, a clear and conspi cuous

statenent identifying the owner of each business that wll

provide the burial rights, nerchandi se, or services.

Additionally, if a contract does not contain this disclosure,

the contract is voidable by the purchaser. In any action based
27
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1| on this subsection, the |licensee or registrant has the burden
2| of proof to show that the disclosure was made. As used in this
3| subsection, the term"owner" includes, but is not limted to,
4] a publicly traded corporation owning nore than 10 percent of a
5] licensee or registrant providing such rights, nerchandi se, or
6 | services.

7 Section 14. |In order to provide nore usefu
8|linformation to the Legislature and the public concerning

9 | consuner conpl ai nts about the funeral and cenetery industries,
10 | the Departnent of Business and Professional Regul ation, the

11 | Departnent of Banki ng and Fi nance, and the Departnment of

12 | Agriculture and Consuner Services are to coordinate the nethod
13 ] in which they keep records of and report data on such

14 | conplaints, including the categories and the fornat used to

15| organi ze this data.

16 Section 15. Section 245.07, Florida Statutes, 1998

17 | Suppl enent, is anended to read:

18 245. 07 Retention of bodi es before use; unfit or excess
19 | nunber of bodies, disposition procedure.--Al bodies received
20| by the anatonical board shall be retained in receiving vaults
21| for a period of not |ess than 48 hours before allowi ng their
22 | use for nedical science; if at any tine nore bodies are nade
23 | available to the anatonical board than can be used for medica
24 | science under its jurisdiction, or if a body shall be deened
25| by the anatonical board to be unfit for anatonical purposes,
26 | the anatom cal board may notify, in witing, the county

27 | conmi ssioners or other legally authorized person, as defined
28 in s. 470.002, in the county where such person died, to cause
29| it to be buried or crenated in accordance with the rules, | aws
30| and practices for disposing of such uncl ai med bodi es. However,
31| prior to having any body buried or cremated, the county shal

28
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nmake a reasonable effort to deternine the identity of the body
and shall further nake a reasonable effort to contact any
relatives of the deceased person. |If a relative of the
deceased person is contacted and expresses a preference for
either burial or cremation, the county shall nake a reasonabl e
effort to accommpdate the request of the relative. For
pur poses of this section, the county conmi ssioners of the
county where such person died shall be considered a legally
aut hori zed person as defined in s. 470.002. A person |icensed
under chapter 470 or part | of chapter 497 shall not be |iable
for any danmages resulting fromcremating or burying such body
at the direction of the county's legally authorized person

Section 16. Subsection (21) of section 470.002,
Florida Statutes, 1998 Suppl enent, is anmended to read:

470.002 Definitions.--As used in this chapter

(21) "Preneed sal es agent" nmeans any person who is
regi stered under part | of chapter 497 to sell preneed buri al
or funeral service and merchandi se contracts or direct
di sposition contracts in this state.

Section 17. Paragraph (c) of subsection (2) of section
470.019, Florida Statutes, is anended to read:

470.019 Disciplinary actions against direct disposers
and direct disposal establishnents.--

(2) The followi ng shall be sufficient grounds for the
penal ties inposed under subsection (1):

(c) Having been disciplined by a regulatory agency in
any jurisdiction for any offense that would constitute a
violation of this chapter, chapter 245, chapter 382, chapter
406, part | or part Il of chapter 497, or chapter 872 or that

directly relates to the practice of direct disposition.

29
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1 Section 18. Subsection (13) of section 470. 025,

2| Florida Statutes, is anended to read:

3 470.025 Cinerator facility; licensure.--

4 (13) A cinerator facility shall not place human

5| remains in a retort unless the hunan remains are in an

6| alternative container or casket. Human renmi ns nmay be

7 | transported or stored if they are conpletely covered, and at
8lall tines treated with dignity and respect. None of the

9| provisions contained in this subsection require the purchase
10| of a casket for cremation. This subsection applies to at-need
11 | contracts and preneed contracts entered into pursuant to part
12 |1 of chapter 497 after June 1, 1996.

13 Section 19. Section 470.027, Florida Statutes, is

14 | anended to read:

15 470. 027 Exenption of certificateholder under part | of
16 | chapter 497.--Nothing in this chapter shall prevent a

17 | certificatehol der under part | of chapter 497 fromselling
18 | preneed funerals and funeral nerchandi se through its agents
19 | and enpl oyees.

20 Section 20. Subsections (1) and (2) of section

21| 470.028, Florida Statutes, are anended to read:

22 470.028 Preneed sal es; registration of agents.--

23 (1) Al sales of preneed funeral service contracts or
24 | direct disposition contracts shall be made pursuant to part |
25| of chapter 497.

26 (2) No person nmay act as an agent for a funera

27 | director, funeral establishnment, direct disposer, or direct
28 | di sposer establishnent with respect to the sale of preneed
29 | contracts unless such person is registered pursuant to part |
30 | of chapter 497.

31
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Section 21. Paragraphs (qgq) and (x) of subsection (1)
of section 470.036, Florida Statutes, 1998 Suppl enent, are
amended to read:

470.036 Disciplinary proceedings. --

(1) The followi ng acts constitute grounds for which
the disciplinary actions in subsection (2) nmay be taken

(gq) Paying to or receiving fromany organization
agency, or person, either directly or indirectly, any
comm ssi on, bonus, kickback, or rebate in any form whatsoever
for any of the activities regulated under this chapter, by the
|icensee or registrant, or her or his agent, assistant, or
enpl oyee; however, this provision shall not prohibit the
payment of conmi ssions by a funeral director, funera
establishnent, or cinerator facility to its preneed agents
regi stered pursuant to part | of chapter 497 or to |licensees
under this chapter

(x) Having been disciplined by a regulatory agency in
any jurisdiction for any offense that would constitute a
violation of this chapter, chapter 245, chapter 382, chapter
406, part | or part Il of chapter 497, or chapter 872 or that

directly relates to the ability to practice under this
chapter.

Section 22. Section 497.001, Florida Statutes, is
amended to read:

497.001 Short title.--This part ehapter nay be cited
as the "Florida Funeral and Cenetery Services Act."”

Section 23. Subsection (2) of section 497.002, Florida
Statutes, is anended to read:

497.002 Purpose and intent. --

(2) Subject to certain interests of society, the
Legislature finds that every conpetent adult has the right to
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control the decisions relating to her or his own funera
arrangenents. Accordingly, unless otherwi se stated herein, it
is the Legislature's express intent that nothing contained in
this part ehapter should be construed or interpreted in any
manner as to subject preneed contract purchasers to federa

i ncone taxation under the grantor trust rules contained in ss.
671 et seq. of the Internal Revenue Code of 1986, as anended.

Section 24. Subsections (1) and (3) of section
497.003, Florida Statutes, are anended to read:

497.003 Ceneteries; exenption; investigation and
nmedi ati on. - -

(1) The provisions of this part ehapter relating to
ceneteries and all rules adopted pursuant thereto shall apply
to all ceneteries except for

(a) Church ceneteries of less than 5 acres which
provide only single-level ground buri al

(b) County and nunici pal ceneteries.

(c) Comunity and nonprofit association ceneteries
whi ch provide only single-level ground burial and do not sel
burial spaces or burial nerchandi se.

(d) Ceneteries owned and operated or dedi cated by
churches prior to June 23, 1976.

(e) Ceneteries beneficially owned and operated since
July 1, 1915, by a fraternal organization or its corporate
agent .

(f) A colunbariumconsisting of |ess than one-half
acre which is owned by and i medi ately contiguous to an
exi sting church facility and is subject to | ocal governnent
zoning. The church establishing such a col unbari um shal
ensure that the colunbariumis perpetually kept and nai ntai ned
in a manner consistent with the intent of this part ehapter
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1| I1f the church relocates, the church shall relocate all of the
2| urns and renmmins placed in the col unmbari um whi ch were pl aced
3| therein during its use by the church

4 (g) Family ceneteries of less than 2 acres which do

5] not sell burial spaces or burial nerchandi se.

6 (h) A mausol eum consisting of 2 acres or less which is
7 | owned by and i medi ately contiguous to an existing church or
8 | synagogue facility and is subject to |ocal governnent zoning.
9 | The church or synagogue establishing such a mausol eum nust

10 | ensure that the nmausoleumis kept and mmintained in a manner
11| consistent with the intent of this part ehapter and limt its
12 | availability to nenbers of the church or synagogue. The

13 | church or synagogue establishing such a nmausol eum nust have
14 | been incorporated for at |east 25 years and nust have

15 | sufficient funds in an endowrent fund to cover the costs of
16 | construction of the mausol eum

17 (3) Al ceneteries exenpted under this part chapter
18 | which are in excess of 5 acres nust submit to the follow ng
19 | investigation and nedi ation procedure by the departnment in the
20 | event of a consuner conpl aint:

21 (a) The exenpt cenetery shall nake every effort to

22 | first resolve a consuner conpl ai nt;

23 (b) If the conplaint is not resolved, the exenpt

24 | cenetery shall advise the consuner of the right to seek

25| investigation and nedi ati on by the departnent;

26 (c) If the departnent receives a conplaint, it shal
27 | attenpt to resolve it telephonically with the parties

28 | i nvol ved;

29 (d) If the conplaint still is not resolved, the

30 | departnent shall conduct an investigation and nediate the

31| conpl ai nt;
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(e) |If the departnent conducts an onsite investigation
and face-to-face nmediation with the parties, it may charge the
exenpt cenetery a single investigation and nediation fee not
to exceed $300, which fee shall be set by rule and shall be
cal cul ated on an hourly basis; and

(f) If all attenpts to resolve the consuner conpl aint
fail, the cenetery shall be subject to proceedings for
penal ties and discipline under this part ehapter

Section 25. Section 497.004, Florida Statutes, is
amended to read:

497.004 Existing conpanies, effect of this part
chapter. - - Cenetery conpani es exi sting on Cctober 1, 1993,
shall continue in full force and effect but shall be operated
in accordance with the provisions of this part ehapter

Section 26. Section 497.005, Florida Statutes, 1998
Suppl enent, is anended to read:

497.005 Definitions.--As used in this part ehapter

(1) "At-need solicitation" means any uninvited contact
by a licensee or her or his agent for the purpose of the sale
of burial services or nerchandise to the fanily or next of kin
of a person after her or his death has occurred.

(2) "Bank of bel owground crypts" neans any
construction unit of belowground crypts which is acceptable to
t he departnent and which a cenetery uses to initiate its
bel owground crypt programor to add to existing bel owground
crypt structures.

(3) "Belowground crypts" consist of internent space in
prepl aced chanbers, either side by side or nmultiple depth,
covered by earth and sod and known also as "lawn crypts,"”
"westm nsters," or "turf-top crypts.”
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1 (4) "Board" neans the Board of Funeral and Cenetery

2 | Services.

3 (5) "Burial nerchandise," "funeral nerchandise," or

4 | "merchandi se" neans any personal property offered or sold by
5| any person for use in connection with the final disposition

6| nenorialization, internent, entonbnent, or inurnnent of hunman
7 | renmains.

8 (6) "Burial right" neans the right to use a grave

9 | space, mausol eum or colunbariumfor the internent,

10 | entonbnent, or i nurnnent of hunman renmmi ns.

11 (7) "Burial service," "funeral service," or "service"
12 | means any service offered or provided by any person in

13 | connection with the final disposition, nenorialization

14 | i nternment, entonbnent, or inurnnent of human renmins.

15 (8) "Care and nmi ntenance" neans the perpetual process
16 | of keeping a cenetery and its lots, graves, grounds,

17 | | andscapi ng, roads, paths, parking lots, fences, mausol euns,
18 | colunbaria, vaults, crypts, utilities, and other inprovenents,
19 | structures, and enbellishnments in a well-cared-for and
20| dignified condition, so that the cenetery does not becone a
21 | nui sance or place of reproach and desolation in the comunity.
22| As specified in the rules of the board, "care and nmi nt enance"
23| may include, but is not limted to, any or all of the
24 | following activities: now ng the grass at reasonabl e
25| intervals; raking and cleaning the grave spaces and adj acent
26 | areas; pruning of shrubs and trees; suppression of weeds and
27 | exotic flora; and nai ntenance, upkeep, and repair of drains,
28 | water lines, roads, buildings, and other inprovenents. "Care
29 | and mmi ntenance" may include, but is not limted to,
30 | reasonabl e overhead expenses necessary for such purposes,
31| i ncl udi ng nmai ntenance of machinery, tools, and equi pnent used
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1| for such purposes. "Care and mai ntenance" may al so incl ude

2| repair or restoration of inprovenents necessary or desirable

3| as aresult of wear, deterioration, accident, danage, or

4 | destruction. "Care and nmi nt enance" does not include expenses
5] for the construction and devel opnent of new grave spaces or

6| interment structures to be sold to the public.

7 (9) "Casket" neans a rigid container which is designed
8 | for the encasenent of hunman remmi ns and which is usually

9| constructed of wood or netal, ornanented, and lined with

10 | fabric.

11 (10) "Cenetery" neans a place dedicated to and used or
12 | intended to be used for the permanent interment of hunan

13 | renmins. A cenetery may contain land or earth internent;

14 | mausol eum vault, or crypt internent; a colunbarium or other
15| structure or place used or intended to be used for the

16 | internment of cremated human renmi ns; or any conbi nati on of one
17 | or nore of such structures or places.

18 (11) "Cenetery conpany" neans any |legal entity that

19 | owns or controls cenetery |ands or property.
20 (12) "Certificateholder" or "licensee" neans the
21 | person or entity that is authorized under this part ehapter to
22 | sell preneed funeral or burial services, preneed funeral or
23 | burial nerchandise, or burial rights. Each termshall include
24 | the other, as applicable, as the context requires. For the
25 | purposes of chapter 120, all certificateholders, |icensees,
26 | and registrants shall be considered |icensees.
27 (13) "Colunbariunt neans a structure or buil ding which
28 | is substantially exposed above the ground and which is
29 | intended to be used for the inurnment of cremated hunman
30 | remmi ns.
31
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(14) "Common busi ness enterprise" neans a group of two
or nore business entities that share conmon ownership in
excess of 50 percent.

(15) "Community" neans the area within a 15-nmle
radi us surrounding the | ocation or proposed | ocation of a
cenetery.

(16) "Crenmation" includes any nechanical or therm
process whereby a dead human body is reduced to ashes.
Cremation al so includes any other nechanical or therma
process whereby human remains are pul veri zed, burned,
recremated, or otherw se further reduced in size or quantity.

(17) "Departnent"” neans the Departnent of Banking and
Fi nance.

(18) "Direct disposer" neans any person who is
registered in this state to practice direct disposition
pursuant to the provisions of chapter 470.

(19) "Final disposition" nmeans the final disposal of a
dead human body whether by internent, entonbnent, burial at
sea, cremation, or any other neans and includes, but is not
limted to, any other disposition of remains for which a
segregated charge is inposed

(20) "Funeral director" neans any person licensed in
this state to practice funeral directing pursuant to the
provi sions of chapter 470.

(21) "Grave space" neans a space of ground in a
cenetery intended to be used for the internent in the ground
of human remains.

(22) "Human renmi ns" neans the bodi es of deceased
persons and i ncludes bodies in any stage of deconposition and
cremat ed remains.
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(23) "Mausol eunt neans a structure or buil ding which
is substantially exposed above the ground and which is
i ntended to be used for the entonmbnent of human remnains.

(24) "Mausol eum section" means any construction unit
of a mausol eumwhich is acceptable to the departnent and which
a cenetery uses to initiate its mausol eum programor to add to
its existing nmausol eum structures.

(25) "Monunent" neans any product used for identifying
a grave site and cenetery nenorials of all types, including
nonunents, narkers, and vases.

(26) "Monunent establishnment" nmeans a facility that
operates independently of a cenetery or funeral establishnment
and that offers to sell nonunments or nonunent services to the
public for placenent in a cenetery.

(27) "Net assets" neans the amount by which the total
assets of a certificatehol der, excluding goodw |l, franchises,
custoner lists, patents, trademarks, and receivables from or
advances to officers, directors, enployees, sal espersons, and
affiliated conpani es, exceed total liabilities of the
certificateholder. For purposes of this definition, the term
"total liabilities" does not include the capital stock
paid-in capital, or retained earnings of the
certificatehol der.

(28) "Net worth" neans total assets mnus total
liabilities pursuant to generally accepted accounting
principl es.

(29) "Quter burial container" neans an enclosure into
which a casket is placed and includes, but is not limted to,
vaul ts made of concrete, steel, fiberglass, or copper
sectional concrete enclosures; crypts; and wooden encl osures.
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1 (30) "Preneed contract" neans any arrangenent or

2 | method, of which the provider of funeral nerchandi se or

3| services has actual know edge, whereby the funera

4 | establishnment, direct disposer, or certificatehol der agrees to
5| furnish funeral nerchandi se or service in the future

6 (31) "Servicing agent" means any person acting as an

7 | i ndependent contractor whose fiduciary responsibility is to

8 | assist both the trustee and certificatehol der hereunder in

9| administrating their responsibilities pursuant to this part

10 | ehapter

11 (32) "Solicitation" nmeans any conmuni cati on which

12 | directly or inplicitly requests an i medi ate oral response

13| fromthe recipient.

14 (33) "Statutory accounting" neans generally accepted
15 | accounting principles, except as nodified by this part

16 | ehapter

17 Section 27. Section 497.025, Florida Statutes, is

18 | anended to read:

19 497.025 Liability.--The cenetery owners, or the

20| officers or directors of a cenetery conpany, nay be held

21| jointly and severally liable for any incone fromthe care and
22 | mai ntenance trust fund which incone is not used directly for
23| the care and mai ntenance of a cenetery. The departnment or the
24 | receiver or admnistrator appointed pursuant to this part

25 | ehapter may bring suit in circuit court to recover such funds.
26 Section 28. Subsection (2) of section 497.101, Florida
27 | Statutes, is anended to read:

28 497.101 Board of Funeral and Cenetery Services;

29 | nenber shi p; appointnent; terns.--

30 (2) Two nenbers of the board nust be funeral directors
31| licensed under chapter 470 who are not associated with a
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cenetery conpany through ownership interests or through

enpl oynent with a conpany which has an ownership interest in a
cenetery. Two nmenbers nust be owners or operators of a
cenetery licensed under this part ehapter. The renaining
three menbers nust be residents of the state who have never
been licensed as funeral directors or enbal mers and who are in
no way connected with a cenetery, the death care industry, or
the practice of enbal ming, funeral directing, or direct

di sposition. At |east one consuner nenber of the board nust
be 60 years of age or older. No |icensee on the board may be
associ ated by enpl oynent or ownership with a funera
establ i shnent or cenetery which is owned partly or wholly by a
person, business, corporation, or other entity which is
associated with another |icensee on the board.

Section 29. Subsection (1) of section 497.103, Florida
Statutes, 1998 Supplenent, is anended to read:

497.103 Rul enmaki ng authority of board and
departnent. - -

(1) The board has authority to adopt rules pursuant to
ss. 120.536(1) and 120.54 to inplenent provisions of this part
chapter conferring duties upon it. The departnent nmay adopt
rul es pursuant to ss. 120.536(1) and 120.54 to adm nister
provi sions of this part ehapter conferring duties upon it.

Section 30. Subsections (4) and (5) of section
497.105, Florida Statutes, 1998 Suppl enent, are anmended to
read:

497.105 Departnent of Banki ng and Fi nance; powers and
duties.--The Departnent of Banking and Fi nance shall:

(4) Develop a training programfor persons newy
appoi nted to nmenbership on the board. The program shal
fam liarize such persons with the substantive and procedural
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laws and rules which relate to the regulation under this part
chapter and with the structure of the departnent.

(5) Adopt rules pursuant to ss. 120.536(1) and 120.54
to inplement the provisions of this part ehapter conferring
duties upon it.

Section 31. Subsection (1) of section 497.119, Florida
Statutes, is anended to read:

497.119 Medi ation. --

(1) Notwithstanding the provisions of s. 497.131, the
board nay adopt rules to designate which violations of this
part ehapter are appropriate for nediation. The board nay
desi gnate as nedi ation of fenses those conplaints where harm
caused by the licensee is economic in nature or can be
renedi ed by the |icensee.

Section 32. Paragraph (a) of subsection (2) of section
497. 123, Florida Statutes, is anended to read:

497. 123 Powers to adninister oaths and issue
subpoenas. - -

(2)(a) In the event of substantial nonconpliance with
a subpoena or subpoena duces tecumissued or caused to be
i ssued by the board or the departnent, the board or the
departnment may petition the circuit court or any other court
of conpetent jurisdiction of the county in which the person
subpoenaed resides or has its principal place of business for
an order requiring the subpoenaed person to appear and testify
and to produce such books, accounts, records, and other
docunents as are specified in the subpoena duces tecum The
court may grant injunctive relief restraining the person from
advertising, pronoting, soliciting, entering into, offering to
enter into, continuing, or conpleting a contract pursuant to
the provisions of this part ehapter. The court may grant such
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other relief, including, but not limted to, the restraint, by
i njunction or appointnment of a receiver, of any transfer,

pl edge, assignnent, or other disposition of the person's
assets or any conceal nent, alteration, destruction, or other

di sposition of books, accounts, records, or other docunents
and materials as the court deens appropriate, until the person
has fully conplied with the subpoena duces tecum and the
departnment has conpleted its investigation or exanmination. In
addition, the court nay order the refund of any fees coll ected
in a transacti on whenever books and docunents substantiating
the transaction are not produced or cannot be produced. The
departnment is entitled to the summary procedure provided in s.
51.011, and the court shall advance such cause on its
calendar. Attorney's fees and any other costs incurred by the
departnment to obtain an order granting, in whole or part, a
petition for enforcenent of a subpoena or subpoena duces tecum
shal | be taxed agai nst the subpoenaed person, and failure to
conply with such order is a contenpt of court.

Section 33. Section 497.125, Florida Statutes, is
amended to read:

497.125 Evidence; exam ner's worksheets, investigative
reports, other related docunents.--In any hearing in which the
financial exam ner acting under authority of this part ehapter
is available for cross-exam nation, any official witten
report, worksheet, or other related paper, or a duly certified
copy thereof, conpiled, prepared, drafted, or otherw se nade
by the financial exam ner, after being duly authenticated by
the exaniner, nmay be adnmitted as conpetent evi dence upon the
oath of the exam ner that the report, worksheet, or related
paper was prepared as a result of an examination of the books
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1| and records of a licensee or other person conducted pursuant

2| to the authority of this part ehapter

3 Section 34. Subsections (1) and (4) of section

4| 497.127, Florida Statutes, are anended to read:

5 497.127 Injunction to restrain violations.--

6 (1) The board or the departnent nmay bring action

7| through its own counsel in the nane and on behalf of the state
8 | agai nst any person who has violated or is about to violate any
9| provision of this part ehapter or any rule or order of the

10 | departnent issued under this part ehapter to enjoin the person
11| fromcontinuing in or engaging in any act in furtherance of

12 | the viol ation.

13 (4) For the purpose of this section, the violation of
14 | this part ehapter by a person who is not licensed by the

15 | departnent or the board or by any person who aids and abets

16 | the unlicensed activity shall be presuned to be irreparable

17 | harmto the public health, safety, or welfare.

18 Section 35. Subsection (1) of section 497.129, Florida
19 | Statutes, is anended to read:

20 497.129 Cease and desist order; civil penalty;

21 | enforcenent. - -

22 (1) The departnent or the board has the power to issue
23 | and serve upon any person an order to cease and desist and to
24 | take corrective action whenever it has reason to believe the
25| person is violating, has violated, or is about to violate any
26 | provision of this part ehapter, any rule or order of the

27 | department or the board issued under this part ehapter, or any
28 | witten agreenent between the person and the departnent or the
29 | board. Al procedural matters relating to issuance and

30 | enforcenent of such a cease and desist order are governed by
31| the Administrative Procedure Act.
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1 Section 36. Subsections (1) and (11) of section

2| 497.131, Florida Statutes, are anended to read:

3 497.131 Disciplinary proceedings. --

4 (1) The departnent shall cause to be investigated any
5] conplaint which is filed before it if the conplaint is in

6| witing, signed by the conplainant, and legally sufficient. A
7| conplaint is legally sufficient if it contains ultimate facts
8 | which show that a violation of this part ehapter, or of any

9| rule pronmul gated by the departnment or board has occurred. In
10 | order to determ ne legal sufficiency, the departnent nay

11| require supporting information or docunentation. The

12 | departnent nmy investigate or continue to investigate, and the
13 | departnent and the board nmay take appropriate final action on
14 | a conpl ai nt even though the original conplainant withdraws it
15| or otherw se indicates her or his desire not to cause the

16 | conplaint to be investigated or prosecuted to conpletion. The
17 | departnent nmay investigate an anonynous conplaint if the

18 | conplaint is in witing and is legally sufficient, if the

19| all eged violation of law or rules is substantial, and if the
20 | departnent has reason to believe, after prelininary inquiry,
21| that the alleged violations in the conplaint are true. The
22 | departnment may investigate a conplaint nade by a confidenti al
23| informant if the conplaint is legally sufficient, if the
24 | all eged violation of law or rule is substantial, and if the
25 | departnent has reason to believe, after prelininary inquiry,
26 | that the allegations of the conplainant are true. The
27 | departnment may initiate an investigation if it has reasonable
28 | cause to believe that a person has violated a state statute, a
29 | rule of the departnent, or a rule of the board. Wen an
30| investigation of any person is undertaken, the departnent
31| shall pronmptly furnish to the person or her or his attorney a
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copy of the conplaint or docunent which resulted in the
initiation of the investigation. The person may subnit a
witten response to the information contained in such
conpl ai nt or docurment within 20 days after service to the
person of the conplaint or docunent. The person's witten
response shall be considered by the probabl e cause panel

This right to respond shall not prohibit the departnent from
i ssuing a sunmary energency order if necessary to protect the
public. However, if the Conptroller or her or his designee
and the chair of the board or the chair of its probable cause
panel agree in witing that such notification would be
detrinental to the investigation, the department nay withhold
notification. The departnment may conduct an investigation

wi thout notification to any person if the act under
investigation is a crimnal offense.

(11) A privilege against civil liability is hereby
granted to any conplainant or any witness with regard to
information furnished with respect to any investigation or
proceedi ng pursuant to this part ehapter, unless the
conpl ai nant or witness acted in bad faith or with malice in
provi di ng such information.

Section 37. Subsection (1) of section 497.133, Florida
Statutes, is anended to read:

497.133 Disciplinary guidelines.--

(1) The board shall adopt, by rule, and periodically
review the disciplinary guidelines applicable to each ground
for disciplinary action which nmay be inposed by the board
pursuant to this part ehapter, and any rule of the board or
depart nent.

Section 38. Section 497.135, Florida Statutes, is
amended to read:
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497.135 Penalty for giving false information.--In
addition to, or in lieu of, any other discipline inposed
pursuant to this part ehapter, the act of know ngly giving
false information in the course of applying for or obtaining a
license fromthe departnent or the board, with intent to
m sl ead a public servant in the performance of his or her
official duties, or the act of attenpting to obtain or
obtaining a license to practice by m sl eading statenents or
knowi ng ni srepresentations constitutes a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

Section 39. Subsections (1) and (3) of section
497. 137, Florida Statutes, are anended to read:

497.137 Unlicensed activity; energency cease and
desi st order; administrative penalty; civil penalty;
enforcenent; attorney's fees and costs. --

(1) In addition to other renedies provided to the
departnment or the board, when the departnment or the board has
probabl e cause to believe that any person who is not |icensed
by the departnent or the board has violated any provision of
this part ehapter or any rul e adopted pursuant thereto, the
departnment or the board nmay issue and deliver to the person an
energency order to cease and desist fromsuch a violation. In
addition, the departnent or the board may i ssue and deliver an
energency order to cease and desist to any person who aids and
abets the unlicensed activity. The issuance of the energency
order to cease and desist shall be effective i mediately upon
i ssuance and shall be subject to s. 120.68. For the purpose
of enforcing an enmergency cease and desi st order, the
departnent or the board nay file a proceeding in the nane of
the state seeking i ssuance of an injunction agai nst any person
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who vi ol ates any provisions of such an order. |n addition to
the foregoing renedi es, the departnent or the board may inpose
an adm nistrative penalty not to exceed $5,000 per incident
pursuant to the provisions of chapter 120. |f the departnent
or the board is required to seek enforcenent of the agency
order for a penalty pursuant to s. 120.69, it shall be
entitled to collect reasonable attorney's fees and costs,
together with any reasonable costs of collecting the
attorney's fees and costs.

(3) For the purpose of this section, the violation of
this part ehapter by a person who is not licensed by the
departnment or the board or by any person who aids and abets
the unlicensed activity shall be presuned to be an i medi ate
serious danger to the public health, safety, or welfare.

Section 40. Section 497.205, Florida Statutes, is
amended to read:

497.205 License not assignable or transferable.--

(1) A license issued to operate a cenetery pursuant to
this part ehapter is not transferable or assignable, and a
| icensee may not devel op or operate any cenetery authorized by
this part ehapter at any |ocation other than that contained in
the application for the |icense.

(2) Any person who seeks to purchase or acquire
control of an existing licensed cenetery shall first apply to
the board for approval of the proposed change of ownership.
The application shall contain the nane and address of the
proposed new owner, a financial statenent signed by al
of ficers of the conpany attesting to a net worth of at | east
$50, 000, and other information required by the board. The
board nay approve a change of ownership only after it has
conducted an investigation of the applicant and determ ned
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1| that the proposed new owner is qualified by character

2 | experience, and financial responsibility to control and

3| operate the cenetery in a | egal and proper manner. The

4 | departnent nmy exam ne the records of the cenetery conpany as
5] part of the investigation in accordance with this part

6 | ehapter. The application shall be acconpani ed by an

7| investigation fee of $5,000. Upon consunmation of the purchase
8 | or acquisition of control and upon receipt of all docunents

9| required by the board, the departnment shall issue the new

10| license for that cenetery effective on the date of that

11 | purchase or acquisition of control

12 Section 41. Section 497.209, Florida Statutes, is

13 | anended to read:

14 497.209 Application for change of control anbng

15 | existing stockhol ders or partners; investigation fee.--Any

16 | stockhol ders or partners who intend to acquire control of an
17 | existing cenetery conpany from other stockhol ders or partners
18 | shall first apply to the board for approval for the proposed
19 | change of control. The application shall contain the nanes
20 | and addresses of the stockholders or partners seeking to
21| acquire control and a financial statenent signed by al
22 | officers of the conpany attesting to a net worth of at | east
23| $50,000. The board may approve the change of control only
24 | after it has conducted an investigation of the applicants and
25| determ ned that such individuals are qualified by character
26 | experience, and financial responsibility to control and
27 | operate the cenetery conpany in a |legal and proper manner and
28 | that the interest of the public generally will not be
29 | jeopardi zed by the change in ownershi p and nanagenent. The
30 | departnment may exanine the records of the cenetery conpany as
31| part of the investigation in accordance with this part
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1| ehapter. The application shall be acconpani ed by an

2| investigation fee of $2,500.

3 Section 42. Subsections (1) and (3) of section

41 497.229, Florida Statutes, 1998 Suppl enent, are anmended to

51| read:

6 497.229 Courts; powers; abatenent of nuisances.--

7 (1) In addition to all other neans provided by |aw for
8 | the enforcenent of a tenporary restraining order or an

9] injunction, the circuit court may inmpound the property of a
10 | cenetery conpany, including books, papers, docunents, and

11 | records pertaining thereto, and nay appoint a receiver or

12 | admi nistrator to prevent further violation of this part

13 | ehapter

14 (3) Any nonconform ng physical condition in a cenetery
15| or conponent thereof which is the result of a violation of

16 | this part ehapter or of the rules of the board relating to
17 | construction, physical operations, or care and nmai ntenance at
18 | the cenetery shall be deened a public nuisance, and the

19 | nonconforni ng physical conditions caused by such violation may
20 | be abated as provided in s. 60.05.
21 Section 43. Paragraphs (a), (c), (d), (e), (f), (9),
221 (h), (i), (j), and (w) of subsection (1) and paragraphs (a),
23| (c), and (d) of subsection (5) of section 497.233, Florida
24 | Statutes, are anended to read:
25 497.233 Disciplinary proceedings. --
26 (1) The following acts constitute grounds for which
27 | the disciplinary actions in subsection (2) nay be taken
28 (a) Violating any provision of this part ehapter
29 (c) Failing to pay the fees required by this part
30 | ehapter
31
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(d) Failing to remt the required anounts to any trust
fund required by this part ehapter

(e) Attenpting to procure, or procuring, by bribery,
mat erial msstatenent, or fraudulent m srepresentation, a
license to operate a cenetery conpany, a certificate of
authority, or any other |icense or registration authorized by
this part ehapter

(f) Having a license to operate a cenetery conpany, a
certificate of authority to sell preneed contracts, or a
registration to undertake any other activity which is
regul ated by this part ehapter revoked, suspended, or
ot herwi se acted against, including having a license denied, by
the licensing authority of another jurisdiction

(g) Being convicted or found guilty in any
jurisdiction, regardl ess of adjudication, of a crine which
directly relates to the operation of a cenetery, the sale of
preneed contracts, or any other activity authorized by this
part ehapter

(h) Making or filing a report required by this part
chapter which the licensee, certificateholder, or registrant
knows to be false or willfully failing to nmake or file a
report required by this part ehapter

(i) Fraud, deceit, msrepresentation, inconpetency, or
m sconduct in the operation of a cenetery, the sale of preneed
contracts, or any other activity authorized by this part
chapter
(j) Negligence in the operation of a cenetery, the
sal e of preneed contracts, or any other activity authorized by
this part ehapter

(w) Refusal to produce records in connection with any
activity regulated pursuant to this part ehapter
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(5)(a) A suspension or revocation of a |license shal
be by order of the board. A person whose |icense has been
suspended or revoked may not solicit or wite any new preneed
contracts regulated by this part ehapter in this state during
the period of any such suspension or revocation

(c) During the period of suspension, the person whose
| icense has been suspended shall file the annual statenent and
pay |license fees as required under this part ehapter as if the
license had continued in full force.

(d) Upon expiration of the suspension period, if
wi thin such period the |icense has not otherw se term nated,

t he suspended license shall autonatically be reinstated unless
the board finds that the causes of the suspension have not
been resolved or that such person is otherwise not in
compliance with the requirements of this part ehapter. |If not
reinstated automatically, the license shall be deened to have
expired as of the end of the suspension period or upon the
failure of the licensee to continue the |icense during the
suspensi on period, whichever event occurs first.

Section 44. Subsections (2), (3), and (4) of section
497.237, Florida Statutes, are anended to read:

497.237 Care and mmi ntenance trust fund; renedy of
departnent for nonconpliance. --

(2) The cenetery conpany may appoint a person to
advise the trustee in the investrment of the trust fund. The
board nust approve the appointnent of the initial trustee, and
any subsequent changes of the trustee shall al so be approved
by the board. |If a cenetery conpany refuses or otherw se
fails to provide or mmintain an adequate care and mai nt enance
trust fund in accordance with the provisions of this part
chapter, the board, after reasonable notice, shall enforce
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1| conpliance. However, a nonprofit cenetery corporation which

2 | has been incorporated and engaged in the cenetery business

3| prior to and continuously since 1915 and whi ch has current

4| trust assets exceeding $2 nmillion is not required to designate
5] a corporate trustee. The trust fund agreenent shall specify
6| the following: the nane, |ocation, and address of both the

7] licensee and the trustee, showi ng the date of agreenent,

8 | together with the percentages required to be deposited

9| pursuant to this part echapter

10 (3) No person nmay withdraw or transfer any portion of
11| the corpus of the care and nmi ntenance trust fund w t hout

12 | first obtaining witten consent fromthe board. Funds

13 | deposited pursuant to this part ehapter nmay not be |oaned to
14 | any cenetery conpany or person who is directly or indirectly
15| engaged in the burial, funeral hone, or cenetery business.

16 (4) The trustee of the trust established pursuant to
17 | this section may only invest in investnents as prescribed in
18 | s. 497.417. The trustee shall take title to the property

19 | conveyed to the trust for the purposes of investing,
20 | protecting, and conserving it for the cenmetery conpany;
21| collecting inconme; and distributing the principal and i ncone
22 | as prescribed in this part ehapter. The cenetery conpany is
23 | prohibited fromsharing in the discharge of the trustee's
24 | responsibilities under this subsection, except that the
25 | cenetery conpany nmy request the trustee to invest in tax-free
26 | i nvest nents.
27 Section 45. Subsection (4) of section 497.245, Florida
28 | Statutes, is anended to read:
29 497.245 Care and mmi ntenance trust fund, percentage of
30 | paynents for burial rights to be deposited.--
31
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(4) \When a cenetery which is exenpt fromthe
provi sions of this part ehapter changes ownership so as to
| ose its exenpt status, it shall establish and maintain a care
and mai ntenance trust fund pursuant to this part ehapter. The
initial deposit for establishnment of this trust fund shall be
$25 per space for all spaces either previously sold or
contracted for sale in the cenetery at the tine of conversion
or $50, 000, whichever is greater

Section 46. Paragraph (c) of subsection (3) and
subsection (4) of section 497.253, Florida Statutes, 1998
Suppl enent, are anended to read

497.253 M nimum acreage; sale or disposition of
cenetery | ands. --

(3)

(c) If the property in question has been used for the
per manent internment of human renains, the departnent shal
approve the application, in witing, if it finds that it would
not be contrary to the public interest. |In deternining whether
to approve the application, the departnent shall consider any
evi dence presented concerning the foll ow ng:

1. The historical significance of the subject
property, if any.

2. The archaeol ogi cal significance of the subject
property, if any.

3. The public purpose, if any, to be served by the
proposed use of the subject property.

4. The inpact of the proposed change in use of the
subj ect property upon the inventory of renmining cenetery
facilities in the community and upon the other factors
enunerated in s. 497.201(3).
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5. The inpact of the proposed change in use of the
subj ect property upon the reasonabl e expectations of the
fam lies of the deceased regardi ng whet her the cenetery
property was to remain as a cenetery in perpetuity.

6. Wiether any living relatives of the deceased
actively oppose the relocation of their deceased's renmains and
t he conversion of the subject property to noncenetery uses.

7. The elapsed tine since the last internent in the
subj ect property.

8. Any other factor enunerated in this part ehapter
that the departnent considers relevant to the public interest.

(4) A licensee may convey and transfer to a
municipality or county its real and personal property,
together with noneys deposited in trust funds pursuant to this
part ehapter, provided the nmunicipality or county will accept
responsibility for mmintenance thereof and prior witten
approval of the departnent is obtained.

Section 47. Subsections (2) and (7) of section
497. 257, Florida Statutes, 1998 Suppl enent, are anmended to
read:

497. 257 Constructi on of nmausol euns, col unbaria, and
bel owground crypts; preconstruction trust fund; conpliance
requi rement. --

(2) A cenetery conpany which plans to offer for sale
space in a section of a nmausol eum colunbarium or bank of
bel owground crypts prior to construction shall establish a
preconstruction trust fund by witten instrunent. The
preconstruction trust fund shall be adninistered by a
corporate trustee and operated in conformty with s. 497.417.
The preconstruction trust fund shall be separate from any
other trust funds that may be required by this part chapter
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(7) On or before April 1 of each year, the trustee
shall file with the board in the form prescribed by the board
a full and true statenent as to the activities of any trust
establ i shed by the board pursuant to this part ehapter for the
precedi ng cal endar year

Section 48. Section 497.301, Florida Statutes, is
amended to read:

497.301 Toll-free tel ephone nunber for
conpl ai nts. --The departnent shall establish and operate a
toll-free tel ephone hotline to receive conplaints and provide
information relating to the regulation under this part
chapter

Section 49. Subsection (3) of section 497.309, Florida
Statutes, is anended to read:

497.309 Records. --

(3) The board may prescribe the nmininuminformation to
be shown in the books, accounts, records, and docunents of a
cenetery conpany to enable the departnent to determine the
conmpany's conpliance with this part ehapter

Section 50. Subsection (3) of section 497.329, Florida
Statutes, is anended to read:

497.329 Registration of brokers of burial rights.--

(3) This section shall not apply to persons ot herw se
l'icensed or registered pursuant to this part echapter

Section 51. Subsection (1) and paragraph (a) of
subsection (2) of section 497.337, Florida Statutes, are
amended to read:

497.337 Prohibition on sale of personal property or
services. - -

(1) This section applies to all cenetery conpanies
l'icensed pursuant to this part ehapter that offer for sale or
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sel|l personal property or services which nmay be used in a
cenetery in connection with the burial of human renmains or the
commenoration of the nenory of a deceased human being and al so
to any person in direct witten contractual relationship with
| icensed cenetery conpanies.

(2)(a) Except as otherwise provided in this part
chapter, no cenetery conpany shall directly or indirectly
enter into a contract for the sale of personal property or
services, excluding burial or internment rights, which may be
used in a cenetery in connection wth disposing of human
remai ns, or conmenorating the nmenory of a deceased human
being, if delivery of the personal property or performance of
the service is to be nmade nore than 120 days after receipt of
final paynent under the contract of sale, except as provided
ins. 497.417. This shall include, but not be limted to, the
sale for future delivery of burial vaults, grave |liners, urns,
menori als, vases, foundations, nenorial bases, and siml ar
ner chandi se and rel ated services conmonly sold or used in
ceneteries and internent fees but excluding burial or
interment rights.

Section 52. Subsection (2) of section 497.353, Florida
Statutes, is anended to read:

497.353 Omners to provide addresses; presunption of
abandonnent; abandonnent procedures; sal e of abandoned unused
burial rights.--

(2) There is hereby created a presunption that burial
rights in any cenetery licensed under this part ehapter have
been abandoned when an owner of unused burial rights has
failed to provide the cenetery with a current residence
address for a period of 50 consecutive years and the cenetery
is unable to communicate by certified letter with said owner

56

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOOUuDWNPRER O

Fl ori da House of Representatives - 1999 HB 1405
537-274B- 99

of unused burial rights for |lack of address. No such
presunption of abandonnent shall exist for burial rights held
in cormon ownership which are adjoining, whether in a grave
space, plot, mausol eum col unbarium or other place of
interment, if any such burial rights have been used within
such conmmon owner shi p.

Section 53. Subsection (1) of section 497.357, Florida
Statutes, is anended to read:

497.357 Report of identification of exenpt
ceneteries.--

(1) Al ceneteries in excess of 5 acres located in
this state that are exenpt fromthe provisions of this part
chapter shall be required to file a report of identification
with the departnment and pay a $25 fee. The departnment shal
mai ntai n such reports as public records. Such report of
identification shall be refiled every 5 years pursuant to a
schedul e set by board rule. Solely for purposes of chapter
120, such report of identification shall be considered a
registration with the departnent.

Section 54. Subsection (5) of section 497.361, Florida
Statutes, is anended to read:

497.361 Registration of nmonunent establishnents. --

(5) Monunents shall be delivered as established by
this part ehapter and installed no |later than 120 days after
the date of sale. The establishnment may request two 30-day
extensi ons. Extensions nmay be granted by the executive
director.

Section 55. Section 497.401, Florida Statutes, is
amended to read:

497.401 Preneed sal es; part chapter exclusive;
applicability of other |aws.--Except as provided in this part
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chapter, preneed funeral nerchandi se or service contract

busi nesses and preneed burial merchandi se or service contract
busi nesses shall be governed by this part ehapter and shall be
exenpt fromall provisions of the Florida | nsurance Code.

Section 56. Section 497.403, Florida Statutes, is
amended to read:

497.403 | nsurance business not authorized.--Nothing in
the Florida Insurance Code or this part ehapter shall be
deened to authorize any preneed funeral nerchandi se or service
contract business or any preneed burial nerchandi se or service
busi ness to transact any insurance busi ness, other than that
of preneed funeral nerchandi se or service insurance or preneed
buri al nmerchandi se or service insurance, or otherwise to
engage in any other type of insurance unless it is authorized
under a certificate of authority issued by the Departnment of
| nsurance under the provisions of the Florida I nsurance Code.
Any insurance business transacted under this section nust
conply with the provisions of s. 626. 785.

Section 57. Paragraph (b) of subsection (1), paragraph
(c) of subsection (2), and subsection (3) of section 497. 405,
Fl ori da Statutes, are anended to read

497.405 Certificate of authority required.--

(1)

(b) No person, including any cenetery exenpt under s.
497.003, nmay sell services, nerchandise, or burial rights on a
preneed basis unl ess such person is authorized pursuant to
this part ehapter to provide such services, nerchandi se, or
burial rights on an at-need basis.

(2)

(c) The provisions of paragraph (a) do not apply to
any Florida corporation existing under chapter 607 acting as a
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servi ci ng agent hereunder in which the stock of such
corporation is held by 100 or nore persons |icensed pursuant
to chapter 470, provided no one stockhol der holds, owns,
votes, or has proxies for nore than 5 percent of the issued
stock of such corporation; provided the corporation has a

bl anket fidelity bond, covering all enployees handling the
funds, in the anpbunt of $50,000 or nore issued by a licensed
insurance carrier in this state; and provided the corporation
processes the funds directly to and fromthe trustee within
the applicable time limts set forth in this part ehapter
The departnent may require any person claimng that the

provi sions of this paragraph exenpt it fromthe provisions of
paragraph (a) to denponstrate to the satisfaction of the
departnent that it neets the requirenents of this paragraph

(3) No person nmay obtain a certificate of authority
under this part ehapter for the preneed sale of services
unl ess such person or its agent, in the case of a corporate
entity, holds a license as a funeral establishnment or cenetery
conpany or registration as a direct disposal establishnent
under chapter 470.

Section 58. Paragraphs (c) and (d) of subsection (2)
and subsections (4), (5, (7), (8, (9), (11), and (12) of
section 497.407, Florida Statutes, are anended to read:

497.407 Certificate of authority; annual statenent;
renewal ; transfer.--

(2) The statenent shall include the follow ng:

(c) Evidence that the person offering the statenent:

1. Has the ability to discharge her or his liabilities
as they becone due in the nornmal course of business and has
sufficient funds available during the cal endar year to perform
her or his obligations under her or his contract;
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2. Has complied with the trust requirenents for the
funds received under contracts issued by herself or hinmself as
herei nafter descri bed;

3. Has disbursed interest, dividends, or accretions
earned by trust funds, in accordance with this part chapter
and rul es promul gated thereunder; and

4. Has conplied with this part ehapter and any rul es
of the board and the departnent.

(d) Any other information considered necessary by the
board to neet its responsibilities under this part ehapter

(4) The fee payable to the departnent for issuance of
the original certificate of authority and each annual renewal
t hereof shall be set by the board at an anount not to exceed
$500 and shall accompany each application for an origina
certificate and, thereafter, each annual statenent. Any
person or entity that is part of a conmobn business enterprise
that has a certificate of authority issued pursuant to this
section and elects to operate under a name other than that of
t he common busi ness enterprise shall submt an application on
a formadopted by the board to becone a branch registrant.
Upon the approval of the board that such entity qualifies to
sel|l preneed contracts under this part ehapter except for the
requi rements of subparagraph (2)(c)l. and if the
certificateholder neets the requirenents of such subparagraph
a branch registration shall be issued. Each branch registrant
may operate under the certificate of authority of the conmon
busi ness enterprise upon the paynent of a fee established by
the board not to exceed $100 acconpanying the application on
April 1 annually. The fee shall be payable to the Regul atory
Trust Fund under the Division of Finance.
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(5) Upon the board being satisfied that the statenent
and matters which nay acconpany it neet the requirenents of
this parts ehapter and of its rules, it shall issue or renew
the certificate of authority if upon investigation by the
board it appears that the principals, including directors,
of ficers, stockhol ders, enpl oyees, and agents of such person
are of good noral character and have reputations for fair
dealing in business natters.

(7) An application for an initial certificate of
authority or for the annual renewal of the certificate shal
di scl ose the existence of all preneed contracts for service or
ner chandi se funded by any nmethod other than a nethod pernitted
by this part ehapter, which contracts are known to the
appl i cant and nane the applicant or her or his business as the
beneficiary upon the death of the purchaser of the preneed
contract. Such disclosure shall include the nane and address
of the contract purchaser, the nane and address of the
institution where such funds are deposited, and the nunber
used by the institution to identify the account. Wth respect
to contracts entered into before January 1, 1983, the board
may not deny or refuse to renew a certificate of authority
solely on the basis of such disclosure. The board may not
require the purchaser of any such contract to liquidate the
account if such account was established before July 1, 1965.
The board may use the information disclosed to notify the
contract purchaser and the institution in which such funds are
deposited should the holder of a certificate of authority be
unable to fulfill the requirenents of the contract.

(8) On or before April 1 of each year, the
certificatehol der shall file with the board in the form
prescribed by the board a full and true statenent as to the
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activities of any trust established by it pursuant to this
part ehapter for the precedi ng cal endar year

(9) In addition to any other penalty that may be
provided for under this part ehapter, the board may levy a
fine not to exceed $50 a day for each day the
certificateholder fails to file its annual statenent, and the
board may levy a fine not to exceed $50 a day for each day the
certificateholder fails to file the statenent of activities of
the trust. Upon notice to the certificateholder by the board
that the certificateholder has failed to file the annua
statenent or the statenent of activities of the trust, the
certificateholder's authority to sell preneed contracts shal
cease while such default continues. The board shall deposit
all sums collected under this section to the credit of the
Regul atory Trust Fund under the Division of Finance.

(11) The board may authorize the transfer of
certificates of authority and establish fees for the transfer
in an anmount not to exceed $100. Upon receipt of an
application for transfer, the executive director may grant a
tenmporary certificate of authority to the proposed transferee,
based upon criteria established by the board by rule, which
criteria shall pronote the purposes of this part ehapter in
protecting the consuner. Such a tenporary certificate of
authority shall expire at the conclusion of the next regular
neeting of the board unless renewed by the board.

(12) Each certificateholder shall pay to the
Regul atory Trust Fund under the Division of Finance an anount
establ i shed by the board not to exceed $5 for each preneed
contract entered into. This anmount nust be paid within 60 days
after the end of each quarter. These funds nust be used to
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defray the cost of the board and the departnent in
adm ni stering the provisions of this part echapter.

Section 59. Subsections (3), (5), (6), (7), (8), and
(11) of section 497.413, Florida Statutes, are anmended to
read:

497. 413 Preneed Funeral Contract Consumer Protection
Trust Fund. - -

(3) In addition to the anpbunts specified in subsection
(2), each renmittance shall contain such other additiona
information as needed by the board to carry out its
responsi bilities under this part ehapter and as prescribed by
rule of the board.

(5) The anounts renitted for deposit into the Preneed
Funeral Contract Consumer Protection Trust Fund shall not be
deened proceeds fromthe sale of a preneed contract within the
meani ng of this part ehapter.

(6) Upon the comencenent of a delinquency proceedi ng
pursuant to this part ehapter against a certificateholder, the
board nay use up to 50 percent of the bal ance of the trust
fund not already conmmitted to a prior delinguency proceeding
solely for the purpose of providing restitution to preneed
contract purchasers and their estates due to a
certificateholder's failure to provide the benefits of a
preneed contract or failure to refund the appropriate
princi pal anmount by reason of cancellation thereof. The
bal ance of the trust fund shall be deternined as of the date
of the delinquency proceeding.

(7) In any situation in which a delingquency proceeding
has not conmenced, the board may, in its discretion, use the
trust fund for the purpose of providing restitution to any
consuner, owner, or beneficiary of a preneed contract or
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simlar regulated arrangenent under this part ehapter entered
into after June 30, 1977. |If, after investigation, the board
determ nes that a certificatehol der has breached a preneed
contract by failing to provide benefits or an appropriate
refund, or that a provider, who is a forner certificatehol der
or an establishnment which has been regul ated under this part
chapter or chapter 470, has sold a preneed contract and has
failed to fulfill the arrangenment or provide the appropriate
refund, and such certificatehol der or provider does not
provi de or does not possess adequate funds to provide
appropriate refunds, paynents fromthe trust fund nmay be
aut hori zed by the board. |In considering whether paynents shal
be made or when considering who will be responsible for such
payrments, the board shall consider whether the
certificatehol der or previous provider has been acquired by a
successor who is or should be responsible for the liabilities
of the defaulting entity. Wth respect to preneed contracts
funded by life insurance, paynents fromthe fund shall be
made: if the insurer is insolvent, but only to the extent that
funds are not avail able through the |iquidation proceeding of
the insurer; or if the certificateholder is unable to perform
under the contract and the insurance proceeds are not
sufficient to cover the cost of the nerchandi se and services
contracted for. In no event shall the board approve paynents
in excess of the insurance policy linmts unless it deternines
that at the tine of sale of the preneed contract, the
i nsurance policy would have paid for the services and
ner chandi se contracted for. Such nonetary relief shall be in
an anount as the board nmay determ ne and shall be payable in
such manner and upon such conditions and ternms as the board
may prescribe. However, with respect to preneed contracts to
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be funded pursuant to s. 497.417, s. 497.419, s. 497.423, or
s. 497.425, any restitution nmade pursuant to this subsection
shal |l not exceed, as to any single contract or arrangenent,
the |l esser of the gross amount paid under the contract or 4
percent of the uncommitted assets of the trust fund. Wth
respect to preneed contracts funded by life insurance
policies, any restitution shall not exceed, as to any single
contract or arrangenent, the | esser of the face anpbunt of the
policy, the actual cost of the arrangenent contracted for, or
4 percent of the uncommtted assets of the trust fund. The
total of all restitutions nade to all applicants under this
subsection in a single fiscal year shall not exceed the
greater of 30 percent of the uncommitted assets of the trust
fund as of the end of the npbst recent fiscal year or $120, 000.
The departnent may use noneys in the trust fund to contract

wi th i ndependent vendors pursuant to chapter 287 to admi nister
the requirenents of this subsection

(8) Al noneys deposited in the Preneed Funera
Contract Consuner Protection Trust Fund together with al
accunmul ated i ncone shall be used only for the purposes
expressed in this section and shall not be subject to any
liens, charges, judgnents, garnishnments, or other creditor's
cl ai ns agai nst the certificateholder, any trustee utilized by
the certificatehol der, any conpany providing a surety bond as
specified in this part ehapter, or any purchaser of a preneed
contract. No preneed contract purchaser shall have any vested
rights in the trust fund.

(11) No person shall make, publish, dissemn nate,
circulate, or place before the public, or cause, directly or
indirectly, to be nmade, published, disseninated, circul ated,
or placed before the public, in a newspaper, nagazi ne, or
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ot her publication, or in the formof a notice, circular

panphl et, letter, or poster, or over any radio station or
television station, or in any other way, any advertisenent,
announcenent, or statenent which uses the exi stence of the
Preneed Funeral Contract Consumer Protection Trust Fund for

t he purpose of sales, solicitation, or inducenent to purchase
any formof preneed contract covered under this part echapter

Section 60. Section 497.415, Florida Statutes, is
amended to read:

497.415 Omnership of proceeds received on contracts. --

(1) Subject to the provisions of this part echapter
all funds paid pursuant to a preneed contract by a purchaser
to a certificateholder shall be the sole property of, and
within the full dom nion and control of, said
certificatehol der.

(2) Subject to the provisions of this part echapter
the relationship between the purchaser of a preneed contract
and a certificateholder shall be deened for all purposes as a
debtor-creditor rel ationship.

Section 61. Subsections (1), (3), and (5) and
par agraph (c) of subsection (4) of section 497.417, Florida
Statutes, 1998 Suppl enent, are anended to read:

497.417 Disposition of proceeds received on
contracts. --

(1) Any person who is paid, collects, or receives
funds under a preneed contract for funeral services or
ner chandi se or burial services or nerchandi se shall deposit in
this state an anpunt at |east equal to the sumof 70 percent
of the purchase price collected for all services sold and
facilities rented; 100 percent of the purchase price collected
for all cash advance itens sold; and 30 percent of the
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purchase price collected or 110 percent of the whol esal e cost,
whi chever is greater, for each item of nerchandi se sold. The
net hod of deternining whol esal e cost shall be established by
rule of the board and shall be based upon the
certificatehol der's stated whol esal e cost for the 12-nonth
period beginning July 1 during which the initial deposit to
the preneed trust fund for the preneed contract is nmade. Such
deposits shall be nade within 30 days after the end of the
cal endar nonth in which paynent is received, under the terns
of a revocable trust instrunent entered into with a nationa
or state bank or savings and | oan associ ati on havi ng trust
powers or a trust conpany. The trustee shall take title to
the property conveyed to the trust for the purpose of
i nvesting, protecting, and conserving it for the
certificateholder; collecting incone; and distributing the
principal and incone as prescribed in this part ehapter. The
certificateholder is prohibited fromsharing in the discharge
of these responsibilities, except that the certificatehol der
may request the trustee to invest in tax-free investnents and
may appoi nt an adviser to the trustee. The trust agreenent
shal|l be submtted to the board for approval and filing. The
funds shall be held in trust, both as to principal and incone
earned thereon, and shall remain intact, except that the cost
of the operation of the trust or trust account authorized by
this section may be deducted fromthe incone earned thereon
The contract purchaser shall have no interest whatsoever in,
or power what soever over, funds deposited in trust pursuant to
this section. In no event may said funds be | oaned to a
certificateholder, an affiliate of a certificateholder, or any
person directly or indirectly engaged in the burial, funera
hone, or cenetery business. Furthernore, the
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1| certificateholder's interest in said trust shall not be

2| pl edged as collateral for any | oans, debts, or liabilities of
3| the certificateholder and shall not be transferred to any

4 | person without the prior witten approval fromthe departnent
5] and the trustee which shall not be unreasonably wi thhel d.

6 | Even though the certificatehol der shall be deened and treated
7] as the settlor and beneficiary of said trust for all purposes,
8| all of said trust funds are exenpt fromall clains of

9] creditors of the certificatehol der except as to the clainms of
10 | the contract purchaser, her or his representative, the board,
11| or the departnent.

12 (3) The trustee shall mmke regul ar val uati ons of

13 | assets it holds in trust and provide a report of such

14 | valuations to the certificateholder at |east quarterly. Any
15 | person who w thdraws appreciation in the value of trust, other
16 | than the pro rata portion of such appreciation which nmay be
17 | wi t hdrawn upon the death of a contract beneficiary or upon

18 | cancel l ation of a preneed contract, shall be required to nmake
19 | additional deposits fromher or his own funds to restore the
20 | aggregate value of assets to the value of funds deposited in
21| trust, but excluding fromthe funds deposited those funds paid
22 | out upon preneed contracts which such person has fully
23 | perfornmed or which have been ot herwi se withdrawn, as provided
24 | for in this part ehapter. The certificatehol der shall be
25| liable to third parties to the extent that incone fromthe
26 | trust is not sufficient to pay the expenses of the trust.
27 (4) The trustee of the trust established pursuant to
28 | this section shall only have the power to:
29 (c) Comingle the property of the trust with the
30 | property of any other trust established pursuant to this part
31
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1 | ehapter and nake correspondi ng all ocati ons and di vi si ons of

2| assets, liabilities, incone, and expenses.

3 (5) The certificateholder, at her or his election

4 | shall have the right and power, at any tine, to revest init
5|title to the trust assets, or its pro rata share thereof,

6| provided it has conplied with s. 497.423 or s. 497.425.

7 | Notwi t hstandi ng anything contained in this part ehapter to the
8| contrary, the certificateholder, via its election to sell or
9| offer for sale preneed contracts subject to this section

10 | shall represent and warrant, and is hereby deened to have done
11| such, to all federal and Florida taxing authorities, as well
12| as to all potential and actual preneed contract purchasers,
13| that s. 497.423 or s. 497.425 is a viable option available to
14 )it at any and all relevant tines. |If in the

15| certificateholder's opinion it does not have the ability to
16 | select the financial responsibility alternative of s. 497.423
17 | or s. 497.425, then it shall not have the right to sell or

18 | solicit contracts pursuant to this section

19 Section 62. Subsection (9) of section 497.419, Florida
20| Statutes, is anended to read:
21 497.419 Cancell ation of, or default on, preneed
22 | contracts. --
23 (9) Persons who purchase nmerchandi se or burial rights
24 | pursuant to this part ehapter shall have the right to sell
25| alienate, or otherw se transfer the nmerchandi se or buri al
26 | rights subject to and in accordance with rul es adopted by the
27 | board.
28 Section 63. Paragraph (b) of subsection (10) of
29 | section 497.423, Florida Statutes, is anended to read:
30 497. 423 Evidence of financial responsibility as
31| alternative to trust deposit.--
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(10) Every certificateholder electing to be governed
by this section shall have its financial statenents, subnitted
to the departnent pursuant to s. 497.407, audited by an
i ndependent public accountant certified pursuant to chapter
473. The financial statenents shall contain, in accordance
with generally accepted accounting principles, for two or nore
consecutive annual periods, the foll ow ng:

(b) Notes to the financial statenents considered
customary or necessary for full disclosure and adequate
under st andi ng of the financial statenents, financial
condition, and operation of the certificateholder. The notes
shal |l include a schedul e, based upon statutory accounting
principles, indicating that the certificatehol der which has
held a certificate pursuant to this part ehapter for |ess than
10 years has a current ratio of no less than 3 to 1 of current
assets to current liabilities and net assets of at |east
$600, 000 or that the certificatehol der which has held a
certificate pursuant to this part ehapter for 10 years or nore
has a current ratio of no less than 2 to 1 of current assets
to current liabilities and net assets of at |east $400, 000.

Section 64. Section 497.427, Florida Statutes, is
amended to read:

497. 427 Existing nerchandi se trust funds; proof of
conpliance with law. --The certificatehol der shall present to
the board prior to the inplenentation of the alternatives
provided in s. 497.425 docunentati on which denonstrates that
t he existing nerchandi se trust fund conplies with the |aw and
that the elected alternative plan conforns to the requirenents

of this part chapter.
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Section 65. Subsections (1) and (2) of section
497.429, Florida Statutes, 1998 Suppl enent, are anended to
read:

497.429 Alternative preneed contracts. --

(1) Nothing in this part ehapter shall prevent the
purchaser and the certificatehol der fromexecuting a preneed
contract upon the terns stated in this section. Such
contracts shall be subject to all provisions of this part
chapter except:

(a) Section 497.409(2).

(b) Section 497.415.

(c) Section 497.417(1), (3), and (5).

(d) Section 497.419(1), (2), and (5).

(e) Section 497.421.

(f) Section 497.423.

(g) Section 497.425.

(2) The contract nust require that a trust be
establ i shed by the certificatehol der on behalf of, and for the
use, benefit, and protection of, the purchaser and that the
trustee nust be a national or state bank or savings and | oan
associ ation having trust powers or a trust conpany with the
same powers of investnent as provided el sewhere in this part
chapter

Section 66. Section 497.431, Florida Statutes, is
amended to read:

497.431 Exanminations and investigations.--The
departnment shall, as often as it nmay deem necessary but at
| east once every 3 years, exanine the business of any person
writing preneed contracts and any guarant eei ng organi zati on
exi sting under this part ehapter to the extent applicable.
The exanination shall be at the expense of the person or
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organi zation exanined as provided in this section and shall be
made by the designated representative or exam ner of the
departnment. The witten report of each such exani nation, when
conpl eted, shall be filed in the office of the board and, when
so filed, shall constitute a public record. Any such person or
organi zati on bei ng exani ned shall produce, upon request, al
records of the conpany or organization. The desi gnated
representative of the board may at any tine exam ne the
records and affairs of any such person or organization
whet her in connection with a fornmal examnmination or not. The
board nay wai ve the exam nation requirenents of this section
if the certificateholder or guaranteeing organi zation subnmits
audited financial statenents. The departnent may charge an
exam nation fee prescribed by rule, but such fee may not
exceed $300 per 8-hour day for each exami ner. Such
exam nation fee shall be cal culated on an hourly basis and
shall be rounded to the nearest hour. For out-of-state
travel, the licensee shall also pay the travel expense and per
di em subsi stence al |l owance provided for state enpl oyees under
s. 112.061. The departnent shall be entitled to recover the
reasonabl e and justifiable costs of investigation if the
investigation results in judicial or adm nistrative
di sciplinary action

Section 67. Subsection (1) of section 497.435, Florida
Statutes, is anended to read:

497.435 Adninistrative fine in lieu of revocation or
suspension of certificate of authority.--

(1) If the board finds that one or nore grounds exi st
for the discretionary suspension or revocation of a
certificate of authority issued under this part ehapter, it
may, in |lieu of such suspension or revocation, inpose a fine
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1| upon the certificateholder in an anbunt not to exceed $1, 000

2| for each nonwillful violation and in an anpbunt not to exceed

3| $10,000 for each willful violation

4 Section 68. Subsections (1) and (3), paragraph (c) of
5| subsection (6), and paragraph (d) of subsection (7) of section
6| 497.439, Florida Statutes, are anended to read:

7 497.439 Preneed sal es agents. --

8 (1) Al individuals who offer preneed contracts to the
9| public, or who execute preneed contracts on behalf of a

10 | certificatehol der, including all individuals who offer, sell
11 ]| or sign contracts for the preneed sale of burial rights, shal
12 | be registered with the board as preneed sal es agents, pursuant
13| to this section, unless such individuals are |icensed as

14 | funeral directors pursuant to this part chapter

15 (3) A certificateholder shall be responsible for the
16 | activities of all preneed sales agents and all funera

17 | directors acting as preneed sales agents, who are affiliated
18 | with the certificatehol der and who performany type of

19 | preneed-rel ated activity on behalf of the certificatehol der

20| In addition to the preneed sal es agents and funeral directors
21| acting as preneed sal es agents, each certificatehol der shal

22 | al so be subject to discipline if its preneed sal es agents or
23| funeral directors acting as preneed sal es agents viol ate any
24 | provision of this part ehapter

25 (6) The qualifications for a preneed sal es agent are
26 | as foll ows:

27 (c) The applicant nust not have any felony or

28 | mi sdeneanor convictions that relate to any activity regul ated
29 | by this part chapter

30 (7) An application for registration as a preneed sal es
31| agent shall be subnitted to the department with an application
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fee of $100 by certified mail, return receipt requested, by
the certificateholder on a formthat has been approved by the
board and shall contain, at a mininmum the foll ow ng

(d) A representation, signed by the certificatehol der
that the applicant is authorized to offer, sell, and sign
preneed contracts on behalf of the certificatehol der, and that
the certificateholder has trained the applicant in the
provi sions of this part ehapter relating to preneed sales as
determ ned by the board, the provisions of the
certificateholder's preneed contract, and the nature of the
ner chandi se, services, or burial rights sold by the
certificatehol der.

Section 69. Section 497.441, Florida Statutes, is
amended to read:

497.441 Acceptability of funeral and buri al
ner chandi se. - - Each person who engages in preneed sal es of
funeral or burial nerchandise shall deternmine, and notify the
purchaser in witing prior to the conpletion of the contract,
that the nerchandi se being considered for purchase will be
accepted in the cenetery of the purchaser's choice. The
failure to conply with this part ehapter shall nullify the
agreenent, and all noneys paid in shall be returned,
not wi t hst andi ng the exi stence of any |iqui dated danages
provi sion pursuant to s. 497.419(2).

Section 70. Section 497.443, Florida Statutes, is
amended to read:

497.443 Unfair nethods of conpetition and unfair or
deceptive acts or practices prohibited.--No person shal
engage in this state in any trade practice which is defined in
this part ehapter as, or determined pursuant to s. 497.445 to
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be, an unfair nethod of conpetition or an unfair or deceptive
act or practice.

Section 71. Subsections (1) and (3) of section
497. 447, Florida Statutes, are anended to read:

497. 447 Prohibited practices; hearings, wtnesses,
appear ances, production of books, and service of process.--

(1) \Whenever the board has reason to believe that any
person has engaged, or is engaging, in this state in any
unfair nmethod of conpetition or any unfair or deceptive act or
practice as defined in s. 497.445, or is engaging in the sale
of preneed contracts w thout being properly licensed as
required by this part ehapter, and that a proceeding by the
board in respect thereto would be in the interest of the
public, the board shall conduct or cause to have conducted a
hearing in accordance with chapter 120.

(3) A statenent of charges, notice, or order or other
process under this part ehapter may be served by anyone duly
aut hori zed by the departnent, either in the manner provided by
| aw for service of process in civil actions or by certifying
and nmailing a copy thereof to the person affected by such
statenent, notice, or order or other process at her or his or
its residence or principal office or place of business. The
verified return by the person so serving such statenent,
notice, or order or other process, setting forth the manner of
the service, shall be proof of the service; and the return
postcard recei pt for such statenent, notice, or order or other
process, certified and mailed as provided in this subsection
shal | be proof of service of the statenment, notice, or order
or other process.

Section 72. Section 497.515, Florida Statutes, is
amended to read:
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1 497.515 Additional prohibited acts.--In addition to

2| the acts set forth elsewhere in this part ehapter, the

3] following acts are prohibited:

4 (1) Requiring | ot owners or current custoners to nake
5| unnecessary visits to the cenetery conpany office for the

6 | purpose of solicitation.

7 (2) Soliciting that overreaches and takes advant age of
8| a custoner's ignorance or enotional vulnerability.

9 (3) Failing to disclose all fees and costs the

10 | custonmer nmay incur to use the burial rights or nerchandi se

11 | purchased.

12 (4) Failing to provide a detailed description on the
13| witten contract of all burial nerchandi se purchased.

14 (5) Failing to honor cancellations and issue refunds
15| as provided by s. 497.419.

16 (6) M srepresenting any burial nerchandi se or service
17 | when offered for sale to the public.

18 (7) Failing to obtain witten authorization fromthe
19| fanily or next of kin of the deceased prior to disinternent,
20 | di sentonmbnent, or di si nurnment.
21 Section 73. Subsection (1) of section 497.517, Florida
22| Statutes, is anended to read:
23 497.517 Attorney's fees.--
24 (1) Inany civil litigation resulting froma
25 | transaction involving a violation of this part ehapter, the
26 | court may award to the prevailing party, after judgnment in the
27 | trial court and exhaustion of any appeal, reasonable
28 | attorney's fees and costs fromthe nonprevailing party in an
29 | anobunt to be determined by the trial court.
30 Section 74. Section 497.519, Florida Statutes, is
31 | anended to read
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497.519 Penalties.--Any officer or director, or person
occupying simlar status or performng sinilar functions, of a
certificateholder which fails to make required deposits to any
trust fund required by this part ehapter; any director
of ficer, agent, or enployee of a certificatehol der who nmakes
any unl awful withdrawal of funds from any such account or who
knowi ngly discloses to the departnent or an enpl oyee t hereof
any fal se report made pursuant to this part ehapter; or any
person who willfully violates any of the provisions of this
part ehapter commits a felony of the third degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 75. Section 497.525, Florida Statutes, is
amended to read:

497.525 Disposition of fees and penalties.--Al fees
and penalties collected pursuant to this part ehapter shall be
deposited in the Regulatory Trust Fund of the departnent.

Section 76. Section 497.529, Florida Statutes, is
amended to read:

497.529 Civil liability.--The provisions of this part
chapter are cunmul ative to rights under the general civil and
common | aw, and no action of the departnent may abrogate such
rights to danages or other relief in any court.

Section 77. Section 497.531, Florida Statutes, is
amended to read:

497.531 Unauthorized arrangenents. --

(1) Any arrangenent to provide nerchandi se or services
as defined in this part ehapter, by which paynent for such
ner chandi se or services is to be paid for through a financi al
arrangenent, other than as authorized pursuant to this part
chapter, in which the provider of the nerchandi se or services
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1|is a beneficiary, party, agent, or owner is in violation of

2| this part chapter

3 (2) Any person who provides nerchandi se or services

4 | and who knowi ngly becones a beneficiary, agent, party, or

5| coowner as described in subsection (1) is in violation of this
6 | part chapter

7 Section 78. Paragraph (b) of subsection (1) of section
8| 501.022, Florida Statutes, is anended to read:

9 501.022 Hone solicitation sale; permt required.--

10 (1)

11 (b) The followi ng are excluded fromthe operation of
12 | this section:

13 1. Bona fide agents, business representatives, or

14 | sal espersons nmaking calls or soliciting orders at the usua

15| pl ace of business of a custoner regardi ng products or services
16 | for use in connection with the custoner's business.

17 2. Solicitors, salespersons, or agents making a cal

18 | or business visit upon the express invitation, oral or

19 | witten, of an inhabitant of the premises or her or his agent.
20 3. Tel ephone solicitors, sal espersons, or agents

21 | making calls which involve transactions that are unsolicited
22 | by the consuner and consunmated by tel ephone and wi t hout any
23 | other contact between the buyer and the seller or its

24 | representative prior to delivery of the goods or perfornmance
25| of the services.

26 4, Solicitors, sal espersons, or agents conducting a
27 | sale, lease, or rental of consunmer goods or services by

28 | sanpl e, catalog, or brochure for future delivery.

29 5. Mnors, as defined in s. 1.01(14), conducting hone
30| solicitation sales under the supervision of an adult

31 | supervisor who holds a valid hone solicitation sale permt.
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1| Mnors excluded from operation of this section nust, however,
2| carry personal identification which includes their full nane,
3| date of birth, residence address, and enployer and the nane

4| and permt nunber of their adult supervisor

5 6. Those sellers or their representatives that are

6| currently regulated as to the sale of goods and services by

7 | chapter 470, chapter 475, or part | of chapter 497.

8 7. Solicitors, salespersons, or agents making calls or
9| soliciting orders on behalf of a religious, charitable,

10 | scientific, educational, or veterans' institution or

11 | organi zation holding a sales tax exenption certificate under
12 | s. 212.08(7)(a).

13 Section 79. Subsection (15) of section 501. 604,

14| Florida Statutes, is anended to read:

15 501. 604 Exenptions.--The provisions of this part,

16 | except s. 501.608, do not apply to:

17 (15) A person who is licensed pursuant to chapter 470
18 | or part | of chapter 497 and who is soliciting within the

19 | scope of the license.
20 Section 80. Paragraph (d) of subsection (1) of section
21| 626.785, Florida Statutes, is anended to read:
22 626. 785 Qualifications for |license.--
23 (1) The departnent shall not grant or issue a license
24 | as life agent to any individual found by it to be
25 | untrustworthy or inconpetent, or who does not neet the
26 | followi ng qualifications:
27 (d) Must not be a funeral director or direct disposer
28 | or an enpl oyee or representative thereof, or have an office
29 1in, or in connection with, a funeral establishnment, except
30| that a funeral establishnent nmay contract with a life
31| insurance agent to sell a preneed contract as defined in part
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1|1 of chapter 497. Notw t hstandi ng other provisions of this

2 | chapter, such insurance agent may sell limted policies of

3 | insurance covering the expense of final disposition or burial

4 | of an insured in an anount not to exceed $7, 500.

5 Section 81. Subsection (3) of section 872.02, Florida

6| Statutes, 1998 Suppl enent, is anended to read:

7 872.02 Injuring or renoving tonb or nonunent;

8 | disturbing contents of grave or tonb; penalties.--

9 (3) This section shall not apply to any person acting
10 | under the direction or authority of the Division of Historica
11 | Resources of the Departnent of State, to ceneteries operating
12 | under part | or part Il of chapter 497, or to any person
13 | otherwi se authorized by law to renpove or disturb a tonb,

14 | nonunent, gravestone, burial nound, or simlar structure, or
15 ] its contents, as described in subsection (1).

16 Section 82. Subsection (1) of section 872.05, Florida
17 | Statutes, is anended to read:

18 872.05 Unmarked human burials. --

19 (1) LEGQ SLATIVE INTENT.--1t is the intent of the

20 | Legislature that all human burials and hunman skel etal renmins
21 | be accorded equal treatnent and respect based upon conmon

22 | human dignity without reference to ethnic origin, cultura

23 | background, or religious affiliation. This section applies to
24 | all human burials, hunan skel etal remains, and associ at ed

25| burial artifacts not otherw se protected under part | or part
26 | Il of chapter 497 or other state |law and found upon or within
27 | any public or private land in the state, including subnerged
28 | I ands.

29 Section 83. This act shall take effect July 1, 1999.
30

31
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2 HOUSE SUMVARY

3
Creates part |l of chapter 497, F.S., the "Neglected,

4 Abandoned, and Unllcensed_CEneter¥ Act." Provides ]
legislative findings and intent. Provides for retention

5 of "status as.a. cenetery. Provides exenptions. Provides
for applicability of specified praovisions of part |

6 Provides for investigation and nedi ation. Provides
conversion procedureS. Requires |icenses under part | for

7 certain activities. Provides for care and nmintenance,
Provides for joint and severable |iability. Provides for

8 i ngress. and egress. Provides | ocal governhent
reSponsibilities. Provides procedurées for declaring an

9 unl 1 censed cenetery abandoned. Provides for declaration
of _an unlicensed cenetery as negl ected. Provides for

10 private contracts. Requires a county reglstrY of
ceneteries. Requires surveyors to file a statenent of

11 cenetery location under certain circunstances. Provides
for citizen input in the county registry, Provides for

12 transfer of small| ceneteries under certain circunstances.
Provi des rul emaki ng authority to the Departnment of

13 Banki ng and Fi nanceé to inplenent the ac

14 . . .
Adds abandoned ceneteries to the term"historic property"

15 or "historic resource," Specifies responsibility of the
D vision of Historical Resources with respect to

16 i dentifying abandoned ceneteries and submtting grant
applications for historic preservation purposes. i

17 Speci fies power of the Florida Communities Trust to give
annual notice to city nanagers and county adm nistrators

18 of availabl e fundi ng”for nai ntenance of abandoned .
ceneteries. ProvideS for_deposit of certain noneys into

19 the Florida Communities Trust Fund and specifying uses of
such npneys. Requires the trust to prepare and submt

20 annually to the Board of Funeral and Cenetery Services a
report on such noneys and their subsequent uSe. Provides

21 for deposit of certain Punltlve_danages into the Florida
Communi ties Trust Fund tor specified purposes. Provides

22 for assessnent of additional costs in cases involving
crimnal _m schief and offenses concerni ng dead bodi eS and

23 graves. Provides for disposition of fundS coll ected.

24 . . .
Requires sellers of funeral nerchandi se or services and

25 sellers of burial rights, nerchandi se, or services to
?lve notice to prospective purchasers of the ownership of

26 he busi ness p[OVIdInP the rights, nerchandise, or
services. Requires related diSclosures in advertisenents

27 and contracts and on signs. Provides for voidability of
contracts not containing such disclosure, Requires

28 applications for cenetery |licenses _and |icense renewal s
to contain ownership infornmation. Requires specified .

29 state agencies to coordi nate recordkeeﬂlng and reporting
of data“on consuner conpl aints about the funeral and

30 cenetery iIndustries.

31
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