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Florida Senate - 1999 CS for SB 1588

By the Committee on Judiciary and Senator G ant

308- 1979A- 99
A bill to be entitled

An act relating to nediation; creating s.
44,1021, F.S.; providing that a court may not
refer a case involving donestic violence to
nedi ati on except under specified conditions;
providing legislative intent; requiring a court
to assess whether donestic violence is present
anong the parties; providing factors that the
court may consider in such assessnent; anendi ng
ss. 44.102, 44.201, F.S.; conformng
provisions; clarifying application of privilege
of communi cations nade in nediation; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (3) of section 44.102,
Fl ori da Statutes, are anended to read

44.102 Court-ordered nediation.--

(2) A court, under rules adopted by the Suprene Court:

(a) May refer to nediation all or any part of a filed
civil action, except as prohihbited by s. 44.1021

(b) Except as prohibited by s. 44,1021, shall refer to
nedi ation,in circuits in which a fanmly nedi ati on program has

been established and upon a court finding of a dispute, shaH-
refer—to—rediat+on all or part of custody, visitation, or

ot her parental responsibility issues as defined in s. 61.13.
Upon notion or request of a party, a court shall not refer any
case to nediation if it finds there has been a history of
donestic violence that would conprom se the nedi ation process.
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(c) May refer to nediation,in circuits in which a

dependency or in need of services nediation program has been

establ i shed, may—+efer—tonediation all or any portion of a

matter relating to dependency or to a child in need of
services or a famly in need of services. Upon notion or

request of a party, a court shall not refer any case to

nediation if it finds there has been a history of donestic

vi ol ence whi ch woul d conprom se the nedi ati on process.

(3) Each party involved in a court-ordered nedi ation
proceeding has a privilege to refuse to disclose, and to
prevent any person present at the proceedi ng from di scl osing,
communi cati ons made during such proceeding. This privil ege

does not negate statutory or ethical duties of any person to

report abuse, negl ect, abandonnent, or exploitation; nor does

it prevent a nediator fromnotifying | aw enforcenent agenci es,

the intended victim or the intended victim s parent or

guardi an of any violence or threats of violence occurring

during nediation. All oral or witten communications in a

nedi ati on proceedi ng, other than an executed settl enment
agreenent, shall be exenpt fromthe requirenents of chapter
119 and shall be confidential and inadm ssible as evidence in
any subsequent | egal proceeding, unless all parties agree
ot herwi se.

Section 2. Section 44.1021, Florida Statutes, is
created to read

44.1021 Court-ordered nedi ati on when donestic viol ence

nmay be present. --

(1) The existence of donestic violence poses serious

and significant challenges to participants, nediators, and the

courts. Violence and the threat of violence, as well as

el enents of donination and control by one party over another
2
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party, can endanger participants, nediators, and court

personnel, as well as undernmi ne a successful and fair

nedi ati on process. Because issues of donestic viol ence appear

to be nost prevalent in fanily cases, it is the intent of the

Legi sl ature that these cases receive additional screening and

consi deration. However, it is recognized that the sane

dynani cs can occur in other civil cases, and thus a focus on

fam ly cases should not be interpreted to exclude other civil

cases. It is the further intent of the Legislature that

crimnal charges of donestic violence not be referred to

nedi ati on.
(2) Before referring or ordering a fanmly case to

nmedi ati on, the court shall assess whether donestic violence is

or has been present anong the parties. To nmake such an

assessnent, the court shall require all parties to report the

exi stence of donmestic violence anbng the parties. In addition

the court may consi der whether there is:

(a) An injunction for protection against donestic

vi ol ence or repeat violence by or against any party or the

children of any party;

(b) Acrinminal history of donestic violence; and

(c) Further information regarding donestic viol ence

whi ch has cone to the attention of the court and woul d i nform

its decision on whether the case could proceed to nediation

(3) If the court has reason to believe that donestic

violence is or has been present, the court shall require

nedi ation only if:

(a) The nediation is not objected to by any party on

t he grounds of donestic violence within 15 days after the

order of referral to nediation or 24 hours before the date

nmedi ation is schedul ed, whichever is earlier
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1 (b) The nediation will be provided by a certified
2| nmediator who is sufficiently trained in donestic viol ence
3 | cases;
4 (c) The nediator or nediation service has procedures
5| to protect the victimfromthe all eged perpetrator in
6 | accordance with rules adopted by the Suprene Court; and
7 (d) The court has forwarded the results of its
8 | assessnment to the nediator for review
9 Section 3. Subsection (4) of section 44.201, Florida
10 | Statutes, is anended to read:
11 44,201 Citizen Dispute Settlenent Centers;
12 | establishnent; operation; confidentiality.--
13 (4)(a) Each nediation session conducted by a Citizen
14 | Dispute Settlenent Center shall be nonjudicial and infornal
15| No adj udi cation, sanction, or penalty nmay be made or inposed
16 | by the nediator or the center. It is the intent of the
17 | Legislature that crimnal charges of donestic violence not be
18 | referred to nediation
19 (b) A Citizen Dispute Settlenent Center may refer the
20| parties to judicial or nonjudicial supportive service
21 | agenci es.
22 Section 4. This act shall take effect July 1, 1999.
23
24 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
o5 CONNITTEEBSEEggITUTE FOR
26
27 | Renmoves unnecessary reference to dependency cases or cases
08 involving children or famlies in need.
Revi ses basis for referral of certain cases to nediation to
29| Bomeet PcPal b ence wibhln 15 daye arler'rofer Mar %69 34 hour s
30 | before nedi ati on, whi chever is earlier.
31
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