Florida Senate - 1999 SB 1652
By Senator MKay

26- 1470- 99

1 A bill to be entitled

2 An act relating to civil actions; creating s.
3 40.50, F.S.; providing for instructions to

4 juries after the jury is sworn in; providing

5 for the taking of notes under certain

6 ci rcunst ances; providing for notebooks;

7 providing for witten questions; providing for
8 final instructions; anending s. 44.102, F. S

9 requiring that the court require nediation in
10 certain actions for nonetary dammges; creating
11 s. 44,1051, F.S.; providing for voluntary trial
12 resolution; providing for the appoi ntnent of a
13 trial resolution judge; providing for

14 conpensation; providing for fees; providing for
15 the tolling of applicable statutes of

16 limtation; providing for powers of trial

17 resol ution judges; providing for hearings and
18 evi dence; providing for appeal; providing for
19 application; anending s. 57.105, F.S.; revising
20 conditions for award of attorney's fees for
21 presenting unsupported clains or defenses;
22 aut hori zi ng danage awards agai nst a party for
23 unreasonabl e delay of litigation; authorizing
24 the court to inpose additional sanctions;
25 anending s. 768.79, F.S.; providing for the
26 applicability of offers of judgnent and dermand
27 of judgnent in cases involving nmultiple
28 plaintiffs; providing that subsequent offers
29 shal |l void previous offers; providing that
30 prior to awardi ng costs and fees the court
31 shal | determn ne whether the offer was
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1 reasonabl e under the circunstances known at the
2 time the offer was made; anending s. 57.071

3 F.S.; providing criteria under which expert

4 wi tness fees nmay be awarded as taxabl e costs;

5 providing for expedited trials; anending s.

6 768.77, F.S.; deleting a requirenent to itenize
7 future danages on verdict forms; anending s.

8 768.78, F.S.; confornming provisions relating to
9 al ternative nethods of paynent of danage awards
10 to changes nmade by the act; correcting a

11 cross-reference; creating s. 47.025, F.S.

12 providing that certain venue provisions in a

13 contract for inprovenent to real property are
14 voi d; specifying appropriate venue for actions
15 agai nst resident contractors, subcontractors,
16 and sub-subcontractors; requiring the clerk of
17 court to report certain informati on on

18 negl i gence cases to the Ofice of the State

19 Courts Administrator; anending s. 768.81, F.S.
20 providing for the apportionnent of danages on
21 the basis of joint and several liability when a
22 party's fault exceeds a certain percentage;

23 providing for the allocation of fault to a

24 nonparty; requiring that such fault nust be

25 proved by a preponderance of the evidence;

26 repealing s. 768.81(5), F.S., relating to the
27 applicability of joint and several liability to
28 actions in which the total anount of danages

29 does not exceed a specified anount; requiring
30 the Departnent of Insurance to contract with an
31 actuarial firmto conduct an actuarial analysis
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1 of expected reductions in judgnents and rel ated
2 costs resulting fromlitigation reforns;

3 speci fying the basis and due date for the

4 actuarial report; providing for a review of

5 rate filings by certain types of insurers after
6 a specified date; providing that such

7 provisions do not limt the refund of excessive
8 profits by certain insurers; anending s.

9 324.021, F.S.; providing a limtation on the

10 liability for bodily injury, property, and

11 econom ¢ damages for certain |essors and owners
12 of notor vehicles; providing for applicability;
13 creating s. 768.096, F.S.; providing an

14 enpl oyer with a presunption agai nst negligent
15 hiring under specified conditions in an action
16 for civil danmages resulting froman intentiona
17 tort conmitted by an enpl oyee; anending s.

18 768.095, F.S.; revising the conditions under

19 whi ch an enployer is i mune fromcivil
20 liability for disclosing information regarding
21 an enpl oyee to a prospective enployer; creating
22 s. 768.071, F.S.; providing limtations on
23 premises liability for a person or organization
24 owning or controlling an interest in a business
25 prem ses; providing for a presunption agai nst
26 liability; providing conditions for the
27 presunption; anending s. 768.075, F.S.
28 nodi fyi ng the conditions under which a person
29 or organi zati on owning or controlling an
30 interest in real property is liable for a
31 trespasser's injury or death; providing
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1 definitions; providing for the avoi dance of

2 liability to discovered and undi scovered

3 trespassers under described circunstances;

4 providing imunity fromcertain liability

5 arising out of the attenpt to comrt or the

6 conm ssion of a felony; creating s. 768. 36,

7 F.S.; prohibiting a plaintiff fromrecovering
8 danmages if plaintiff is nore than a specified
9 percentage at fault due to the influence of

10 al cohol i c beverages or drugs; creating s.

11 768. 725, F.S.; providing evidentiary standards
12 for an award of punitive damages; anendi ng s.
13 768.72, F.S.; revising provisions with respect
14 to clains for punitive damages in civil

15 actions; requiring clear and convi nci ng

16 evi dence of gross negligence or intentiona

17 m sconduct to support the recovery of such

18 damages; providing definitions; providing

19 criteria for the inposition of punitive damages
20 with respect to enployers, principals,
21 corporations, or other legal entities for the
22 conduct of an enpl oyee or agent; providing for
23 the application of the section; anending s.
24 768.73, F.S.; revising provisions with respect
25 to linmtations on punitive damages; providing
26 nonetary limtations; providing an exception
27 with respect to intentional msconduct;
28 providing for the effect of certain previous
29 punitive danmages awards; specifying the basis
30 for calculating attorney's fees on judgnents
31 for punitive damages; providing for the
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1 application of the section; creating s.

2 768. 735, F.S.; providing that ss.

3 768.72(2)-(4), 768.725, and 768.73, F.S.

4 relating to punitive damages, are inapplicable

5 to specified causes of action; linmting the

6 anount of punitive damages that nmay be awarded

7 to a claimant in certain civil actions

8 i nvol ving abuse or arising under ch. 400, F.S.

9 creating s. 768.736, F.S.; providing that ss.

10 768. 725 and 768.73, F.S., relating to punitive

11 danmages, do not apply to intoxicated

12 defendants; providing requirenents for a

13 contract for contingency fees in an action for

14 personal injury, property damages, or death due

15 to injury; providing notice requirenents;

16 limting the anpbunt of contingency fees

17 following an offer of early settlenent;

18 providing certain exceptions; providing for

19 severability; providing an effective date.

20

21| Be It Enacted by the Legislature of the State of Florida:

22

23 Section 1. Section 40.50, Florida Statutes, is created
24 | to read:

25 40.50 Jury duty and instructions in civil cases.--
26 (1) In any civil action immedi ately after the jury is
27 | sworn, the court shall instruct the jury concerning its

28 | duties, its conduct, the order of proceedings, the procedure
29 | for submitting witten questions of witnesses, and the

30| elenentary legal principles that will govern the proceedi ng as
31| provided in this section.
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(2) The court shall instruct that the jurors nay take

not es regardi ng the evidence and keep the notes for the

pur pose of refreshing their nmenory for use during recesses and

deli berations. The court nmay provide nmaterials suitable for

this purpose. The confidentiality of the notes should be

enphasi zed to the jurors. After the jury has rendered its

verdict, the notes shall be collected by the bailiff or clerk

who shall pronptly destroy them

(3) In any case in which the court determ nes that the

trial could exceed 5 days, the court shall provide a notebook

for each juror. Notebooks nay contain:

(a) A copy of the prelimnary jury instructions,

i ncluding special instructions on the issues to be tried.

(b) Jurors' notes.

(c) Wtnesses' nanes and either photographs or

bi ogr aphi es or both.

(d) Copies of key docunents adnitted into evidence and

an index of all exhibits in evidence.

(e) A glossary of technical terns.

(f) A copy of the court's final instructions.

In its discretion, the court may authorize docunents and

exhibits in evidence to be included in notebooks for use by

the jurors during trial to aid themin perforning their

duties. The prelimnary jury instructions should be renoved,

di scarded, and replaced by the final jury instructions before

the latter are read to the jury by the court.

(4) The court shall permt jurors to have access to

their notes and, in appropriate cases, notebooks during

recesses and del i berations.
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(5) The court shall permt jurors to submt to the

court witten questions directed to witnesses or to the court.

Opportunity shall be given to counsel to object to such

guestions out of the presence of the jury. The court may, as

appropriate, limt the subm ssion of questions to w tnesses.

(6) The court shall instruct the jury that any

guestions directed to witnesses or the court nust be in

writing, unsigned, and given to the bailiff. |If the court

determines that the juror's question calls for adnissible

evi dence, the question may be asked by court or counsel in the

court's discretion. Such question may be answered by

stipul ati on or other appropriate neans, including, but not

limted to, additional testinmony upon such terns and

limtations as the court prescribes. If the court determnes

that the juror's question calls for inadm ssible evidence, the

guestion shall not be read or answered. |If a juror's question

is rejected, the jury should be told that trial rules do not

permt sone questions to be asked and that the jurors should

not attach any significance to the failure of having their

guesti on asked.

(7) The court has discretion to give fina

instructions to the jury before closing argunents of counse

instead of after, in order to enhance jurors' ability to apply

the applicable law to the facts. |In that event, the court may

wi sh to withhold giving the necessary procedural and

housekeeping instructions until after closing argunents.
Section 2. Section 44.102, Florida Statutes, is
amended to read:
44.102 Court-ordered nediation. --
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(1) Court-ordered nediation shall be conducted
according to rules of practice and procedure adopted by the
Suprene Court.

(2) A court, under rules adopted by the Suprene Court:

(a) Must refer to nediation any filed civil action for

nonet ary danmmges, unl ess:

1. The action is a landlord and tenant dispute that

does not include a claimfor personal injury.

2. The action is filed for the purpose of collecting a

debt .
3. The action is a claimof nedical nal practice.

4. The action is governed by the Florida Shall d ai ns

Rul es.
5. The court determines that the action is proper for

referral to nonbinding arbitration under this chapter

6. The parties have agreed to binding arbitration

(b)tay May refer to nediation all or any part of a
filed civil action for which nediation is not required under

this section.

(c)ftb)y In circuits in which a fam |y medi ati on program
has been established and upon a court finding of a dispute,
shall refer to nmediation all or part of custody, visitation,
or other parental responsibility issues as defined in s.
61.13. Upon notion or request of a party, a court shall not
refer any case to nediation if it finds there has been a
hi story of donestic violence that would conproni se the
nedi ati on process.

(d)fe)y In circuits in which a dependency or in need of
servi ces nedi ati on program has been established, may refer to
nedi ation all or any portion of a matter relating to

8
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dependency or to a child in need of services or a famly in
need of services.

(3) Each party involved in a court-ordered nedi ation
proceeding has a privilege to refuse to disclose, and to
prevent any person present at the proceedi ng from di scl osing,
communi cati ons made during such proceeding. Al oral or
written comrunications in a nediation proceedi ng, other than
an executed settlenent agreenent, shall be exenpt fromthe
requi renments of chapter 119 and shall be confidential and
i nadni ssi bl e as evidence in any subsequent |egal proceeding,
unl ess all parties agree otherw se.

(4) There shall be no privilege and no restriction on
any di scl osure of conmunications nmade confidential in
subsection (3) in relation to disciplinary proceedings filed
agai nst nedi ators pursuant to s. 44.106 and court rules, to
the extent the communication is used for the purposes of such
proceedi ngs. In such cases, the disclosure of an otherwi se
privileged communi cati on shall be used only for the interna
use of the body conducting the investigation. Prior to the
rel ease of any disciplinary files to the public, al
references to otherwi se privileged communications shall be
deleted fromthe record. Wen an otherw se confidenti al
communi cation is used in a nediator disciplinary proceedi ng,
such communi cation shall be inadm ssible as evidence in any
subsequent | egal proceeding. "Subsequent |egal proceeding"
neans any | egal proceeding between the parties to the
nmedi ati on which follows the court-ordered nediation

(5) The chief judge of each judicial circuit shal
mai ntain a list of nediators who have been certified by the
Suprene Court and who have registered for appointnent in that
circuit.

9
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1 (a) \Whenever possible, qualified individuals who have
2| volunteered their time to serve as nediators shall be

3| appointed. If a nediation programis funded pursuant to s.

4| 44.108, volunteer nediators shall be entitled to rei nbursenent
5] pursuant to s. 112.061 for all actual expenses necessitated by
6 | service as a nedi ator

7 (b) Nonvol unteer nediators shall be conpensated

8 | according to rules adopted by the Suprene Court. If a

9| nediation programis funded pursuant to s. 44.108, a nedi ator
10 | may be conpensated by the county or by the parties. Wen a
11 | party has been declared indigent or insolvent, that party's
12 | pro rata share of a nediator's conpensation shall be paid by
13| the county at the rate set by administrative order of the

14 | chief judge of the circuit.

15 (6)(a) Wen an action is referred to nedi ati on by

16 | court order, the tine periods for responding to an offer of
17 | settlenent pursuant to s. 45.061, or to an offer or denand for
18 | judgnent pursuant to s. 768.79, respectively, shall be tolled
19 [ until:
20 1. An inpasse has been declared by the nediator; or
21 2. The nediator has reported to the court that no
22 | agreenent was reached.
23 (b) Sections 45.061 and 768. 79 notwi thstandi ng, an
24 | offer of settlenent or an offer or denmand for judgnent may be
25| nade at any tine after an i npasse has been declared by the
26 | nedi ator, or the nediator has reported that no agreenent was
27 | reached. An offer is deened rejected as of commencenent of
28 | trial
29 Section 3. Section 44.1051, Florida Statutes, is
30| created to read:
31 44,1051 Voluntary trial resolution.--
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(1) Two or nore parties who are involved in a civil

di spute may agree in witing to subnit the controversy to

voluntary trial resolutionin lieu of litigation of the issues

i nvolved, prior to or after a lawsuit has been filed, provided

that no constitutional issue is involved.

(2) |If the parties have entered into an agreenent that

provides for a nethod for appointnent of a nenber of The

Florida Bar in good standing for nore than 5 years to act as

trial resolution judge, the court shall proceed with the

appoi nt nent as prescri bed.

(3) The trial resolution judge shall be conpensated by

the parties according to their agreenent.

(4 Wthin 10 days after the subnission of the request

for binding voluntary trial resolution, the court shal

provide for the appointnent of the trial resol ution judge.

Once appointed, the trial resolution judge shall notify the

parties of the tinme and place for the hearing.

(5) Application for voluntary trial resolution shal

be filed and fees paid to the clerk of the court as if for

conplaints initiating civil actions. The clerk of the court

shal |l handl e and account for these matters in all respects as

if they were civil actions except that the clerk of the court

shal | keep separate the records of the applications for

voluntary binding trial resolution fromall other civil

actions.
(6) Filing of the application for binding voluntary

trial resolution will toll the running of the applicable

statutes of limtation.

(7) The appointed trial resolution judge shall have

such power to adninister oaths or affirnmations and to conduct

the proceedings as the rules of court provide. At the request
11
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of any party, the trial resolution judge shall issue subpoenas

for the attendance of witnesses and for the production of

books, records, docunents, and other evidence and may apply to

the court for orders conpelling attendance and production

Subpoenas shall be served and shall be enforceable as provided

by | aw.
(8) The hearing shall be conducted by the trial

resol ution judge, who may deternine any question and render a

final decision.
(9) The Florida Evidence Code shall apply to al
proceedi ngs under this section

(10) Any party may enforce a final decision rendered

in avoluntary trial by filing a petition for final judgnent

in the circuit court in the circuit in which the voluntary

trial took place. Upon entry of final judgnent by the circuit

court an appeal nmy be taken to the appropriate appellate

court. The "harm ess error doctrine" shall apply in al

appeals. No further review shall be pernmitted unless a

constitutional issue is raised. Factual findings deternined in

the voluntary trial shall not be subject to appeal

(11) If no appeal is taken within the tine provided by

rules of the Suprene Court, the decision shall be referred to

the presiding court judge in the case, or, if one has not been

assigned, to the chief judge of the circuit for assignnent to

a circuit judge, who shall enter such orders and judgnents as

are required to carry out the terns of decision, which orders

shal |l be enforceable by the contenpt powers of the court and

for which judgnent executions shall issue on request of a

party.
(12) This section does not apply to any dispute

i nvolving child custody, visitation, or child support, or to
12
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any dispute that involves the rights of a person who is not a

party to the voluntary trial resol ution
Section 4. Section 57.105, Florida Statutes, is
anended to read:

57.105 Attorney's fee; sanctions for raising unfounded

clains or defenses; danmges for delay of litigation.--

(1) Upon the court's initiative or notion of any

party,the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal anpbunts by the |osing
party and the losing party's attorney on any clai mor defense

at any tine during a +f—any civil proceeding or action in

which the court finds that the losing party or the | osing

party's attorney knew or should have known that a claimor

defense when initially presented to the court or at any tine

before trial

(a) Was not supported by the material facts necessary

to establish the claimor defense; or

(b) Would not be supported by the application of
then-existing law to those material facts. there—was—a
I I F . et ablei f eitd I F
. L I Lo Lot f the tos ;
provi-ded

However, that the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the exi stence of

those material facts. If the court awards attorney's fees to a
cl ai mant pursuant to this subsection fHnds—that—there—was—a

I I F . et ablei e eitd I F
rat-sed—by—the—defense, the court shall also award prejudgnent

i nt erest.
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CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPRER O

Florida Senate - 1999 SB 1652
26-1470-99

(2) Subsection (1) does not apply if the court

determines that the claimor defense was initially presented

to the court as a good-faith attenpt with a reasonabl e

probability of changing then-existing law as it applied to the

mat eri al facts.

(3) At any tine in any civil proceeding or action in

whi ch the noving party proves by a preponderance of the

evi dence that any action taken by the opposing party,

including, but not linmted to, the filing of any pl eading or

part thereof, the assertion of or response to any di scovery

demand, the assertion of any claimor defense, or the response

to any request by any other party, was taken primarily for the

pur pose of unreasonabl e delay, the court shall award damages

to the noving party for the tine necessitated by the conduct

i n question.

(4) The court also may inpose such additiona

sanctions or other renedies as are just and warranted under

the circunstances of the particular case, including, but not

limted to, contenpt of court, award of taxable costs,

striking of a claimor defense, or dismissal of the pleading.

(5) 2y If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
any action to enforce the contract, the court may al so al | ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
wWith respect to the contract. This subsection applies to any
contract entered into on or after October 1, 1988. Fhis—act
shaH—take—effeet—Cctober—1,—1988,—and—shat-—appty—to
contracts—entered—into—on——said-date—or—thereafter—

Section 5. Subsections (3), (5), and (7) of section
768.79, Florida Statutes, are anended to read:
14
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768.79 O fer of judgnent and demand for judgnent.--

(3) The offer shall be served upon the party to whom
it is nmade, but it shall not be filed unless it is accepted or
unless filing is necessary to enforce the provisions of this
section. In any case involving nmultiple party plaintiffs or

nmultiple party defendants, an offer shall specify its

applicability to each party and may specify any conditions

t hereof. Each individual party may thereafter accept or reject

the offer as the offer applies to such party.

(5) An offer may be withdrawn in witing which is
served before the date a witten acceptance is filed. Once
wi thdrawn, an offer is void. A subsequent offer to a party

shal | have the effect of voiding any previous offer to that

party.
(7)(a) Prior to awarding costs and fees pursuant to

this section, the court shall determ ne whether the offer was

reasonabl e under the circunstances known at the tine the offer

was nmade. If a party is entitled to costs and fees pursuant to
the provisions of this section, the court may, inits

di scretion, determine that an offer was not namde in good
faith. In such case, the court may disallow an award of costs
and attorney's fees.

(b) \When deternining the reasonabl eness of an award of
attorney's fees pursuant to this section, the court shal
consider, along with all other relevant criteria, the
followi ng additional factors:

1. The then apparent nerit or lack of nerit in the
claim

2. The nunber and nature of offers made by the
parties.

15
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3. The cl oseness of questions of fact and | aw at
i ssue.

4. \Wet her the person making the offer had
unreasonably refused to furnish informati on necessary to
eval uate the reasonabl eness of such offer

5. \Whether the suit was in the nature of a test case
presenting questions of far-reaching inportance affecting
nonparti es.

6. The anount of the additional delay cost and expense
that the person nmaking the offer reasonably woul d be expected
to incur if the litigation should be prol onged.

Section 6. Section 57.071, Florida Statutes, is
amended to read:

57.071 Costs; what taxable.--

(1) If costs are awarded to any party,the follow ng
shall al so be al |l owed:

(a) £y The reasonabl e prem uns or expenses paid on al
bonds or other security furnished by such party.

(b) £2) The expense of the court reporter for per diem
transcri bi ng proceedi ngs and depositions, including opening
statenents and argunents by counsel

(c)3) Any sales or use tax due on |egal services
provided to such party, notw thstandi ng any other provision of
law to the contrary.

(2) Expert witness fees shall not be awarded as

t axabl e costs unl ess:

(a) The party retaining the expert witness files a

witten notice with the court and with each opposing party

within 30 days after the entry of an order setting the trial

date, which notice shall specify the expertise and experience

of the expert, the rate of conpensation of the expert w tness,
16
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the subject matters or issues on which the expert is expected

to render an opinion, and an estinmate of the overall fees of

the expert witness, including the fee for trial testinony. If

the rate of conpensation is hourly, the estimted overall fee

may be stated in terns of estimated hours; and

(b) The party retaining the expert wi tness furnishes

each opposing party with a witten report signed by the expert

Wi tness which sumarizes the expert witness's opinions and the

factual basis of the opinions, including docunentary evidence

and the authorities relied upon in reaching the opinions. Such

report shall be filed at | east 10 days prior to discovery

cut-off, 45 days prior to the trial, or as otherw se

determ ned by the court.

Section 7. Expedited trials.--Upon the joint

stipulation of the parties to any civil case, the court nay

conduct an expedited trial as provided in this section. Were

two or nore plaintiffs or defendants have a unity of interest,

such as a husband and wife, they shall be considered one party

for the purpose of this section. Unless otherw se ordered by

the court or agreed to by the parties with approval of the

court, an expedited trial shall be conducted as foll ows:

(1) Al discovery in the trial shall be conpl eted

wi thin 60 days.

(2) Al interrogatories and requests for production

nust be served within 10 days and all responses nust be served

within 20 days after receipt.

(3) The court shall determ ne the nunber of

depositions required.

(4) The case may be tried to a jury.

(5) The case nust be tried within 30 days after the

60-day di scovery cut-off.

17
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(6) The trial nust be linmted to 1 day.
(7) The jury selection nust be limted to 1 hour

(8) The plaintiff will have 3 hours to present its

case, including its opening, all of its testinony and

evi dence, and its closing.

(9) The defendant will have 3 hours to present its

case, including its opening, all of its testinony and

evi dence, and its closing.

(10) The jury will be given "plain |anguage" jury

instructions at the beginning of the trial as well as a "plain

| anguage" jury verdict form The jury instructions and verdict

formnust be agreed to by the parti es.

(11) The parties will be pernitted to introduce a

witten report of any expert and the expert's curriculumvitae

instead of calling the expert to testify live at trial

(12) At trial the parties nay use excerpts from

depositions, including video depositions, regardl ess of where

t he deponent |ives or whether the deponent is available to

testify.

(13) The Florida Evidence Code and the Florida Rul es
of Cvil Procedure will apply.

(14) There will be no continuances of the trial absent

extraordi nary circunstances.
Section 8. Section 768.77, Florida Statutes, is
amended to read:
768.77 ltem zed verdict.--
- In any action to which this part applies in which

the trier of fact determines that liability exists on the part
of the defendant, the trier of fact shall, as a part of the
verdict, item ze the anobunts to be awarded to the cl ai mant
into the followi ng categories of danages:

18
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1) &) Anmounts intended to conpensate the clainmnt for
economnm ¢ | osses;
(2) by Anpunts intended to conpensate the claimant for

noneconom c | osses; and
(3) ey Anobunts awarded to the claimant for punitive
damages, if applicable.

Section 9. Paragraph (a) of subsection (1) of section
768.78, Florida Statutes, is anended to read:

768.78 Alternative nethods of paynent of damage
awar ds. - -

(1)(a) In any action to which this part applies in
whi ch the court determ nes that trier—offact—rakes an award
to conpensate the claimant includes fe+ future econom c | osses

whi ch exceed $250, 000, paynent of anmounts intended to
conpensate the claimant for these | osses shall be nade by one
of the followi ng neans, unless an alternative nethod of
payment of danmmges is provided in this section:

1. The defendant may nmake a | unp-sum paynent for al
damages so assessed, with future econom c | osses and expenses
reduced to present value; or

19
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2. Subject to the provisions of this subsection, the
court shall, at the request of either party, unless the court
determ nes that nanifest injustice would result to any party,
enter a judgnent ordering future econom ¢ damages, as item zed
pursuant to s. 768.77(1){a), in excess of $250,000 to be paid
in whole or in part by periodic paynents rather than by a
| unp-sum paynent.

Section 10. Section 47.025, Florida Statutes, is
created to read

47.025 Actions against contractors.--Any venue

provision in a contract for inprovenent to real property which

requires a legal action against a resident contractor

subcontractor, or sub-subcontractor, as defined in part | of

chapter 713, to be brought outside this state is void as a

matter of public policy if enforcenent woul d be unreasonabl e

and unjust. To the extent that the venue provision in the

contract is void under this section, any legal action arising

out of that contract shall be brought only in this state in

the county where the defendant resides, where the cause of

action accrued, or where the property in litigation is

| ocated, unless the parties agree to the contrary.

Section 11. Through the state's uniformcase reporting

system the clerk of court shall report to the Ofice of the

State Courts Adnministrator informati on from each settl enent or

jury verdict and final judgnent in negligence cases as defined
in section 768.81(4), Florida Statutes, as the President of
the Senate and the Speaker of the House of Representatives

deem necessary fromtine to tine. The infornmation shal

i ncl ude, but need not be limted to: the nane of each

plaintiff and defendant; the verdict; the percentage of fault

of each; the anpbunt of econom ¢ damages and nonecononic
20
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1| damages awarded to each plaintiff, identifying those danages

2| that are to be paid jointly and severally and by which

3 | defendants; and the anpbunt of any punitive damages to be paid

4 | by each def endant.

5 Section 12. Subsection (3) of section 768.81, Florida

6| Statutes, is anended, and subsection (5) of that section is

7 | repeal ed, to read

8 768.81 Conparative fault.--

9 (3) APPORTI ONVENT OF DAMAGES.--1n cases to which this
10 | section applies, the court shall enter judgnent against each
11| party liable on the basis of such party's percentage of fault
12 | and not on the basis of the doctrine of joint and severa
13| liability; provided that with respect to any party whose
14 | percentage of fault equals or exceeds that of a particular
15| clai mant and whose fault exceeds 33 percent, the court shal
16 | enter judgnent with respect to econoni c danmages agai nst that
17 | party on the basis of the doctrine of joint and severa
18| liability.

19 (a) In order to allocate any or all fault to a

20 | nonparty, a defendant nust affirmatively plead the fault of a
21 | nonparty and, absent a showi ng of good cause, identify the

22 | nonparty, if known, or describe the nonparty as specifically
23| as practicable, either by notion or in the initial responsive
24 | pl eadi ng when defenses are first presented, subject to

25 | anendnent any tine before trial in accordance with the Florida
26 | Rules of Civil Procedure.

27 (b) In order to allocate any or all fault to a

28 | nonparty and i nclude the nanmed or unnaned nonparty on the

29 | verdict formfor purposes of apportioni ng damages, a def endant
30| nust prove at trial, by a preponderance of the evidence, any
31
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or all fault of the nonparty in causing the plaintiff's

injuries.

Section 13. (1) The Departnent of I|nsurance shall

after issuing a request for proposals, contract with a

nati onal independent actuarial firmto conduct an actuari al

anal ysis, consistent with generally accepted actuari al

practices, of the expected reduction in liability judgnents,

settlenents, and related costs resulting fromthe provisions

of this act. The anal ysis nmust be based on credibl e | oss-cost

data derived fromthe settlenent or adjudication of liability

clains, other than liability clains insured under private

passenger autonobile insurance or personal |ines residential

property insurance, accruing after Cctober 1, 1999. The

anal ysis nust include an estinmate of the percentage decrease

in such judgnents, settlenents, and costs by type of coverage

affected by this act, including the tinme period when such

savi ngs or reductions are expect ed.

(2) The report nust be conpleted and subnmitted to the

Departnent of |nsurance by March 1, 2001.
(3) After March 1, 2001, the Departnent of |nsurance
shall reviewthe filed rates of insurers and underwiting

profits and | osses for Florida liability insurance busi nesses

and shall require any prospective rate nodifications that the

departnent deens necessary, consistent with the applicable

rating law, in order to cause the rates of any specific

insurer to conply with the applicable rating |aw. The
22
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1| departnent shall require each liability insurer's first rate

2| filing after March 1, 2001, other than rate filings for

3| private passenger autonobile insurance or personal |ines

4 | residential property insurance, to include specific data on

5| the inpact of this act on the insurer's liability judgnments,

6| settlenents, and costs for the purpose of enabling the

7 | departnent and the Legislature to accurately nonitor and

8 | evaluate the effects of this act.

9 (4) The report under subsection (1) is adnissible in
10 | any proceedings relating to a liability insurance rate filing
11| if the actuary who prepared the report is nade avail able by
12 | the departnent to testify regarding the report's preparation
13| and validity. Each party shall otherw se bear its own cost of
14 | any such proceedi ng.

15 (5) This section does not lint the authority of the

16 | departnent to order an insurer to refund excessive profits, as
17 | provided in sections 627.066 and 627.215, Florida Statutes.

18 Section 14. Effective July 1, 1999, paragraph (b) of
19 | subsection (9) of section 324.021, Florida Statutes, is

20 | anended, and paragraph (c) is added to that subsection, to

21| read

22 324.021 Definitions; mninmminsurance required.--The
23| followi ng words and phrases when used in this chapter shall

24 | for the purpose of this chapter, have the neanings

25 | respectively ascribed to themin this section, except in those
26 | i nstances where the context clearly indicates a different

27 | nmeani ng:

28 (9) OMER OWMER/ LESSOR. - -

29 (b) Oaner/lessor.--Notw thstandi ng any other provision
30| of the Florida Statutes or existing case |aw ;-

31
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1 1. The lessor, under an agreenent to | ease a notor

2| vehicle for 1 year or longer which requires the | essee to

3 | obtain insurance acceptable to the | essor which contains
4limts not |ess than $100, 000/ $300, 000 bodily injury liability
5| and $50, 000 property damage liability or not |ess than

6 | $500, 000 combi ned property damage liability and bodily injury
7| liability, shall not be deened the owner of said notor vehicle
8| for the purpose of deternmining financial responsibility for

9| the operation of said notor vehicle or for the acts of the

10 | operator in connection therewith; further, this subparagraph
11 | paragraptr shall be applicable so | ong as the insurance neeting
12 | these requirenents is in effect. The insurance neeting such
13 | requirenents nmay be obtained by the | essor or |essee,

14 | provided, if such insurance is obtained by the |essor, the

15 | conbi ned coverage for bodily injury liability and property

16 | damage liability shall contain linmts of not |ess than $1

17 | mllion and may be provided by a | essor's bl anket policy.

18 2. The lessor, under an agreenent to rent or |lease a
19 | notor vehicle for a period of less than 1 year, shall be

20 | deened the owner of the notor vehicle for the purpose of

21| determining liability for the operation of the vehicle or the
22 | acts of the operator in connection therewith only up to

23 [$100, 000 per person and up to $300, 000 per incident for bodily
24 1injury and up to $50,000 for property damage. If the | essee or
25| the operator of the notor vehicle is uninsured or has any

26 | insurance with limts less than $500, 000 conbi ned property

27 | damage and bodily injury liability, the lessor shall be liable
28 | for up to an additional $500,000 in econonic damages only

29 | arising out of the use of the notor vehicle. The additiona

30| specified liability of the | essor for econonic danages shal

31| be reduced by anounts actually recovered fromthe | essee, from

24
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the operator, and fromany insurance or self insurance

covering the |l essee or operator. Nothing in this subparagraph

shal|l be construed to affect the liability of the | essor for

its own negligence.

3. The owner who is a natural person and | oans a notor

vehicle to any permi ssive user other than a rel ative residing
in the sane household as defined in s. 627.732(4) shall be
liable for the operation of the vehicle or the acts of the

operator in connection therewith only up to $100, 000 per

person and up to $300, 000 per incident for bodily injury and

up to $50,000 for property damage. |If the perm ssive user of

the notor vehicle is uninsured or has any insurance with

limts less than $500, 000 conbi ned property danmage and bodily

injury liability, the owner shall be liable for up to an

addi ti onal $500,000 in econonm c damages only arising out of

the use of the notor vehicle. The additional specified

liability of the owner for econonic damages shall be reduced

by anpbunts actually recovered fromthe pernissive user and

fromany insurance or self-insurance covering the perni ssive

user. Nothing in this subparagraph shall be construed to

affect the liability of the ower for his or her own

negl i gence.
(c) Application.--The limts on liability in

subpar agraphs (b)2. and (b)3. do not apply to an owner of

notor vehicles that are used for conmercial activity in the

owner's ordinary course of business, other than a rental

conpany that rents or | eases notor vehicles. For purposes of

this paragraph, the term"rental conpany" includes only an

entity that is engaged in the business of renting or |easing

notor vehicles to the general public and that rents or |eases

a mpjority of its notor vehicles to persons with no direct or
25
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indirect affiliation with the rental conpany. The termal so

i ncludes a notor vehicle dealer that provides tenporary

repl acenent vehicles to its custoners for up to 10 days
Section 15. Section 768.096, Florida Statutes, is
created to read

768. 096 Enpl oyer presunption agai nst negligent

hiring.--
(1) Inacivil action for the death of, or injury or

damage to, a third person caused by the intentional tort of an

enpl oyee, such enpl oyee's enpl oyer is presuned not to have

been negligent in hiring such enployee if, before hiring the

enpl oyee, the enpl oyer conducted a background investigation of

the prospective enpl oyee and the investigation did not revea

any information that reasonably denpnstrated the unsuitability

of the prospective enployee for the particular work to be

perforned or for the enploynent in general. A background

i nvestigation under this section nust include:

(a) GCbtaining a crimnal background investigation on

t he prospective enpl oyee under subsection (2);

(b) Making a reasonable effort to contact references

and forner enployers of the prospective enpl oyee concerning

the suitability of the prospective enpl oyee for enpl oynent;

(c) Requiring the prospective enployee to conplete a

job application formthat includes questions concerning

whet her he or she has ever been convicted of a crine,

i ncluding details concerning the type of crine, the date of

conviction and the penalty inposed, and whet her the

prospective enpl oyee has ever been a defendant in a civil

action for intentional tort, including the nature of the

intentional tort and the disposition of the action

26
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(d) GOCbtaining, with witten authorization fromthe

prospective enpl oyee, a check of the driver's |license record

of the prospective enployee if such a check is relevant to the

work the enployee will be perforning and if the record can

reasonably be obtained; and

(e) Interview ng the prospective enpl oyee.

(2) To satisfy the crimnal-background-investigation

requi renment of this section, an enpl oyer nmust request and

obtain fromthe Departnent of Law Enforcenent a check of the

information as reported and reflected in the Florida Crine

Information Center systemas of the date of the request.

(3) The election by an enpl oyer not to conduct the

i nvestigation specified in subsection (1) does not raise any

presunption that the enployer failed to use reasonable care in

hiring an enpl oyee.
Section 16. Section 768.095, Florida Statutes, is
anended to read:

768.095 Enmployer imunity fromliability; disclosure
of information regarding former or current enployees.--An
enpl oyer who di scloses information about a former or current
enpl oyee erptoyee—s—job—performance to a prospective enpl oyer

of the former or current enployee upon request of the

prospective enployer or of the former or current enpl oyee is

fromcivil liability for such disclosure or its consequences
unless it is shown by clear and convi nci ng evi dence—¥Fot+

ot p ot . : ot
rebutted—upon—a—showrng that the information disclosed by the
former or current enployer was know ngly fal se er—detiberatety

wsteating—was—+endered—w-th—rraH-cirous—purpose-or viol at ed
27
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any civil right of the forner or current enployee protected
under chapter 760.

Section 17. Section 768.071, Florida Statutes, is
created to read

768.071 Limtation on prenises liability.--

(1) A person or organi zation owning or controlling an

interest in a business premises is not liable for civil

damages sustained by invitees, guests, or other nenbers of the

public which are caused by crinminal acts that occur on the

prem ses and which are conmitted by third parties who are not

enpl oyees or agents of such person or organization, if the

person or organi zation owning or controlling the interest in a

busi ness prenises maintains a reasonably safe premises in

light of the foreseeability of the occurrence of the

particular crimnal act.

(2) A person or organi zation owning or controlling an

interest in a business prem ses, other than a conveni ence

store, who substantially conplies with at |east six of the

requi renents specified in paragraphs (a)-(i) is presuned to

have fulfilled any duty to provide adequate security for

i nvitees, guests, and other nmenbers of the public against

crimnal acts that occur in compn areas, in parking areas, or

on portions of the prenises not occupi ed by buildings or

structures and that are conmitted by third parties who are not

enpl oyees or agents of the person or organi zati on owni ng or

controlling the interest in a business prem ses.

(a) Signs nmust be prominently posted in the parking

area and other public-access points on the prenises indicating

the hours of normml busi ness operations and the genera

security neasures provided.

28
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(b) The parking area, public wal kways, and public

bui |l di ng entrances and exits nust be illum nated at an

intensity of at |least 2 foot-candles per square foot at 18

i nches above the surface of the ground, pavenent, or wal kway

or, if zoning requirenents do not pernit such |evels of

illunmnation, to the highest intensity pernmtted.

(c) Cine prevention training, with a curricul um

approved by the local |aw enforcenent agency or the Departnent

of Legal Affairs, nust be provided to all nonnanagenent

on-site enpl oyees. Persons enpl oyed at the busi ness prem ses

before Cctober 1, 1999, nust receive training by Cctober 1,

2000, and persons enpl oyed at the business prenises on or

after October 1, 1999, nust receive training within 120 days

after hiring. A person is not liable for ordinary negligence

due to inplenenting the approved curriculumas |ong as the

training was actually provided. The state or the local |aw

enf orcenent agency may not be held liable for the contents of

t he approved curricul um

(d) Security caneras nust be installed and nmintai ned,

and nust be nonitored or recorded, covering public entrances

and exits to buildings and at |east half the parking | ot.

Caneras nust operate during business hours and for at |east 30

m nut es after closing.

(e) An energency call box, or an alarm system|inked

to a | aw enforcenent agency, a private security agency, or a

security guard or other agent on the prem ses, nust be

mai nt ai ned and available within 150 feet of any location in

the parking lot or other public place on the prem ses.

(f) A licensed security guard or |aw enforcenent

officer is on duty at the tine of the crimnal occurrence and

is either nonitoring surveillance caneras or patrolling the
29
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prem ses with such frequency that the parking area and comon

areas are observed by the guard at not nore than 15-ninute

i ntervals.
(g) Perineter fencing nust be installed and mai ntai ned

whi ch surrounds parking areas and structures and directs

pedestrian entry onto the prenises.

(h) Landscapi ng nust be nmintai ned that does not

substantially obstruct the view of security personnel or

caneras, and | andscaping adjacent to areas frequented by the

public nmust be nmaintained in a nanner that provides no hiding

pl ace sufficient to conceal an adult person

(i) A public address system nust be installed and

nmai ntai ned that is capable of reaching portions of the

prem ses regularly frequented by the public.

(3) The owner or operator of a conveni ence store

busi ness preni ses which substantially inplenents the

appl i cabl e security neasures listed in ss. 812.173 and 812.174

is presuned not to be liable for crininal acts that occur on

the prenises and which are committed by third parties who are

not enpl oyees or agents of the owner or operator of the

conveni ence store busi ness prem ses.

(4) Failure to inplenent a sufficient nunber of the
neasures listed in subsection (2) or ss. 812.173 and 812.174
does not create a presunption of liability and no inference

may be drawn from such failure or fromthe substance of

nmeasures listed within this section
Section 18. Section 768.075, Florida Statutes, is
amended to read:

768.075 Imunity fromliability for injury to
trespassers on real property.--

30
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(1) A person or organization owning or controlling an
interest in real property, or an agent of such person or
organi zation, shall not be held liable for any civil damages
for death of or injury or danage to a trespasser upon the
property restHtngfromor—aristhRgbyreason—of—the
trespasser—s—comi-sston—oef—the—offense—oftrespass—as
deseribet—n—s—810-08—-o6r—s—816-069-when such trespasser was
under the influence of alcoholic beverages with a
bl ood- al cohol |evel of 0.08 616 percent or higher, when such
trespasser was under the influence of any chenical substance
set forth in s. 877.111, when such trespasser was illegally
under the influence of any substance controll ed under chapter
893, or if the trespasser is affected by any of the aforesaid
substances to the extent that her or his normal faculties are
i mpai red. For the purposes of this section, voluntary
i ntoxi cation or inpedinent of faculties by use of al cohol or
any of the aforenentioned substances shall not excuse a party
bringing an action or on whose behalf an action is brought
fromproving the el enents of trespass. However, the person or
organi zation owning or controlling the interest in rea
property shall not be inmmne fromliability if gross
negl i gence or intentional wHful—and—wanten m sconduct on the
part of such person or organization or agent thereof is a
proxi mate cause of the death of or injury or damage to the
trespasser.

(2) A person or organi zation owning or controlling an

interest in real property, or an agent of such person or

organi zation, is not liable for any civil damages for the

death of or injury or danmage to any di scovered or undi scovered

trespasser, except as provided in paragraphs (3)(a), (b), and

31
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(c), and regardl ess of whether the trespasser was intoxicated

or otherw se inpaired.

(3)(a) As used in this subsection, the term

1. "lnvitation" neans that the visitor entering the

prem ses has an objectively reasonable belief that he or she

has been invited or is otherwi se wel cone on that portion of

the real property where injury occurs.

2. "Discovered trespasser" neans a person who enters

real property without invitation, either express or inplied,

and whose actual physical presence was detected, within 24

hours precedi ng the accident, by the person or organization

owning or controlling an interest in real property or to whose

actual physical presence the person or organi zati on owni ng or

controlling an interest in real property was alerted by a

reliable source within 24 hours preceding the accident. The

status of a person who enters real property shall not be

el evated to that of an invitee, unless the person or

organi zation owning or controlling an interest in rea

property has issued an express invitation to enter the

property or has manifested a clear intent to hold the property

open to use by persons pursuing purposes such as those pursued

by the person whose status is at issue.

3. "Undiscovered trespasser” neans a person who enters

property without invitation, either express or inplied, and

whose actual physical presence was not detected, within 24

hours precedi ng the accident, by the person or organization

owning or controlling an interest in real property.

(b) To avoid liability to undi scovered trespassers, a

person or organization owning or controlling an interest in

real property nust refrain fromintentional nisconduct, but

has no duty to warn of dangerous conditions. To avoid
32
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1|liability to discovered trespassers, a person or organization
2| owing or controlling an interest in real property nust

3| refrain fromgross negligence or intentional nisconduct, and
4] nust warn the trespasser of dangerous conditions that are

5] known to the person or organi zati on owning or controlling an
6|interest in real property but that are not readily observabl e
7 | by others.

8 (c) This subsection shall not be interpreted or

9| construed to alter the common law as it pertains to the

10 [*attractive nuisance doctrine."

11 (4) A person or organi zation owning or controlling an
12 | interest in real property, or an agent of such person or

13 | organi zation, shall not be held liable for negligence that

14 | results in the death of, injury to, or damage to a person who
15]is attenpting to conmmt a felony or who is engaged in the

16 | conmission of a felony on the property.

17 Section 19. Section 768.36, Florida Statutes, is

18 | created to read:

19 768.36 Al cohol or drug defense.--

20 (1) As used in this section, the term

21 (a) "Alcoholic beverage" nmeans distilled spirits and
22 | any beverage that contains 0.5 percent or nore al cohol by

23 | volune as determined in accordance with s. 561.01(4)(b).

24 (b) "Drug" neans any chenical substance set forth in
25| s. 877.111 or any substance controlled under chapter 893. The
26 | term does not include any drug or nedication obtai ned pursuant
27| to a prescription as defined in s. 893.02 which was taken in
28 | accordance with the prescription, or any nedication that is
29 | authori zed under state or federal |aw for general distribution
30| and use without a prescription in treating hunman di seases,

31
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ailments, or injuries and that was taken in the recommended

dosage.
(2) In any civil action, a plaintiff may not recover

any damages for loss or injury to his or her person or

property if the trier of fact finds that, at the tine the

plaintiff was injured:

(a) The plaintiff was under the influence of any

al coholic beverage or drug to the extent that the plaintiff's

normal faculties were inpaired or the plaintiff had a bl ood or

breat h al cohol |evel of 0.08 percent or higher; and

(b) As aresult of the influence of such al coholic

beverage or drug the plaintiff was nore than 50 percent at

fault for his or her own harm
Section 20. Section 768.725, Florida Statutes, is
created to read

768. 725 Punitive danages; burden of proof.--I1n al

civil actions the plaintiff nust establish at trial by clear

and convincing evidence its entitlenent to an award of

punitive damages. The "greater weight of the evidence" burden

of proof applies to a deternination of the anount of damages.
Section 21. Section 768.72, Florida Statutes, is
anended to read:

768.72 Pleading in civil actions; claimfor punitive
danmages. - -

(1) In any civil action, no claimfor punitive damages
shall be permtted unless there is a reasonabl e showi ng by
evidence in the record or proffered by the clainant which
woul d provide a reasonabl e basis for recovery of such damages.
The clai mant may nove to anend her or his conplaint to assert
a claimfor punitive damages as allowed by the rules of civil
procedure. The rules of civil procedure shall be liberally

34
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construed so as to allow the clainmant discovery of evidence
whi ch appears reasonably calculated to |l ead to adnissible
evi dence on the issue of punitive damages. No di scovery of
financial worth shall proceed until after the pleading
concerning punitive danages is permtted.

(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was personally

guilty of intentional nisconduct or gross negligence. As used

in this section, the term

(a) "Intentional msconduct" nmeans that the defendant

had actual know edge of the w ongful ness of the conduct and

the high probability that injury or danage to the cl ai mant

woul d result and, despite that know edge, intentionally

pursued that course of conduct, resulting in injury or danmge.

(b) "Gross negligence" nmeans that the defendant's

conduct was so reckless or wanting in care that it constituted

a conscious disregard or indifference to the life, safety, or

rights of persons exposed to such conduct.

(3) In the case of an enpl oyer, principal

corporation, or other legal entity, punitive damages may be

i nposed for the conduct of an enployee or agent only if the

conduct of the enpl oyee or agent neets the criteria specified

in subsection (2) and:

(a) The enployer, principal, corporation, or other

Il egal entity actively and knowingly participated in such

conduct ;
(b) The officers, directors, or nanagers of the

enpl oyer, principal, corporation, or other legal entity

knowi ngly condoned, ratified, or consented to such conduct; or

35

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 SB 1652
26-1470-99

(c) The enployer, principal, corporation, or other

|l egal entity engaged in conduct that constituted gross

negl i gence and that contributed to the | oss, damages, or

injury suffered by the clai nant.

(4) The provisions of this section are renedial in

nature and nust be applied to all civil actions pendi ng on
Cctober 1, 1998, in which the trial or retrial of the action
has not comenced.

Section 22. Section 768.73, Florida Statutes, is
amended to read:

768.73 Punitive danmages; limtation.--
(1) (a) In any civil action in which the judgnent for

conpensatory damages is for $50,000 or |less, judgment for

punitive danmages awarded to a cl ai rant may not exceed

$250, 000, except as provided in paragraph (b). In any civil

action in which the judgnent for conpensatory danmages exceeds

$50, 000, the judgnment for punitive damages awarded to a

cl ai mant may not exceed three tines the anbunt of conpensatory

danages or $250, 000, whi chever is higher, except as provided
i n paragraph (b).based—en—rneghgence—striet—tiabitty
I HeabiH-ty—i I . ol . ’

net—appty—to—any—ctass—aection—
(b) An H—any award for punitive damages may not
exceed exceeds the lintations Hmtatioen specified in

par agr aph (a)—the—award—+s—presured—to—be—exeessive—andthe
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ot end . Lt ed L ey . F
the—+mitation unl ess the clai mant denonstrates to the court
by clear and convi ncing evidence that the defendant engaged in

i ntentional m sconduct and that the award i s not excessive in

light of the facts and circunmstances which were presented to
the trier of fact.

(c) This subsection is not intended to prohibit an
appropriate court fromexercising its jurisdiction under s.
768.74 in determ ning the reasonabl eness of an award of
punitive damages that is less than three tines the anount of
conpensat ory danmges.

(2)(a) Except as provided in paragraph (b), punitive

damages nmay not be awarded against a defendant in a civil

action if that defendant establishes, before trial, that

puni ti ve danmages have previously been awarded agai nst that

defendant in any state or federal court in any action alleging

harm fromthe sane act or single course of conduct for which

the cl ai mant seeks conpensatory danages. For purposes of a

civil action, the term"the sane act or single course of

conduct"” includes acts resulting in the sanme nanufacturing

defects, acts resulting in the sane defects in design, or

failure to warn of the same hazards, with respect to sinilar

units of a product.

(b) In subsequent civil actions involving the sane act

or single course of conduct for which punitive damages have

al ready been awarded, if the court determ nes by clear and

convi nci ng evidence that the anpunt of prior punitive danages

awarded was insufficient to punish that defendant's behavi or

the court may award subsequent punitive damages. |In awarding

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. In
37
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addition, the court nay consi der whether the defendant's act

or course of conduct has ceased. Any subsequent punitive

damage awards nust be reduced by the anount of any earlier

punitive danage awards rendered in state or federal court.

(3) The claimant attorney's fees, if payable fromthe

judgnent, are, to the extent that the fees are based on the

puni tive danmages, cal cul ated based on the entire judgnment for

punitive damages. This subsection does not limt the paynent

of attorney's fees based upon an award of dammges ot her than

puni tive danmmges.

(4) 2 The jury may neither be instructed nor inforned
as to the provisions of this section.
(5) The provisions of this section are renedial in

nature and nust be applied to all civil actions pendi ng on
Cctober 1, 1998, in which the trial or retrial of the action
has not comenced.

Section 23. Section 768.735, Florida Statutes, is
created to read

768. 735 Punitive danages; exceptions; lintation.--
(1) Sections 768.72(2)-(4), 768.725, and 768.73 do not
apply to any civil action based upon child abuse, abuse of the

el derly, or abuse of the devel opnentally disabled or any civil

action arising under chapter 400. Such actions are governed by

applicable statutes and controlling judicial precedent.

(2)(a) In any civil action based upon child abuse,

abuse of the elderly, or abuse of the devel opnentally

di sabl ed, or actions arising under chapter 400 and invol vi ng

the award of punitive danmages, the judgnent for the total

anmount of punitive damages awarded to a cl ai mant nmay not

exceed three tinmes the anount of conpensatory damages awar ded

to each person entitled thereto by the trier of fact, except
38
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as provided in paragraph (b). This subsection does not apply

to any class action.

(b) |If any award for punitive danages exceeds the

limtation specified in paragraph (a), the award i s presuned

to be excessive and the defendant is entitled to remttitur of

the ampbunt in excess of the limtation unless the clai mant

denonstrates to the court by clear and convincing evi dence

that the award is not excessive in light of the facts and

ci rcunstances that were presented to the trier of fact.

(c) This subsection is not intended to prohibit an

appropriate court fromexercising its jurisdiction under s.

768.74 in determning the reasonabl eness of an award of

punitive damages which is less than three tines the anount of

conpensat ory damages.

(d) The jury may not be instructed or inforned as to

the provisions of this section.
Section 24. Section 768.736, Florida Statutes, is
created to read

768. 736 Punitive danages; exceptions for

i ntoxi cation.--Sections 768.725 and 768.73 do not apply to any

def endant who, at the tine of the act or om ssion for which

puni tive damages are sought, was under the influence of any

al coholic beverage or drug to the extent that the defendant's

normal faculties were inpaired, or who had a bl ood or breath

al cohol |evel of 0.08 percent or higher

Section 25. Contingency fee contracts; offers of early

settlenent.--1n order to be consistent with the public policy

of this state and to be enforceabl e, any contingency fee

contract for an attorney's services in an action or claimfor

personal injury, property damages, or death or for |oss of

39
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services resulting frompersonal injuries nmust provide for or

i ncorporate the provisions of this section.

(1) Wthin 90 days following retention, the claimant's

attorney nust send notice by certified mail to each allegedly

responsi ble party which contai ns:

(a) The nane, address, age, narital status, and

occupation of the clainmant, or of the injured or deceased

party if the claimant is operating in a representative

capacity;
(b) A brief description of howthe injury occurred,

whi ch nmust include the basis for claimng that the party to

whomthe claimis addressed is at |l east partially responsible

for causing the injury or danmges;

(c) The nanes and, if known, the addresses, tel ephone

nunbers, and occupations of all known w tnesses to the

i ncident causing the injury or danmges;

(d) A description of the nature of the injury or

damages; the names and addresses of all physicians, other

health care providers, hospitals, clinics, or other nedica

services entities that provided nedical care to the cl ai mant

or injured party, including the date and nature of the

servi ces; and copies of photographs in the claimant's

possession or control which relate to any injuries and damages

sust ai ned;
(e) Medical records involving the present injury, any

prior injury, or any preexisting nedical condition that any

al l egedly responsible party would be able to introduce into

evidence in a trial, or, in lieu thereof, executed rel eases

allowing the allegedly responsible party to obtain such

records directly fromthe claimant's physicians, health care

40
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providers, and entities that have provided nedical care for

any injury or preexisting condition identified; and

(f) A list of any nedical expenses, |ost wages, or

ot her special danages allegedly suffered as a consequence of

the personal injury, and any rel evant docunentation thereof,

i ncluding records of earnings if a clainmant is sel f-enpl oyed,

and enpl oyer records of earnings if a claimant is enpl oyed,

or, inlieu thereof, executed rel eases allow ng the

responsi ble party to obtain such docunentation

(2)(a) The notice to the claimnt described in

subsection (1) nmust informthe all egedly responsible party of

the tine limtations contained in paragraphs (2)(b), (c), and

(d), and give the allegedly responsible party, or its

insurers, 90 days following the receipt of the claimant's

notice toreply with a witten response.

(b) If the allegedly responsible party responds with

an early settlenment offer, the claimant has 30 days foll ow ng

the tine the early settlenment offer is received to accept the

early settlenent offer.

(c) If, within 30 days after receipt of the claimant's

notice, the allegedly responsible party responds with a

request for a nedical exanination of the claimnt, the

claimant shall be nade available for the exanm nation within 10

days after receipt of the request.

(d) If the allegedly responsible party does not

respond with an early settlenent offer after 90 days,

subsections (3) and (4) do not apply.

(3)(a) Wen an allegedly responsible party responds to

the claimant's notice with an early settlenent offer as

described in subsection (2), the followi ng contingency fee

schedul e shall be applied to the anpbunt specified in an early
41
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settlenent offer if a contingency fee has been agreed to by

the claimant and the claimant's attorney:
1. Twenty-five percent of the first $10, 000;
2. Twenty percent of the next $20, 000;
3. Fifteen percent of the next $20, 000; and
4 Ten percent of any anount above $50, 000.

(b) Any agreenent containing a contingency fee that

exceeds the percentages provided in paragraph (a) with respect

to an early settlenent offer is contrary to public policy and

voi d.
(4) Subsection (3) does not prohibit any contract

whereby the claimant and the attorney agree to a reasonabl e

hourly rate instead of a contingency fee foll ow ng acceptance

of an early settlenent offer. |If a reasonable hourly rate is

agreed to, such rate may only be based on the nunber of hours

spent preparing the claimant's notice and the nunber of hours

spent evaluating the early settlenent offer

(5) Subsections (3) and (4) do not apply to any

anounts eventually recovered in excess of the anpbunt specified

in the early settlenent offer

(6) This section does not apply if the claimant and

the claimant's attorney agree to a contract based solely upon

a reasonable hourly rate, with no agreenent to use a

conti ngency fee schedule, for the attorney's services hefore

and after the suit is fil ed.

(7) This section does not prohibit the recovery of

costs and expenses reasonably and necessarily incurred in

preparing the claimant's notice or in evaluating an early

settl enent offer.

(8) This section does not apply when the clainmant's

attorney is retained with | ess than 180 days renmmi ning prior
42
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to the running of the applicable statute of limtations for

the claimant's acti on.

Section 26. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.
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l EE IR b S b b I S I b b I S S b b I I b S b
2 SENATE SUMVARY
3 Revi ses various | aws Povernlng civil litigation. Provides
that the court nmay allow nmenbérs of a jury to take notes
4 during trial and submit witten questions'to w tnesses or
the judge. Requires that the court, with certain
5 exceptions, require nediation for any civil action for
nonet ary danmmges. Provides for binding voluntary trial
6 resolution of "certain civil_ disputes. Revises
requirenments for the court in awarding attorney's fees
7 when it finds that _an attorney has raised an unhfounded
claimor defense. Requires that the court award danmages
8 if the nDV|n? party proves bK a preponderance of the
evi dence that an action by the opposing party was taken
9 for the purpose of unreasonabl e del ay. "Provi des t hat
expert wtness fees nay not be awarded unl ess the part
10 that retains the witneSs gives prior notice and esti mtes
the witness fee. Provides for the court to conduct an
11 expedited trial upon the stipulation of the parties to a
civil case. Provides certain venue restrictions with
12 respect to an action against a contractor. Requires that
the clerk of the court report information on negligence
13 cases to the Ofice of the State Courts Adm ni strafor
Requires that the court apportion econom c damages_on the
14 basis of joint and several liability if a party™s fault
exceeds 33 percent.
15
16 Provides that a | essor, under an agreenent to rent or
| ease a notor vehicie tor a period of less than 1 year
17 and. an owner who is a natural person and | oans a ndtor
vehicle to anK perm ssive user other than a relative
18 residing in the sane household are |iable for the ]
operati on of the vehicle or the acts of the operator in
19 connection therewith only up to the limts prescribed in
the bill for_ bodil |n{ury _property danmmge, and econonic
20 damage. Provides that the limts on liability do not
apply to an owner of notor vehicles that are used for
21 commercial activity in the owner's ordinary course of
busi ness, other than a rental conpany that rents or
22 | eases notor vehicles. Defines the term"rental conpany."
23
Creates new | aw and anends existing statutes relating to
24 the civil liability of property owiers, business owners,
and enpl oyers regardi ng enpl oyees and trespassers. .
25 Provi des an enpl oyer with a presunption agai nst negligent
hiring of an enpl oyee under sPeplfled conditions in a
26 civil Taction for danmages resu tlng_fron1an enpl oyee' s
intentional tort. Revises the conditions under ich an
27 enployer is immune fromcivil liability for disclosing
informati on about an enpl oyee to a prosSpective enpl oyéer
28 Establishes limtations on"the liability of owners of a
busi ness preni ses for danmges of invitees, guests, or the
29 public caused by the crimnal acts of persons. who are not
enpl oyees or agents of the owner under specified
30 conditions. Mbddifies the conditions under which owners of
real proBerty are liable for a trespasser's death or
31 injury. Provides definitions. Prohibits a plaintiff under
the i nfl uence of drugs

or alzzhollc beverages from
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1 recovering danmages under specified conditions.
2
Provi des evidentiary standards for an award_ of unltive
3 dapages in civil actions, and revises existing
relatfing to clains for Bunltlve damages in such actlons.
4 Provi deS definitions. rovides critéeria for awardi ng
damages agai nst_an enployer Pr|n0| al, corporation, “or
5 other legal entit conduc i enpl oyee or agent.
Revi ses eX|st|n atlons on pun|t|ve damages, . and
6 rovi des nDneta ry | mtations. Provides an exception from
he limtations if. the defendant engaged in intentiona
7 m sconduct. Prohibits an award of punitive damages if
such damages have been previously awarded agai ndt the
8 defendant "in a state or federal tCourt in an action
alleging harmfromthe sane act or single course of
9 conduct for mhlch the plaintiff seeks Conpensatory
9 provi des exceptions. Provides that ss.
10 768 (QL (4) 768 725, and 768,73, F.S.. do not appl
acti ons bas on the abuse of children, the el derly, he
11 developnentally di sabl ed, or_actions arising under’ch.
00, F.S. Provides that ss. 768.725 and 768.73, F. S do
12 not apply to defendants who at the tine of the act or
om ssion for which punitive damages are sought was under
13 the i nfluence of al cohol i ¢ beverages or drugs.
14
Provi des requirenents for a contlngenCY fee contract in
15 any action for personal injury, property. danages, or
death due to inj urY Requitres that certain informtion be
16 provided to the al egedly responsi bl e part Limts the
percentage of contingency fees the clalimnt’s attorney
17 may colléect followng an" offer of early settlenent.
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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