Florida Senate - 1999 SB 1716
By Senator CGutnman

23-1152-99

1 A bill to be entitled

2 An act relating to auctioneering; anending s.

3 468. 385, F.S.; providing for exani nation not

4 prepared or adm nistered by the Board of

5 Auctioneers; anmending s. 468.388, F.S.

6 del eting exceptions froma requirenment that

7 auctions be conducted pursuant to a witten

8 agreenent; anending s. 468.389, F.S.; providing

9 for disciplinary action against |icensees who

10 fail to account for certain property; anmending

11 s. 468.395, F.S.; revising provisions relating

12 to the Auctioneer Recovery Fund; providing for

13 recovery fromthe fund pursuant to an order

14 i ssued by the board; deleting a requirenent

15 that notice be given to the board before

16 bringing certain suits; providing linmtations

17 on bringing clains for certain acts; providing

18 subrogation rights for the fund; providing an

19 ef fective date.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Subsections (4) and (6) of section 468. 385
24| Florida Statutes, are anended to read:
25 468. 385 Licenses required; qualifications;
26 | exam nation; bond. --
27 (4) Any person seeking a license as an aucti oneer mnust
28 | shatt pass a witten exam nati on approved by the board
29 | preparet—and—admntstered—by—the—departrent which tests his or
30 | her general know edge of the laws of this state relating to
31| provisions of the Uniform Comercial Code that are relevant to
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1 | butk—sates;auctions, the | aws of agency brokerage, and the

2| provisions of this act.

3 (6) No person shall be licensed as an aucti oneer

4 | unl ess he or she:

5 (a) Has held an apprentice license and has served as
6 | an apprentice for 1 year or nore, or has conpleted a course of
7 | study, consisting of not |ess than 80 classroom hours of

8 | instruction, that neets standards adopted by the board;

9 (b) Has passed the required an exani nati on econtucted
10 | by—the—departrent; and

11 (c) |s approved by the board.

12 Section 2. Section 468.388, Florida Statutes, is

13 | anended to read:

14 468. 388 Conduct of an auction.--

15 (1) Prior to conducting an auction in this state, an
16 | auctioneer or auction business shall execute a witten

17 | agreenent with the owner, or the agent of the owner, of any
18 | property to be offered for sale, stating:

19 (a) The nane and address of the owner of the property;
20 (b) The nane and address of the person enploying the
21 | auctioneer or auction business, if different fromthe owner
22 | and

23 (c) The terns or conditions upon which the auctioneer
24 | or auction business will receive the property for sale and

25| renmit the sales proceeds to the owner

26 (2) The auctioneer or auction business shall give the
27 | owner one copy of the agreenent and shall keep one copy for 2
28 | years after the date of the auction

29 3—Awitten—agreenent—shaH—not—bereqgui+red—if-—

30

31
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(3) 4 Each auctioneer or auction business shal

mai ntain a record book of all sal es fer—whieh—a—witten
agreerent—s—reqgui+ed. The record book shall be open to
i nspection by the board at reasonabl e tines.

(4) £5)y Each auctioneer or auction business shal
prominently display his or her license, or nake it otherw se
avail able for inspection, at each auction in which he or she
partici pates.

(5)¢6) Al advertising by an auctioneer or auction
busi ness shall include the name and Florida |icense nunber of
such auctioneer and auction business. The term "adverti sing"
shall not include articles of clothing, directional signs, or
ot her pronotional novelty itens.

Section 3. Paragraph (c) of subsection (1) of section
468. 389, Florida Statutes, is anended to read:

468.389 Prohibited acts; penalties.--

(1) The following acts shall be grounds for the
disciplinary activities provided in subsections (2) and (3):

(c) Failure to account for or to pay, within a

reasonable tinme not to exceed 30 days, nobney or property
3
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bel ongi ng to anot her which has cone into the control of an
aucti oneer or auction business through an auction.

Section 4. Section 468.395, Florida Statutes, is
amended to read:

468.395 Conditions of recovery; eligibility.--

(1) Recovery fromthe Auctioneer Recovery Fund nay be

obt ai ned as foll ows:

(a) Any aggrieved person is eligible to receive

recovery fromthe Auctioneer Recovery Fund if the Board of

Auctioneers has issued a final order directing an offendi ng

licensee to pay restitution to the claimant as the result of

the licensee violating, within this state, any provision of s.
468. 389 or any rule adopted by the board and if the board
determ ned that the order of restituti on cannot be enforced;

or
(b) - Any aggri eved person who obtains a fina

judgnent in any court against any licensee to recover danages

for any actual loss that results fromthe violation within

this state, by faiture—tormeet—the—-obHgatiens—oef a |icensee
of any provision of s. 468.389 or any rul e wnder—this—part—and
the—+utes adopted by the board, wth—or—wthout—fndings—by
aggrevet—personr nay, upon termination of all proceedings,

i ncl udi ng appeal s and proceedi ngs suppl enental to judgnent for

col l ection purposes, file a verified application to the board

—the—eourt—in—which—thejudgrent—was—entered for an order

di recting paynment out of the Auctioneer Recovery Fund of the
anount of actual and—di+reet |oss in the transaction that

remai ns unpai d upon the judgnment. Netw-thstanting—subsection
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f++ee-The anpunt of actual and—ei+eet | 0oss may i nclude court
costs, but shall not include attorney's fees or punitive

danmages awar ded

(2) The anount paid fromthe Auctioneer Recovery Fund
may not exceed $50, 000 per cl ai mjudgrent or cl ai s judgrents
arising out of the same transaction or auction nor andg an
aggregate lifetine Iimt of $100,000 with respect to any one
i censee.

(3) Aclaimfor recovery fromthe Auctioneer Recovery
Fund shall be made within 2 years fromthe tinme of the act
giving rise to the claimor within 2 years fromthe tine the
act is discovered or should have been discovered with the
exerci se of due diligence; however, in no event may a claim
for recovery be nade nore than 4 years after the date of the
act giving rise to the claim

(4) The board eeturt shall not issue an order for
payrment of a claimfromthe Auctioneer Recovery Fund unl ess
t he clai mant has reasonably established to e+ the board eeurt
that she or he has taken proper and reasonable action to
collect the anpbunt of her or his claimfromthe |icensee
H-ecensed—auctioneer responsible for the loss and that any
recovery nmade has been applied to reduce the anmpunt of the
cl ai mon the Auctioneer Recovery Fund.

5

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1999 SB 1716
52-99

1 (5) Notwithstandi ng any other provision of this part,

2| no claimbased on any act or onission that occurred outside

3| this state or that occurred before Cctober 1, 1991, shall be

4 | payabl e submtted—for—payrent—to—or—rpayrent fromthe

5| Aucti oneer Recovery Fund urtHt—after—Cetober—1,—1995

6 (6) In case of paynent of | oss fromthe Auctioneer

7 | Recovery Fund, the fund shall be subrogated, to the extent of

8 | the anbunt of the paynent, to all the rights of the clai mant

9| against any licensee with respect to the |oss.

10 Section 5. This act shall take effect July 1, 1999.

11
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13 SENATE SUMMARY

14 Revi ses provisions related to auctioneering and the
Auctioneer Recovery Fund. All ows exanm nations to be given

15 bK outside parties. Deletes exenptions to the requirénent
that auctions be conducted pursuant to a witten

16 agreenent. Provides additional grounds for disciplinary
action, Allows recovery fromthe fund pursuant to an

17 order issued by the board, Deletes a notice requirenent
prior to filing suit. Limts clains to acts that occur

18 within the stafe after a specified tine. Provides for

19 subrogation rights. (See bill for details.)

20
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