Florida Senate - 1999 SB 1844
By Senator dary

7-1652-99 See HB

1 A bill to be entitled

2 An act relating to certificates of need;

3 anending s. 408.036, F.S.; elimnating from

4 certificate-of-need requirenents projects

5 i nvolving an addition of beds by new

6 construction or alteration or an increase in

7 | icensed bed capacity; elimnating nursing hone
8 facilities fromcertificate-of-need

9 requi rements; anending s. 408.039, F.S.

10 elimnating provisions relating to preferences
11 in the certificate-of-need review process for
12 nursi ng hones in geographically underserved

13 areas; anmending s. 408.040, F.S.; conformng

14 provisions relating to certificate-of-need

15 appl i cations; amending ss. 430.705, 400.702,

16 F.S.; conforming provisions relating to

17 cal cul ati on of nursing hone bed needs;

18 repealing s. 400.071(8), F.S., relating to

19 certificate-of-need requirenent for licensure
20 of nursing hones; repealing s. 408.032(17),
21 F.S., relating to definition of "nursing hone
22 geogr aphi cal Iy underserved area"; repealing ss.
23 408.034(4) and 430.708, F.S., relating to
24 cal cul ati on of nursing hone bed needs;
25 providing an effective date.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Section 408.036, Florida Statutes, 1998
30 | Suppl enent, is anended to read:
31 408.036 Projects subject to review. --
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(1) APPLICABILITY.--Unless exenpt under subsection
(3), all health-care-related projects, as described in
par agraphs(a)- (i) ta—k), are subject to review and nust
file an application for a certificate of need with the agency.
The agency is exclusively responsible for deternining whether
a health-care-related project is subject to review under ss.
408. 031- 408. 045.

g I it f bedst .
atterati-on—

(a) tb)y The new construction or establishnment of
additional health care facilities, including a replacenent
health care facility when the proposed project site is not
| ocated on the sane site as the existing health care facility.

(b) te) The conversion fromone type of health care
facility to another, including the conversion fromone |evel
of care to another, in a skilled or internediate nursing
facility, if the conversion effects a change in the |evel of
care of 10 beds or 10 percent of total bed capacity of the
skilled or internediate nursing facility within a 2-year
period. |If the nursing facility is certified for both skilled
and internediate nursing care, the provisions of this
par agraph do not apply.

te—Any—inerease—i+n—tHcensed—bed—capacity—

(c)fe)y Subject to the provisions of paragraph(3)(9)

3y, the establishnent of a Medicare-certified hone health

agency, the establishnment of a hospice, or the direct

provi sion of such services by a health care facility or health
nmai nt enance organi zation for those other than the subscribers
of the health mmintenance organi zati on; except that this

par agraph does not apply to the establishnent of a
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1| Medicare-certified home health agency by a facility descri bed
2 | in paragraph(3)(f)3{h).

3 (d) > An acquisition by or on behalf of a health care
4| facility or health mmintenance organi zati on, by any neans,

5| which acquisition would have required review if the

6 | acqui sition had been by purchase.

7 (e) tg)y The establishnent of inpatient institutiona

8 | health services by a health care facility, or a substanti al

9 | change in such services.

10 (f) th)y The acquisition by any neans of an existing

11| health care facility by any person, unless the person provides
12 | the agency with at | east 30 days' witten notice of the

13 | proposed acquisition, which notice is to include the services
14 ) to be offered and the bed capacity of the facility, and unless
15| the agency does not determne, within 30 days after receipt of
16 | such notice, that the services to be provided and the bed

17 | capacity of the facility will be changed.

18 (g)tH)> An increase in the cost of a project for which
19| a certificate of need has been issued when the increase in

20 | cost exceeds 20 percent of the originally approved cost of the
21| project, except that a cost overrun review is not necessary
22 | when the cost overrun is |l ess than $20, 000.

23 (h) ) An increase in the nunber of psychiatric or

24 | rehabilitation beds.

25 (i) k) The establishnent of tertiary health services.

26 (2) PRQIECTS SUBJECT TO EXPEDI TED REVI EW - - Unl ess

27 | exenpt pursuant to subsection (3), projects subject to an

28 | expedited review shall include, but not be |limted to:

29 (a) Cost overruns, as defined in paragraph(l)(g)

30 [tHt)-

31 (b) Research, education, and training prograns.
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(c) Shared services contracts or projects.
(d) A transfer of a certificate of need.
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20 (e) thy Replacenment of a health care facility when the
21 | proposed project site is located in the same district and
22| within a 1-mle radius of the replaced health care facility.
23

24 | The agency shall develop rules to i nplenent the provisions for
25 | expedited review, including tinme schedule, application

26 | content, and application processing.

27 (3) EXEMPTIONS. - - Upon request, supported by such

28 | docunentati on as the agency requires, the agency shall grant
29 | an exenption fromthe provisions of subsection (1):

30 (a) For the initiation or expansion of obstetric

31 | services.
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1 (b) For any expenditure to replace or renovate any

2| part of a licensed health care facility, provided that the

3| nunber of licensed beds will not increase and, in the case of
4| a replacenent facility, the project site is the sane as the

5| facility being replaced

6 (c) For providing respite care services. An individua
7| my be admtted to a respite care programin a hospita

8 | without regard to inpatient requirenments relating to admtting
9| order and attendance of a nmember of a nedical staff.

10 (d) For hospice services or hone health services

11 | provided by a rural hospital, as defined in s. 395.602, or for
12 | swing beds in such rural hospital in a nunber that does not
13 | exceed one-half of its licensed beds.

14 (e) For the conversion of licensed acute care hospita
15| beds to Medicare and Medicaid certified skilled nursing beds
16 | in a rural hospital as defined in s. 395.602, so long as the
17 | conversion of the beds does not involve the construction of
18 | new facilities. The total nunber of skilled nursing beds,

19 | i ncludi ng swing beds, may not exceed one-half of the total

20 | nunber of licensed beds in the rural hospital as of July 1,
21| 1993. eEertified—skitHednursingbeds—destghated—under—this

22 | paragtaph,—exetuding—swng—beds—shatH—beinetuded—in—the

23 . . ) . " . i
24 | subsegquentty—decertifies—anyacute—carebeds—exenpted—under
25 " b chakd » I ey I e e
26 ey b r I . . I bed

27 | iaventory—accordinghy—

28 ¢ I it F . I bed it e
29 . it I . F . . I

30 o . : L ol . I .

31 . ey I I . I I w "
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(f) th)y For the establishment of a Medicare-certified
hone health agency by a facility certified under chapter 651

a retirement comunity, as defined in s. 400.404(2)(g); or a
residential facility that serves only retired nmlitary
personnel, their dependents, and the surviving dependents of
deceased nmilitary personnel. Medicare-rei nbursed hone health
servi ces provided through such agency shall be offered
exclusively to residents of the facility or retirenent
community or to residents of facilities or retirenent
communi ti es owned, operated, or managed by the sane corporate
entity. Each visit nmade to deliver Medicare-reinbursable hone
health services to a hone health patient who, at the tinme of
service, is not a resident of the facility or retirenent
community shall be a deceptive and unfair trade practice and
constitutes a violation of ss. 501.201-501. 213.

(g) )y For the establishment of a Medicare-certified
hone heal th agency. This paragraph shall take effect 90 days
after the adjournnment sine die of the next regul ar session of
the Legislature occurring after the |legislative session in
which the Legislature receives a report fromthe Director of
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Health Care Administration certifying that the federal Health
Care Financing Admi nistration has inplenented a per-episode
prospective pay system for Medicare-certified hone health
agenci es.

(h)t§) For an inmate health care facility built by or
for the exclusive use of the Departnent of Corrections as
provided in chapter 945. This exenption expires when such
facility is converted to ot her uses.

(i) tk)y For an expenditure by or on behalf of a health
care facility to provide a health service exclusively on an
out pati ent basis.

(j)tH) For the term nation of a health care service.

(k) M- For the delicensure of beds. An application
subm tted under this paragraph nust identify the nunber, the
classification, and the nane of the facility in which the beds
to be delicensed are | ocated.

(1) Ay For the provision of adult inpatient diagnostic
cardi ac catheterization services in a hospital

1. In addition to any other docunentation otherw se
requi red by the agency, a request for an exenption subnitted
under this paragraph nust conply with the following criteria:

a. The applicant nust certify it will not provide
t herapeutic cardiac catheterization pursuant to the grant of
t he exenpti on.

b. The applicant nust certify it will neet and
continuously maintain the minimumlicensure requirenents
adopted by the agency governi ng such prograns pursuant to
subpar agr aph 2.

c. The applicant nust certify it will provide a
m ni nrum of 2 percent of its services to charity and Medicaid
patients.
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2. The agency shall adopt licensure requirenments by
rul e which govern the operation of adult inpatient diagnostic
cardi ac catheterization prograns established pursuant to the
exenption provided in this paragraph. The rules shall ensure
t hat such prograns:

a. Performonly adult inpatient diagnostic cardiac
catheterization services authorized by the exenption and will
not provide therapeutic cardiac catheterization or any other
services not authorized by the exenption

b. Miintain sufficient appropriate equi pnent and
heal t h personnel to ensure quality and safety.

c. Maintain appropriate tinmes of operation and
protocols to ensure availability and appropriate referrals in
t he event of energencies.

d. Maintain appropriate program volunes to ensure
gquality and safety.

e. Provide a mninmumof 2 percent of its services to
charity and Medicaid patients each year

3.a. The exenption provided by this paragraph shal
not apply unless the agency deternines that the programis in
conpliance with the requirenents of subparagraph 1. and that
the programw ||, after beginning operation, continuously
conply with the rul es adopted pursuant to subparagraph 2. The
agency shall nonitor such prograns to ensure conpliance with
t he requirenents of subparagraph 2.

b. (1) The exenption for a programshall expire
i medi ately when the programfails to conply with the rules
adopt ed pursuant to sub-subparagraphs 2.a., b., and c.

(I'l1) Beginning 18 nonths after a programfirst begins
treating patients, the exenption for a program shall expire
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1| when the programfails to conply with the rul es adopted

2 | pursuant to sub-subparagraphs 2.d. and e.

3 (I11) 1If the exenption for a program expires pursuant
4 | to sub-sub-subparagraph (1) or sub-sub-subparagraph (11), the
5| agency shall not grant an exenption pursuant to this paragraph
6| for an adult inpatient diagnostic cardiac catheterization

7| program | ocated at the sane hospital until 2 years follow ng
8| the date of the deternination by the agency that the program
9| failed to conply with the rul es adopted pursuant to

10 | subparagraph 2.

11 4. The agency shall not grant any exenption under this
12 | paragraph until the adoption of the rules required under this
13 | paragraph, or until March 1, 1998, whi chever cones first.

14 | However, if final rules have not been adopted by March 1,

15 ] 1998, the proposed rul es governing the exenptions shall be

16 | used by the agency to grant exenptions under the provisions of
17 | this paragraph until final rules becone effective.

18 (m te) For any expenditure to provide nobile surgica

19| facilities and related health care services under contract

20| with the Departnment of Corrections or a private correctiona
21| facility operating pursuant to chapter 957.

22 tpy—For—state—veterans—nursing—horres—operated—by—or
23 | en—behatt—of—theHorida—Pbepartrment—of—Veterans—ArHairs—in
24 | aceordance—wth—part—H—of—chapter—296for—whiech—at—teast—506
25 | percent—of—the—econstruction—cost—is—federaHy—funded—and—for
26 | whi-ch—thefederal—Covernment—pays—aper—diemratenot—to

27 | exeeed—one-—hatf—eof—the—cost—of theveterans—care—in—such

28 | statenursing—hones—These—beds—shat—not—beinctuded—in—the
29 | aursing—hore—bed—inventory—

30

31
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A request for exenption under this subsection may be nade at
any tinme and is not subject to the batching requirenents of
this section.

Section 2. Paragraph (a) of subsection (4) of section
408. 039, Florida Statutes, is anended to read:

408. 039 Review process.--The revi ew process for
certificates of need shall be as foll ows:

(4) STAFF RECOMVENDATI ONS. - -

(a) The departnent's review of and final agency action
on applications shall be in accordance with the district plan

and statutory criteria, and the inplenenting adm nistrative

rul es. ta—the—apptHeation—+eviewprocess—the—departirent—shat+

Section 3. Paragraph (a) of subsection (1) and
par agraph (d) of subsection (2) of section 408.040, Florida
Statutes, 1998 Suppl enent, are anended to read:

408.040 Conditions and nonitoring.--

(1) (a) The agency mmy issue a certificate of need
predi cated upon statenents of intent expressed by an applicant
in the application for a certificate of need.

1. Any certificate of need issued for construction of
a new hospital or for the addition of beds to an existing
hospital shall include a statenment of the nunber of beds
approved by category of service, including rehabilitation or
psychiatric service, for which the agency has adopted by rule
a speci al ty-bed-need net hodol ogy. Al beds that are approved,
but are not covered by any specialty-bed-need net hodol ogy,
shal | be designated as general
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2. The agency may consider, in addition to the other
criteria specified in s. 408.035, a statenent of intent by the
applicant to designate a percentage of the beds of the
facility for use by patients eligible for care under Title Xl X

of the Social Security Act. Anry—certitiecate—ofneed+issuet—to
. I . . . ,

Section 4. Subsection (5) of section 430.705, Florida
Statutes, 1998 Supplenent, is anended to read:
430.705 Inplenentation of the long-termcare community
di version pilot projects.--
(5) In selecting the pilot project area, the
departnent shall consider the following factors in the area:
11
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1 (a) The nursing hone occupancy |evel.

2 thy—Fhernurber—of—certifiecates—of-need—awarded—for

3 | nursing—hore—beds—for—whi-eh—renovation,—expansion,—or

4 | eonstrueton—has—hot—begun—

5 (b) ey The annual nunber of additional nursing hone

6 | beds.

7 (c) td)y The annual nunber of nursing hone adm ssions.

8 (d) te) The adequacy of conmunity-based |ong-termcare

9 | service providers.

10 Section 5. Subsection (1) of section 400.702, Florida
11| Statutes, is anended to read:

12 400. 702 Devel opnent of internediate care facilities.--
13 (1) The Departnent of Children and Fanily Heatth—and
14 | Rehabititative Services is directed to issue a request for

15 | proposal s, pursuant to the provisions of chapter 287, for a
16 | pilot program of internediate-level care facilities. The

17 | devel opnent of internediate-level care facilities under this
18 | pilot programshall be linmted to four projects in geographic
19 | locations distributed in the south, north, and central part of
20 | the state and shall not exceed a total of 120 beds in each

21| location. None of the projects may accept residents prior to
22 | July 1, 1990. The internediate-level care facilities shall
23 (a) Provide care to residents whose condition requires
24 | internedi ate care services, including 24-hour observation and
25| care and the constant availability of nedical and nursing

26 | treatnent and care, but not to the degree of care and

27 | treatnent provided in a hospital or that which neets the

28 | criteria for skilled nursing services.

29 (b) Accept only I owincone residents who receive

30 | subsi di zed housi ng vouchers through the United States

31
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Depart nent of Housi ng and Urban Devel opnent or ot her
subsi di zed housi ng prograns.

(c) Accept only lowincone residents who are Medicaid
recipients.

(d) Be exenpt fromall requirenents to obtain a
certificate of need pursuant to ss. 408. 031-408. 045:—however;

he—bed " i w I | bed I
fer—determnation—ofnursing—horre—bedneeds.

(e) Be licensed as a nursing hone pursuant to part |
and ss. 408.061, 408.08, and 408. 20, except that the
departnment is given the authority to waive any requirenent
that unnecessarily restricts the devel opnent of internediate
care facilities, provided such wai ver does not contravene
federal or state |aw. The departnent shall, however, ensure
that the health and safety of residents of internediate care
facilities are adequately protected.

Section 6. Subsection (8) of section 400.071 and
subsection (4) of section 408.034, Florida Statutes, 1998
Suppl enent, and subsection (17) of section 408.032 and section
430.708, Florida Statutes, are repeal ed.

Section 7. This act shall take effect July 1, 1999.

RSk S R R I kS R R I S kb I R S Rk I I

LEG SLATI VE SUMVARY

Elimnates certificate-of-need requirenents for nursing
honmes and for health-care-related projects involving
either an addition of beds by new construction or
alteration or an increase in |licensed bed capacity.
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