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Florida Senate - 1999 SB 1906
By Senators Sebesta and Dyer

20- 1482-99 See HB 867

A bill to be entitled

An act relating to public construction;

anmending s. 255.20, F.S.; lowering the

t hreshol d anobunt required for conpetitive

awards of local bids and contracts for public

construction; revising provisions with respect

to exceptions; providing that certain properly

licensed contractors or vendors shall have

standing to challenge the propriety of a |loca

governnent's action under certain

ci rcunstances; providing for the award of

reasonabl e attorney's fees under certain

ci rcunstances; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 255.20, Florida Statutes, is
amended to read:

255.20 Local bids and contracts for public
construction works; specification of state-produced | unber.--
(1) A county, nmunicipality, special district as
defined in chapter 189, or other political subdivision of the

state seeking to construct or inprove a public building,
structure, or other public construction works mnust
conpetitively award to an appropriately licensed contractor
each project that is estimated in accordance with generally
accepted cost-accounting principles to have construction costs
of nore than$50, 000$266,668. As used in this section, the
term"conpetitively award" means to award contracts based on
t he subni ssion of seal ed bids, proposals submitted in response
to a request for proposal, proposals submtted in response to
1
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1| a request for qualifications, or proposals submitted for

2 | conpetitive negotiation. This subsection expressly all ows

3| contracts for constructi on managenent services, design/build
4| contracts, continuation contracts based on unit prices, and
5| any other contract arrangenent with a private sector

6 | contractor permtted by any applicabl e municipal or county

7 | ordi nance, by district resolution, or by state | aw. For

8 | purposes of this section, construction costs include the cost
9] of all Iabor, except inmate |abor, and includes the cost of
10| all overhead, and inetude the cost of equipnent and naterials
11 ) to be used in the construction of the project. Subject to the
12 | provisions of subsection (3), the county, municipality,

13 | special district, or other political subdivision shall may
14 | establish, by nmunicipal or county ordi nance or speci al

15| district resolution, procedures for conducting the bidding
16 | process.

17 (a) The provisions of this subsection do not apply:
18 1. Wen the project is undertaken to repl ace

19 | reconstruct, or repair an existing facility damaged or

20 | destroyed by a sudden unexpected turn of events, such as an
21| act of God, riot, fire, flood, accident, or other urgent

22 | circunstances, and such danage or destruction creates:

23 a. An immedi ate danger to the public health or safety;
24 b. Oher loss to public or private property which

25 | requi res energency governnent action; or

26 C. An interruption of an essential governnental

27 | service

28 2. Wien, after notice by publication in accordance
29 | with the applicable ordinance or resolution, the governnental
30| entity does not receive any responsive bids or responses.

31
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3. To construction, renodeling, repair, or inprovenent
to a public electric or gas utility system when such work on
the public utility systemis perfornmed by personnel of the
system and the work to be perforned requires the use of forces

specially trained to work with electricity or conbustible

gases.

4.6— Wen the project is undertaken exclusively for
t he purpose of education or training as part of a public

educati onal program
5.7~ Wien, through no fault of the owner,the funding

source of the project will be dimnished or |ost because the
time required to conpetitively award the project after the
funds becone avail able exceeds the tinme within which the
fundi ng source nust be spent.

6. 8- When the | ocal government has conpetitively
awarded a project to a private sector contractor and the
contractor has abandoned the project before conpletion or the
| ocal governnent has term nated the contract.

7.9— Wen the governing board of the |ocal governnent,
after public notice, conducts a public neeting under s.

286. 011 and finds by a majority vote of at least a npjority
pl us one of the governing board that it is in the public's

best interest to performthe project using its own services,
enpl oyees, and equi pnent because the construction costs for

the | ocal governnent would be | ess than for private sector

contractors. The public notice nust be published at |east 14
3
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1| days prior to the date of the public neeting at which the

2 | governing board takes final action to apply this subparagraph
3| The notice nust identify the project, the estinated cost of

4| the project and specify that the purpose for the public

5| neeting is to consider whether it is in the public's best
6|interest to performthe project using the |ocal governnent's
7 | owmn services, enployees, and equi pnent. | n deciding whether it
8|lis inthe public's best interest for |ocal governnment to

9| performa project using its own services, enployees, and

10 | equi pnent, the governing board shall may consider the

11 | construction costs eost of the project, whether the project

12 | requires an increase in the nunber of governnent enployees, an
13 ] increase in capital expenditures for public facilities,

14 | equi pnent or other capital assets, the inpact on |oca

15 | economi c devel opnent, the inpact on snmall and minority

16 | busi ness owners, the inpact on state and |ocal tax revenues,
17 | whether—theprivate——sector——contractorsprovide—theatth

18 | instrance—antd—other—benefi-ts—equvatent—to—thoseprovided—-by
19 | thetocat—governmwent—and nay consi der any other factor
20| relevant to what is in the public's best interest.
21 8. 16— When the governing board of the |ocal governnent
22 | determ nes upon consi deration of specific substantive criteria
23| and adnministrative procedures that it is in the best interest
24 | of the local governnent to award the project to an
25 | appropriately licensed private sector contractor according to
26 | the substantive criteria and adninistrative procedures
27 | established by and expressly set forth in a charter
28 | ordi nance, or resolution of the |local governnent adopted prior
29 | to July 1, 1994. The criteria and procedures nust be set out
30| in the charter, ordinance, or resolution and nust be applied
31| uniformy by the local governnent to avoid award of any
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project in an arbitrary or capricious nmanner. This exception

shal |l apply when all of the foll owing occur

a. Wen the governing board of the |ocal governnent,
after public notice, conducts a public neeting under s.
286.011 and finds by a two-thirds vote of the governing board
that it is in the public's best interest to award the project
according to the criteria and procedures established by

charter, ordinance, or resolution. The public notice nust be
publ i shed at |east 14 days prior to the date of the public
neeting at which the governing board takes final action to
apply this subparagraph. The notice nust identify the
project, the estimated cost of the project, and specify that
t he purpose for the public neeting is to consider whether it
is in the public's best interest to award the project using
the criteria other than conpetitive sel ection and procedures

wethod permitted by the preexisting ordi nance.

b. 1In the event the project is to be awarded by any
net hod ot her than a conpetitive selection process, the
governi ng board nust find upon substantial credible evidence
t hat:

(1) There is one appropriately licensed contractor who
is uniquely qualified to undertake the project because that
contractor is currently under contract to performwork that is
affiliated with the project and the work is of a specialized

nature that obtaining conpetitive bids is not possible; or

(I'1) The tinme to conpetitively award the project
through no fault of the public owner or its agents wll

jeopardi ze the funding for the project, or will nmaterially
i ncrease the cost of the project or will create an undue
hardship on the public health, safety, or welfare

5
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c. In the event the project is to be awarded by any
net hod ot her than a conpetitive selection process, the
publ i shed notice nust clearly specify the procedure methed by
which the private sector contractor will be selected and the
criteria to be considered.

d. In the event the project is to be awarded by a
net hod ot her than a conpetitive selection process, the
architect or engineer of record has provided a witten

reconmendation that the project be awarded to the private

sector contractors without conpetitive selection; and the

consideration by, and the justifications of, the governnental

body are docunented, in witing, in the project file and the

o F : e v s . :

are presented to the governing board prior to the approval

required in this paragraph

(b)

1. |If the project is to be awarded based on price, the
contract nust be awarded to the | owest qualified and
responsi ve bidder in accordance with the applicable county or
nmuni ci pal ordi nance or district resolution and in accordance
with the applicable contract docunents. The county,
nmuni ci pality, or special district nmay reserve the right to
reject all bids and to rebid the project or elect not to
proceed with the project. This subsection is not intended to
restrict the rights of any local governnent to reject the | ow
bid of a nonqualified or nonresponsive bidder and to award the
contract to any other qualified and responsive bidder in
accordance with the standards and procedures of any applicable
county or nunicipal ordinance or any resolution of a special
district.
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2. |If the project uses a request for proposal or a
request for qualifications, the request nmust be publicly
advertised and the contract nust be awarded in accordance with
t he applicabl e | ocal ordinances.

3. If the project is subject to conpetitive
negoti ations, the contract nust be awarded in accordance with
s. 287.055.

(c) If a construction project greater than$50, 000

$200,060 is started after July 1, 1999 4996, and is to be

perforned by a | ocal governnment using its own enployees in a
county or nmunicipality that issues registered contractor
licenses and the project would require a |icensed contractor
under chapter 489 if perforned by a private sector contractor
the |l ocal governnment nust use a person appropriately
regi stered or certified under chapter 489 to supervise the
wor K.

(d) If a construction project greater than$50, 000

$200,060 is started after July 1, 1999 4996, and is to be

perforned by a | ocal governnment using its own enployees in a
county that does not issue registered contractor |icenses and
the project would require a licensed contractor under chapter
489 if perforned by a private sector contractor, the | oca
governnment nust use a person appropriately registered or
certified under chapter 489 or a person appropriately |licensed
under chapter 471 to supervise the work.

(e) Projects perforned by a | ocal governnent using its
own services and enpl oyees nust be inspected in the sane
manner as inspections required for work perfornmed by private
sector contractors.
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(f) A construction project provided for in this
subsection may not be divided into nore than one project for
t he purpose of evading this subsection.

(g) This subsection does not preenpt the requirenents
of any small-busi ness or di sadvant aged- busi ness enterprise
program or any | ocal - preference ordi nance.

(2) The threshold anmpbunt of $50, 000$260,-6060 nust be
adj usted by the percentage change in the Consumer Price |ndex
fromJanuary 1, 1999 1994, to January 1 of the year in which
the project is schedul ed to begin.

(3) Al county officials, boards of county
conmm ssi oners, school boards, city councils, city
conmi ssioners, and all other public officers of state boards
or conmissions that are charged with the letting of contracts
for public work, for the construction of public bridges,
bui | di ngs, and other structures nust always specify | unber
timber, and other forest products produced and manufactured in
this state whenever such products are avail able and their
price, fitness, and quality are equal. This subsection does
not apply when pl ywood specified for nonolithic concrete
forns, when the structural or service requirenents for tinber
for a particular job cannot be supplied by native species, or
when the construction is financed in whole or in part from
federal funds with the requirenents that there be no
restrictions as to species or place of manufacture.

(4) Any properly licensed contractor or vendor

interested in subnitting an offer to performwork enconpassed

by this section shall have standing to chall enge the propriety

of the local governnent's actions when the | ocal governnent

seeks to invoke the provisions of this section. Any person

chal | engi ng, whether in an adninistrative proceedi ng or
8
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1| litigation, the propriety of a |local governnent's actions

2| under this section is entitled to recover its reasonable

3| attorney's fees unless a court finds that the chall enge was

4| frivol ous.

5 Section 2. This act shall take effect July 1, 1999.

6
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8 LEG SLATI VE SUMVARY

9
Revi ses a provision of |aw governing |ocal bids and

10 contracts for ﬂub|IC constriction projects to lower to
$100, 000 the threshol d anpbunt required for conpetitive

11 awards of | ocal bids and contracts, to revise exceptions
to the operation of the law, to provide that descri bed

12 properly licensed contractors_or vendors shall have
standing to challenge the action of a |ocal governnent

13 under the law, and to provide for the award of reasonable
attorney's fees in described circunstances. (See bil

14 for details.)

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

9
CODING:Words st+ieken are deletions; words underlined are additions.




