Florida Senate - 1999 SB 2

By Senators Canpbell, Rossin, Diaz-Balart, GQutman, dary,
Br onson, Lee, il ders and Casas

33-2A-99

1 A bill to be entitled

2 An act relating to adoption; anmending ss.

3 39.802, 39.806, 39.811, F.S., relating to the
4 petition and grounds for termnating parental
5 rights and powers of disposition; renoving

6 provi sions authorizing licensed child-placing
7 agencies to file actions to termni nate parental
8 rights; anmending s. 39.812, F.S.; providing

9 additional requirenents for a petition for

10 adoption; prohibiting filing such petition

11 until the order terminating parental rights is
12 final; anmending s. 63.022, F.S.; revising

13 legislative intent with respect to adoptions in
14 this state; anending s. 63.032, F.S.; revising
15 definitions; defining the term "adoption

16 entity"; creating s. 63.037, F.S.; exenpting
17 adoption proceedings that result froma

18 term nation of parental rights under ch. 39,
19 F.S., fromcertain provisions of ch. 63, F.S.
20 creating s. 63.038, F.S.; providing crimna
21 penalties for committing certain fraudul ent
22 acts; creating s. 63.039, F.S.; providing
23 sanctions and an award of attorney's fees under
24 certain circunstances; anending s. 63.052,
25 F.S.; providing for placenent of a mnor
26 pendi ng adoption; specifying the jurisdiction
27 of the court over a ninor who has been pl aced
28 for adoption; anending s. 63.062, F.S.
29 speci fying additional persons who nust consent
30 to an adoption, execute an affidavit of
31 nonpaternity, or receive notice of proceedi ngs
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1 to termnate parental rights; pernitting an

2 affidavit of nonpaternity under certain

3 ci rcunstances; anending s. 63.082, F.S.

4 revising requirenents for executing a consent
5 to an adoption; providing a tine period for

6 wi t hdrawi ng consent; providing additional

7 di scl osure requirenents; anending s. 63.085,
8 F.S.; specifying information that nust be

9 di scl osed to persons seeking to adopt a m nor
10 and to the birth parents; creating s. 63.087,
11 F.S.; requiring that a separate proceedi ng be
12 conducted by the court to deternine whether a
13 birth parent's parental rights should be

14 term nated; providing for rules, jurisdiction
15 and venue for such proceedi ngs; providing

16 requirenents for the petition and heari ng;

17 creating s. 63.088, F.S.; providing

18 requirements for identifying and |ocating a
19 person who is required to consent to an
20 adoption or receive notice of proceedings to
21 ternm nate parental rights; providing
22 requi rements for the notice; providing
23 requi rements for conducting a diligent search
24 for such person whose | ocation is unknown;
25 requiring that an unlocated or unidentified
26 person be served notice by constructive
27 service; providing that failure to respond or
28 appear constitutes grounds to terminate
29 parental rights pending adoption; creating s.
30 63.089, F.S.; providing procedures for the
31 proceeding to ternminate parental rights pending
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1 adoption; specifying the matters to be

2 det erm ned; specifying grounds upon which

3 parental rights may be term nated; providing

4 for procedures following a judgment; providing
5 for records to be made part of the subsequent

6 adoption; anending s. 63.092, F.S.; providing

7 requirenments to be net if a prospective

8 pl acement in an adoptive hone is an at-risk

9 pl acenment; defining at-risk placenent; anending
10 s. 63.097, F.S.; revising requirenents for the
11 court in approving specified fees and costs;

12 anending s. 63.102, F.S.; revising requirenents
13 for filing a petition for adoption; providing
14 requirements for prior approval of fees and

15 costs; amending s. 63.112, F.S.; revising

16 requirenments for the information that nust be
17 included in a petition for adoption; anendi ng
18 s. 63.122, F.S.; revising the tine requirenents
19 for hearing a petition for adoption; anendi ng
20 s. 63.125, F.S., relating to the final hone
21 i nvestigation; conform ng provisions to changes
22 made by the act; anending s. 63.132, F. S
23 revising requirenents for the report of
24 expenditures and receipts which is filed with
25 the court; anmending s. 63.142, F.S.; specifying
26 ci rcunst ances under which a judgnment
27 ternm nating parental rights pending adoption is
28 voi dabl e; providing for an evidentiary hearing
29 to determine the mnor's placenent following a
30 notion to void such a judgnent; anending s.
31 63.152, F.S.; requiring that the clerk of the
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1 court mail a copy of a new birth record to the
2 state registry of adoption information

3 anending s. 63.165, F.S.; requiring that a copy
4 of the certified statenent of final decree of

5 adoption be included in the state registry of

6 adoption information; requiring that the

7 Departnent of Children and Fam |y Services

8 mai ntain such information for a specified

9 period; anmending s. 63.182, F.S.; requiring

10 that an action to vacate an order of adoption
11 or an order termnating parental rights pending
12 adoption be filed within a specified period

13 after entry of the order; anmending s. 63. 207,

14 F.S.; revising provisions that limt the

15 pl acenment of a minor in another state for

16 adoption; anending s. 63.212, F.S., relating to
17 prohibitions and penalties with respect to

18 adoptions; conform ng provisions to changes

19 made by the act; repealing s. 63.072, F.S.
20 relating to persons who may wai ve required
21 consent to an adoption; requiring that a
22 petition for adoption be governed by the law in
23 effect at the tine the petition is fil ed;
24 providing an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Subsections (1) and (2) of section 39.802
29| Florida Statutes, 1998 Suppl enent, are anmended to read:
30 39.802 Petition for ternination of parental rights;
31| filing; elenents.--
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(1) Al proceedings seeking an adjudication to
ternm nate parental rights pursuant to this chapter nust be
initiated by the filing of an original petition by the
departnent, the guardian ad |item er—at+Hcensed—chitdpracing
agenrey or by any other person who has know edge of the facts
alleged or is informed of them and believes that they are
true.

(2) The formof the petition is governed by the
Florida Rules of Juvenile Procedure. The petition nust be in
writing and signed by the petitioner or, if the departnent is

the petitioner, by an enpl oyee of the departnent, under oath

stating the petitioner's good faith in filing the petition
Section 2. Subsection (1) of section 39.806, Florida
Statutes, 1998 Supplenent, is anended to read:
39.806 Grounds for termnation of parental rights.--
(1) The departnent, the guardian ad litem at+reensed
chitd-—ptacing—ageney-or any person related to the child who

has know edge of the facts alleged or who is inforned of said

facts and believes that they are true, nmay petition for the
term nation of parental rights under any of the foll ow ng
ci rcunst ances:

(a) When the parent or parents voluntarily executed a
written surrender of the child and consented to the entry of
an order giving custody of the child to the departnent er—to—=a

H-ecensed—ehi+d—pracing—ageney for subsequent adoption and the
depart ment er—Hcensed—ehited-ptacingageney is willing to
accept custody of the child.

1. The surrender docunent must be executed before two
Wi tnesses and a notary public or other person authorized to
t ake acknow edgnents.
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2. The surrender and consent nmay be w thdrawn after
acceptance by the departnent er—tHcensed—chitdpracing—agency
only after a finding by the court that the surrender and
consent were obtained by fraud or duress.

(b) When the identity or location of the parent or
parents is unknown and cannot be ascertai ned by diligent
search within 90 days.

(c) \When the parent or parents engaged in conduct
toward the child or toward other children that denonstrates
that the continuing involvenent of the parent or parents in
the parent-child relationship threatens the life, safety,
wel | - bei ng, or physical, nental, or enotional health of the
child irrespective of the provision of services. Provision of
services may be evidenced by proof that services were provided
through a previous plan or offered as a case plan froma child
wel fare agency.

(d) When the parent of a child is incarcerated in a
state or federal correctional institution and:

1. The period of tine for which the parent is expected

to be incarcerated will constitute a substantial portion of
the period of tine before the child will attain the age of 18
years;

2. The incarcerated parent has been determ ned by the
court to be a violent career crimnal as defined in s.
775.084, a habitual violent felony offender as defined in s.
775.084, or a sexual predator as defined in s. 775.21; has
been convicted of first degree or second degree nurder in
violation of s. 782.04 or a sexual battery that constitutes a
capital, life, or first degree felony violation of s. 794.011
or has been convicted of an offense in another jurisdiction
which is substantially sinmilar to one of the offenses |isted
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in this paragraph. As used in this section, the term
"substantially simlar offense" neans any offense that is
substantially sinilar in elenents and penalties to one of
those listed in this paragraph, and that is in violation of a
| aw of any other jurisdiction, whether that of another state,
the District of Colunbia, the United States or any possession
or territory thereof, or any foreign jurisdiction; and

3. The court determines by clear and convincing
evi dence that continuing the parental relationship with the
i ncarcerated parent would be harnful to the child and, for
this reason, that term nation of the parental rights of the
incarcerated parent is in the best interest of the child.

(e) A petition for termnation of parental rights may
al so be filed when a child has been adjudicated dependent, a
case plan has been filed with the court, and the child
continues to be abused, negl ected, or abandoned by the
parents. In this case, the failure of the parents to
substantially conply for a period of 12 nonths after an
adj udi cation of the child as a dependent child constitutes
evi dence of continuing abuse, neglect, or abandonnent unl ess
the failure to substantially conply with the case plan was due
either to the lack of financial resources of the parents or to
the failure of the departnment to nake reasonable efforts to
reunify the famly. Such 12-nonth period may begin to run only
after the entry of a disposition order placing the custody of
the child with the departnent or a person other than the
parent and the approval by the court of a case plan with a
goal of reunification with the parent.

(f) \When the parent or parents engaged in egregious
conduct or had the opportunity and capability to prevent and
knowi ngly failed to prevent egregious conduct that threatens
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1| the life, safety, or physical, nmental, or enotional health of
2| the child or the child's sibling.

3 1. As used in this subsection, the term"sibling"

4 | means another child who resides with or is cared for by the

5] parent or parents regardl ess of whether the child is related
6| legally or by consanguinity.

7 2. As used in this subsection, the term "egregious

8 | conduct" neans abuse, abandonnent, neglect, or any other

9 | conduct of the parent or parents that is deplorable, flagrant,
10 | or outrageous by a normal standard of conduct. Egregious

11 | conduct may include an act or onission that occurred only once
12 | but was of such intensity, nagnitude, or severity as to

13 | endanger the life of the child.

14 (g) When the parent or parents have subjected the

15| child to aggravated child abuse as defined in s. 827.03,

16 | sexual battery or sexual abuse as defined in s. 39.01, or

17 | chroni ¢ abuse.

18 (h) \When the parent or parents have conmitted nurder
19 | or voluntary mansl aughter of another child of the parent, or a
20| felony assault that results in serious bodily injury to the
21| child or another child of the parent, or aided or abetted,

22 | attenpted, conspired, or solicited to comrt such a nurder or
23 | voluntary nmansl aughter or felony assault.

24 (i) When the parental rights of the parent to a

25| sibling have been terninated involuntarily.

26 Section 3. Subsections (2) and (8) of section 39.811
27 | Florida Statutes, 1998 Suppl enent, are anmended to read:

28 39.811 Powers of disposition; order of disposition.--
29 (2) If the child is in out-of-hone care custody of the
30 | departnment and the court finds that the grounds for

31| termination of parental rights have been established by clear
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and convi nci ng evidence, the court shall, by order, place the
child in the custody of the departnent for the purpose of
adopti on er—ptrace—the—chitdinthe—custody—of—atecensed
chit+d—ptacing—agency—for—thepurpose—of—adoption.

(8) If the court termnates parental rights, it shall
inits order of disposition, provide for a hearing, to be
schedul ed no later than 30 days after the date of disposition
in which the departnent er—thetHrcensed—echita—pracing—agency
shall provide to the court a plan for pernmanency for the
child. Reasonable efforts nust be made to place the child in a
timely manner in accordance with the pernmanency plan and to
conpl ete what ever steps are necessary to finalize the
per manent placenent of the child. Thereafter, until the
adoption of the child is finalized or the child reaches the
age of 18 years, whichever occurs first, the court shall hold
hearings at 6-nonth intervals to review the progress being
made toward permanency for the child.

Section 4. Section 39.812, Florida Statutes, 1998
Suppl enent, is anended to read:

39.812 Postdisposition relief.--

(1) A+H-eensed—chitdptacingagency—o+ The depart nent
that whieh is given custody of a child for subsequent adoption
in accordance with this chapter may place the child in a
fam |y hone for prospective subsequent adoption, and the
H-ecensed—chi+d—pracing—agency—o+ the departnment nay thereafter
becone a party to any proceeding for the | egal adoption of the
child and appear in any court where the adoption proceeding is
pendi ng and consent to the adoption; and that consent al one
shall in all cases be sufficient.

(2) In any subsequent adoption proceeding, the parents
are shatH- not be entitled to any notice of the proceeding and
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1| are not thereof—mnor—shat—they—be entitled to know edge at

2| any tine after the order ternminating parental rights is

3| entered of the whereabouts of the child or of the identity or
4 | I ocation of any person having the custody of or having adopted
5| the child, except as provided by order of the court pursuant

6| to this chapter or chapter 63; and in any habeas corpus or

7 | other proceeding involving the child brought by any parent of
8| the child, an ne agent or contract provider of the H-eensed

9 | ehitd-ptacing—ageney—o+r departnent may not shatt+ be conpell ed
10| to divulge that information, but nay be conpelled to produce
11| the child before a court of conpetent jurisdiction if the

12 | child is still subject to the guardi anship of the H-ecensed

13 | ehitd-—ptacing—agency—o+ depart nent.

14 (3) The entry of the custody order to the departnent
15 | does or—t+t+ecensed—ehitd-ptacing—agenrey—shat- not entitle the

16 | H—eensed—ehita—plracing—agency—or departnent to guardi anshi p of
17 | the estate or property of the child, but the Hecensed

18 | ehit+d-ptacing—agency—o+ departnent shall be the guardi an of

19 | the person of the child.
20 (4) The court shall retain jurisdiction over any child
21| for whom custody is given to atreensed—ehitapracingagency
22 | et—to the departnent until the child is adopted. After custody
23| of a child for subsequent adoption has been given to afr—agency
24 | o+ the departnment, the court has jurisdiction for the purpose
25| of reviewing the status of the child and the progress being
26 | rade toward pernmanent adoptive placenment. As part of this
27 | continuing jurisdiction, for good cause shown by the guardian
28| ad litemfor the child, the court may review the
29 | appropriateness of the adoptive placement of the child. The
30| petition for adoption nust be filed in the division of the
31| circuit court which issued the judgnent terninating parental
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rights. A copy of the consent required under s. 63.062(4) and

executed by the departnent nust be attached to the petition

for adoption. The petition for adoption nust be acconpani ed by

a formcreated by the departnent which details the social and

nedi cal history of each birth parent and includes the social

security nunber and date of birth for each birth parent, if

such information is available or readily obtainable. The

person seeking to adopt the mnor may not file a petition for

adoption until the order term nating parental rights becones

final. An adoption proceeding under this subsection is

governed by chapter 63, as linmted under s. 63.037.
Section 5. Section 63.022, Florida Statutes, 1998
Suppl enent, is anended to read:

63.022 Legislative intent.--

(1) It is the intent of the Legislature to protect and
pronmote the well-being of persons being adopted and their
birth and adoptive parents and to provide to all children who
can benefit by it a permanent famly |ife, and, whenever
possible, to maintain sibling groups.

(2) The basic safeguards intended to be provided by
this chapter aet are that:

(a) The minor ehitd is legally free for adoption.

(b) The required persons consent to the adoption or
the parent-child relationship is term nated by judgnent of the
court.

(c) The required social studies are conpleted and the
court considers the reports of these studies prior to judgnent
on adoption petitions.

(d) Al placenents of mnors for adoption are reported
to the Departnent of Children and Fam |y Services.
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(e) A sufficient period of tinme elapses during which
the minor ehitd has lived within the proposed adoptive hone
under the guidance of the departnent or a |licensed
chi | d- pl aci ng agency.

(f) Al expenditures by adoption entities
iaterrediaries pl aci ng, and persons independently adopting, a
m nor are reported to the court and becone a permanent record

in the file of the adoption proceedings.

(g) Social and nedical information concerning the
mnor child and the birth parents is furnished by the birth
parent when available and filed with the court before a fina

hearing on a petition to termnate parental rights pendi ng
adopt i on censent—to—the—adoption—when—amhnor—+spracedby—an
Aterrediary.

(h) A newhbirth certificate is issued after entry of

t he adoption judgnent.

(i) At the tinme of the hearing,the court may +s
atthori+zed—to order tenporary substitute care when it
deternmines that the nminor is in an unsuitable home.

(j) The records of all proceedi ngs concerning custody
and adoption of mnor children are confidential and exenpt
from the—provistoens—of s. 119.07(1), except as provided in s.
63. 162.

(k) The birth parent, the adoptive parent, and the
mnor child receive the same or simlar safeguards, guidance,
counseling, and supervision in an internedi ary adoption as
they receive in an agency or departnment adoption

(I') Inall matters com ng before the court under
putstant—to this chapter aet, the court shall enter such
orders as it deens necessary and suitable to pronote and
protect the best interests of the person to be adopted.
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(m I n dependency cases initiated by the departnent,
where term nation of parental rights occurs, and siblings are
separated despite diligent efforts of the departnent,
conti nui ng postadoption conmuni cation or contact anong the
siblings may be ordered by the court if found to be in the
best interests of the children

Section 6. Section 63.032, Florida Statutes, is
amended to read:

63.032 Definitions.--As used in this chapter aet,
urtess—the—context—otherwse—+eguiresthe term

(1) "Departnent" neans the Departnent of Children and
Fam |y Servi ces.

(2) "Child" neans a son or daughter, whether by birth
or adopti on.

(3) "Court" neans any circuit court of this state and,
when the context requires, the court of any state that is
enpowered to grant petitions for adoption

(4) "Mnor" neans a person under the age of 18 years.

(5) "Adult" neans a person who is not a mnor

(6) "Person" includes a natural person, corporation
governnment or governnental subdivision or agency, business
trust, estate, trust, partnership, or association, and any
other legal entity.

(7) "Agency" neans any child-placing agency licensed
by the departnent pursuant to s. 63.202 to place mnors for
adopti on.

(8) "Internediary" neans an attorney er—physietran who
is licensed or authorized to practice in this state and who
has reported the i ntended placenent of a m nor for adoption

under s. 63.092 or, for the purpose of adoptive placenents of

children fromout of state with citizens of this state, a
13
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chil d-pl aci ng agency licensed in another state that is
qgualified by the departnent.

(9) "To place" or "placenent" neans the process of a
person giving a child up for adoption and the prospective
parents receiving and adopting the child, and includes al
actions by any person or agency participating in the process.

(10) "Adoption" neans the act of creating the |ega
relationship between parent and child where it did not exist,
thereby declaring the child to be legally the child of the
adoptive parents and their heir at law and entitled to all the
rights and privileges and subject to all the obligations of a
child born to such adoptive parents in | awful wedl ock.

(11) "Suitability of the intended placenent" includes
the fitness of the intended placenent, with primary
consi deration being given to the welfare of the child; the
fitness and capabilities of the adoptive parent or parents to
function as parent or parents for a particular child; any
famlial relationship between the child and the prospective

pl acenment ; and the conpatibility of the child with the hone in
which the child is intended to be placed.

(12) "Primary residence and place of enploynent in
Fl orida" neans a person lives and works in this state at | east
6 nonths of the year and intends to do so for the foreseeable
future or mlitary personnel who designate Florida as their
pl ace of residence in accordance with the Sol diers' and
Sailors' Cvil Relief Act of 1940 or enpl oyees of the United
States Departnment of State living in a foreign country who
designate Florida as their place of residence.

(13) "Primarily lives and works outside Florida" neans
anyone who does not neet the definition of "primary residence
and pl ace of enploynent in Florida."
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1 (14) "Abandoned" neans a situation in which the parent
2| or legal custodian of a child, while being able, nmakes no

3| provision for the child's support and nakes no effort to

4 | communicate with the child, which situation is sufficient to
5] evince a willful rejection of parental obligations. If, in the
6 | opinion of the court, the efforts of such parent or |ega

7 | custodian to support and comrunicate with the child are only
8 | marginal efforts that do not evince a settled purpose to

9 | assune all parental duties, the court nmay declare the child to
10 | be abandoned. |In naking this decision, the court nay consider
11 | the conduct of a father towards the child's nother during her
12 | pregnancy.

13 (15) "Adoption entity" nmeans the departnent under

14 | chapter 39; an agency under chapter 63 or, at the request of
15| the departnent, under chapter 39; or an internediary under

16 | chapter 63, placing a person for adoption

17 Section 7. Section 63.037, Florida Statutes, is

18 | created to read:

19 63. 037 Proceedi ngs applicable to cases resulting from
20| a termination of parental rights under chapter 39.--A case in
21| which a mnor becones avail able for adoption after the
22 | parental rights of each parent have been terminated by a court
23 | order issued pursuant to chapter 39 will be governed by s.
241 39.812 and this chapter. Adoption proceedings filed under
25| chapter 39 are exenpt fromthe followi ng provisions of this
26 | chapter: disclosure requirenents for the adoption entity
27 | provided in s. 63.085; general provisions governing
28 | termi nation of parental rights pending adoption provided in s.
29| 63.087; notice and service provisions governing termnation of
30 | parental rights pending adoption provided in s. 63.088; and
31
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procedures for term nating parental rights pendi ng adoption
provided in s. 63.089.

Section 8. Section 63.038, Florida Statutes, is
created to read

63.038 Prohibited acts.--A person who knowi ngly and

willfully provides false informati on under this chapter or

who, with the intent to defraud, accepts benefits related to

t he sanme pregnancy fromnore than one agency or internediary

wi thout disclosing that fact to each entity conmits a

m sdeneanor of the second degree, punishable as provided in s.
775.082 or s. 775.083. |In addition to any other penalty or
liability allowed by law, a person who knowingly and willfully

provides false informati on under this chapter or who, with

intent to defraud, accepts benefits related to the sane

pregnancy from nore than one agency or internediary w thout

di sclosing that fact to each entity and to any prospective

adoptive parent providing suns for the paynent of the benefits

is liable for suns paid by anyone who paid suns permtted

under this chapter in anticipation of or in connection with an

adoption. A person seeking to collect noneys under this

section may do so by filing a civil action or may be awar ded

restitution in a crimnal prosecution
Section 9. Section 63.039, Florida Statutes, is
created to read

63.039 Duty of adoption entity to prospective adoptive

parents; sanct i ons. --

(1) An adoption entity placing a minor for adoption

has an affirmative duty to follow the requirenents of this

chapter, specifically the foll owi ng provisions, which protect

and pronote the well-being of persons being adopted and their

16
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birth and adoptive parents by pronoting certainty, finality,

and pernmanency for such persons:

(a) Provide witten initial disclosure to the adoptive

parent at the tinme and in the manner required under s.
63.085(1);
(b) OCbtain a witten statenent by the adoptive parent

acknowl edgi ng receipt of the witten initial disclosure and

di stribute copies of that acknow edgnent at the tine and in

t he manner required under s. 63.085(3);

(c) Provide witten initial and postbirth disclosure

to the birth parent at the tinme and in the manner required
under s. 63.085;
(d) OCbtain a witten statenent by the birth parent

acknowl edgi ng receipt of the witten initial and posthirth

di scl osure and distribute copies of that acknow edgnent at the

time and in the manner required under s. 63.085(3);

(e) When a witten consent for adoption is obtained,

obtain the consent at the tine and in the manner required
under s. 63.082;
(f) Wihen a witten consent or affidavit of

nonpaternity for adoption is obtained, obtain a consent or

affidavit of nonpaternity that contains the | anguage required
under s. 63.062 or s. 63.082;
(g) Include in the petition to term nate parental

rights pending adoption all infornmation required under s.
63.087(6) (e);

(h) Obtain and file the affidavit of inquiry required
under s. 63.088(3);

(i) When the identity of a person whose consent to

adoption is necessary under this chapter is known but the

| ocation of such a person is unknown, conduct the
17
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due-diligence search and file the affidavit required under s.

63. 088( 4);

(j) Serve the petition and notice of hearing to

terninate parental rights pending adoption at the tine and in

the manner required by s. 63.088; and

(k) Hold the hearings required under this chapter no

sooner than permitted by this chapter

(2) An adoption entity that naterially fails to neet a

duty specified in subsection (1), may be liable to the

prospective adoptive parents for all suns paid by the

prospective adoptive parents or on their behalf in

anticipation of or in connection with an adoption

(3) If acourt finds that a consent taken under this

chapter was obtained by fraud or duress attributable to the

adoption entity, the court nust award all suns paid by the

prospective adoptive parents or on their behalf in

anticipation of or in connection with the adoption. The court

may al so award reasonable attorney's fees and costs incurred

by the prospective adoptive parents in connection with the

adoption and any litigation related to placenent or adoption

of a mnor. An award under this subsection nust be paid

directly to the prospective adoptive parents by the adoption

entity.
(4) |If a person whose consent to an adoption is

necessary under s. 63.062 prevails in an action to set aside a

consent to adoption, a judgnent termnating parental rights

pendi ng adoption, or a judgnent of adoption, the court nust

award a reasonable attorney's fee to the prevailing party. An

award under this subsection is to be paid by the adoption

entity if the court finds that the acts or onissions of the

18
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entity were the basis for the court's order granting relief to

the prevailing party.

(5) The court nust provide to The Florida Bar any

order that inposes sanctions under this section against an

attorney, whether acting as an adopti on agency or as an

internmediary. The court nust provide to the Departnent of

Children and Family Services any order that inposes sanctions

under this section against an agency. The order nust be

provided within 30 days after the date that the order was

i ssued.

Section 10. Section 63.052, Florida Statutes, 1998
Suppl enent, is anended to read:

63. 052 Guardi ans designated; proof of conmitnent.--

(1) For minors who have been placed for adoption with
and permanently conmitted to an agency, the agency shall be
t he guardi an of the person of the mnor ehitd; for those who
have been placed for adoption with and permanently comitted
to the departnent, the departnent shall be the guardian of the
person of the mnor ehitd.

(2) For mnors who have been voluntarily surrendered

to an internediary through an execution of consent to
adoption, the internediary shall be responsible for the child
until the tine a court orders prelininary approval of
pl acement of the child in the prospective adoptive hone, at
which tine the prospective adoptive parents becone guardi ans
pending finalization of adoption. Until a court has terninated

parental rights pendi ng adoption and has ordered prelininary

approval of placenent of the nminor in the adoptive hone, the

m nor nust be placed in the care of a birth relative, placed

in foster care, or placed in the care of a prospective

adoptive hone that has received a favorable hone study by a
19
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licensed chil d-placing agency, a |icensed professional, or an

agency described in s. 61.20(2) within 1 year before such

pl acement of the nminor with the prospective adoptive parents.

The fact that a nminor is tenporarily placed with the

prospective adoptive parents does not give rise to a

presunption that the parental rights of the birth parents wll

subsequently be term nated.

2> For minors who have been placed for adoption with
or voluntarily surrendered to an agency, but have not been
permanently conmitted to the agency, the agency shall have the
responsibility and authority to provide for the needs and
wel fare for such ninors. For those ninors placed for adoption
with or voluntarily surrendered to the departnent, but not
permanently conmitted to the departnent, the departnent shal
have the responsibility and authority to provide for the needs
and wel fare for such mnors. The adoption entity nmay
I ’ . r ’ ¥ | ehitd—plaei

ageney—has—the—atthority—to authorize all appropriate nedica
care for a mnor the—<ehitdren who has have been placed for

adoption with or voluntarily surrendered to them The

provisions of s. 627.6578 shall remain in effect

not wi t hst andi ng the guardi anship provisions in this section
(3) If anmnor is surrendered to an internediary for

subsequent adoption and a suitable prospective adoptive hone

is not available under s. 63.092 at the tine the nminor is

surrendered to the internediary or, if the mnor is a newborn

admitted to a licensed hospital or birth center, at the tine

the minor is discharged fromthe hospital or birth center the

m nor nust be placed in licensed foster care—the—interrediary
shatH—be—responsibte—for—the—chitd until a suitable

prospective adoptive hone is avail able under s. 63.092.
20
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(4) If a mnor ehi+d is voluntarily surrendered to an
internmediary for subsequent adoption and the adoption does not
becone final within 180 days, the internediary nust report to
the court on the status of the minor ehitd and the court nay
at that tinme proceed under s. 39.701 or take action reasonably
necessary to protect the best interest of the mnor ehitd.

(5) The recital in the witten consent given by the
departnment that the mnor ehitd sought to be adopted has been
permanently committed to the departnent shall be prinma facie
proof of such commitnent. The recital in the witten consent
given by a licensed child-placing agency or the declaration in
an answer or recommendation filed by a licensed child-placing
agency that the mnor ehit+d has been permanently conmitted and
the child-placing agency is duly licensed by the departnent
shall be prima facie proof of such comm tnent and of such
i cense.

(6) Unless otherwi se authorized by |aw, the departnment
is not responsible for expenses incurred by |licensed
chil d-pl aci ng agencies or internediaries participating in
pl acenrent of a minor ehitd for the purposes of adoption

(7) The court retains jurisdiction over a mnor who

has been placed for adoption until the adoption is final

After a minor is placed with an adoption entity or prospective

adoptive parent, the court has jurisdiction for the purpose of

reviewing the status of the mnor and the progress bei ng made

toward pernmanent adoptive placenment. As part of this

continuing jurisdiction, for good cause shown by a person

whose consent to an adoption is required under s. 63.062, by a

party to any proceeding involving the nminor, or upon the

court's own notion, the court may review t he appropri at eness

of the adoptive placenent of the ninor
21
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1 Section 11. Section 63.062, Florida Statutes, is

2 | anended to read:

3 63. 062 Persons required to consent to adoption.--

4 (1) Unless supported by one or nore of the grounds

5| enunerat ed under s. 63. 089( 3) consent—is—excusetd—by—the—court,
6| a petitionto terninate parental rights pendi ng adopti on atept
7 | awinoer may be granted only if witten consent has been

8 | executed as provided in s. 63.082 after the birth of the ninor
9] or notice has been served under s. 63.088 to by:

10 (a) The nother of the ninor

11 (b) The father of the nminor, if:

12 1. The mnor was conceived or born while the father

13| was narried to the nother; -

14 2. The minor is his child by adoption; or-

15 3. The mnor has been established by court proceeding
16 [ to be his child.

17 (c) If there is no father as set forth in subsection

18 |(b), any nman for whomthe ninor has been established to be his
19 | child by scientific tests that are generally acceptable within
20| the scientific community to show a probability of paternity.
21 (d) If there is no father as set forth in subsection

22 |(b) or subsection (c), any man who:

23 1. 4~ He Has acknow edged in witing, signed in the

24 | presence of a conpetent witness, that he is the father of the
25| minor and has filed such acknowl edgnent with the O fice of

26 | Vital Statistics of the Departnent of Health; —

27 2.5~ He Has provided the child or the nother during

28 | her pregnancy with support in a repetitive, customary manner; -
29 3. Has been identified by the birth nother as a person
30 | she has reason to believe may be the father of the minor in an
31

22
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action to termnate parental rights pendi ng adopti on pursuant

to this chapter; or

4, |s a party in any pending proceeding in which

paternity, custody, or term nation of parental rights

regarding the minor is at issue.

(e)te)y The minor, if nore than 12 years of age, unless
the court in the best interest of the m nor dispenses with the
nm nor's consent.

(2) Any person whose consent is required under

par agraph (1) (b), paragraph (1)(c), or paragraph (1)(d) nay

execute an affidavit of nonpaternity in lieu of a consent

under this section and by doing so waives notice to all court

proceedi ngs after the date of execution. An affidavit of

nonpaternity nust be executed under s. 63.082 and t he person

executing the affidavit nust receive disclosure under s.
63.085 prior to signing the affidavit. An affidavit of
nonpaternity nust be in substantially the followi ng form

AFFI DAVI T OF NONPATERNI TY

1. | have personal know edge of the facts

stated in this affidavit.

2. | have been told that .... has a child. |
shall not establish or claimpaternity for this
chil d.

3. The child referenced in this affidavit was

not conceived or born while the birth nother
was married to ne. | AM NOT MARRIED TO THE
Bl RTH MOTHER, nor do | intend to marry the
birth nother.

23

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 SB 2
33-2A-99

1 4, Wth respect to the child referenced in

2 this affidavit, | have not provided the birth

3 not her with child support or prebirth support;

4 | have not provided her with prenatal care nor

5 assi sted her with nedi cal expenses; | have not

6 provided the birth nother or her child or

7 unborn child with support of any kind, nor do

8 intend to do so.

9 5. | have no interest in assumng the

10 responsibilities of parenthood for this child.

11 I will not acknowl edge in witing to be the

12 father of this child nor institute court

13 proceedings to establish the child to be m ne.

14 6. | do not object to any decision or

15 arrangenents .... nakes regarding this child,

16 i ncl udi ng adopti on

17

18 | WAIVE NOTI CE OF ANY AND ALL PROCEEDI NGS TO

19 TERM NATE PARENTAL RI GHTS OR FI NALI ZE AN
20 ADOPTI ON UNDER THI S CHAPTER.
21
22 (3)t2) The court may require that consent be executed
23 | hy:
24 (a) Any person lawfully entitled to custody of the
25| m nor; or
26 (b) The court having jurisdiction to determ ne custody
27 | of the minor, if the person having physical custody of the
28 | minor has no authority to consent to the adoption
29 (4) 3y The petitioner nust make good faith and
30| diligent efforts as provided under s. 63.088 to notify, and
31| obtain witten consent from the persons required to consent

24
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to adoption under s. 63.062 wthin—60—days—after—+tHngthe
Ciom T P relud I . . . I
I I I I i retbudi e

(5)t4)r If parental rights to the mnor have previously
been terninated, a licensed child-placing agency or the
departnent with which the nminor ehit+d has been placed for
subsequent adoption nay provide consent to the adoption. In
such case, no other consent is required.

(6) 5 A petition to adopt an adult may be granted if:

(a) Witten consent to adoption has been executed by
the adult and the adult's spouse, if any.

(b) Witten consent to adoption has been executed by
the birth parents, if any, or proof of service of process has
been filed, showi ng notice has been served on the parents as
provided in this chapter seection.

Section 12. Section 63.082, Florida Statutes, is
amended to read:

63.082 Execution of consent or affidavit of

nonpaternity; famly nedical history; w thdrawal of consent. --

(1) Consent or an affidavit of nonpaternity shall be

executed as foll ows:

(a) If by the person to be adopted, by oral or witten
statenent in the presence of the court or by being
acknowl edged before a notary public.

(b) If by an agency, by affidavit fromits authorized
representative

(c) If by any other person, in the presence of the
court or by affidavit.

25
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1 (d) If by a court, by an appropriate order or

2| certificate of the court.

3 (2) A consent that does not nane or otherw se identify
4| the adopting parent is valid if the consent contains a

5| statenent by the person consenting that the consent was

6| voluntarily executed and that identification of the adopting
7| parent is not required for granting the consent.

8 (3)(a) The departnent nust provide a consent form and
9] afamly social and nedical history formto an adoption entity
10 | that intermediary—who intends to place a child for adoption
11| The fornms conpleted by the birth parents nust be attached to
12 | the petition to ternm nate parental rights pendi ng adopti on and
13 | nust contain such biol ogical and sociol ogical information, or
14 | such information as to the fanily nedical history, regarding
15| the minor ehitd and the birth parents as is required by the
16 | departnent. The information nmust be incorporated into the

17 | final hone investigation report specified in s. 63.125. The
18 | court—ray—also—reguire—that—the birth nother and birth father
19 | nust be interviewed by a representative of the departnent, a
20| licensed child-placing agency, or a professional pursuant to
21| s. 63.092 before the consent is executed, unless the birth
22 | parent cannot be located or identified. A sumary of each
23| interview, or a statenent that the parent is unlocated or
24 | unidentified, nust be filed with the petition to terninate
25 | parental rights pendi ng adoption and included in the fina
26 | hone investigation report filed under s. 63.125.
27 (b) Consent executed by the—departrwent—by—at+rcensed
28 | ehit+d—pracing—agency,—or—by an appropriate order or
29 | certificate of the court under s. 63.062(3)(b)nust be
30| attached to the petition to term nate parental rights pending
31 | adopti on aht—rmust—be—acconpanied—by—afamtyredica—history

26
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I relud i . . I feal—hi
ey it |t he birtd . ot i
obtainable.
(c) |If any executed consent or social and nedica

hi story is unavail abl e because t he person whose consent is

requi red cannot be located or identified, the petition nust be

acconpani ed by the affidavit of due diligence required under
s. 63.088.

(4)(a) The consent to an adoption or affidavit of
nonpaternity shall not fer—vetuntary——surrender—ust be
executed before after the birth of the ninor

(b) A consent to adoption of a mnor who is to be

pl aced for adoption under s. 63.052 upon the minor's rel ease

following birth froma licensed hospital or birth center

shall not be executed sooner than

1. Forty-eight hours after the tine of the nminor's
birth; or
2. The day the birth nother is deternined in witing,

either on a patient chart or in rel ease paperwork, to be fit

for release froma licensed hospital or birth center;

whi chever i s sooner.

A consent executed under this paragraph is valid upon

execution and thereafter nmay only be wi thdrawn when the court

finds that it was obtained by fraud or under duress.

(c) When the minor to be adopted is not placed under

s. 63.052 upon the minor's release following birth froma

licensed hospital or birth center, the consent may be executed

at any tine after the birth of the mnor. Wile such consent

is valid upon execution, it is subject to a 3-day revocation

peri od under subsection (7).

27
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1 (d) The consent or affidavit of nonpaternity nust be

2| signed ehit+d-in the presence of two wtnesses, and be

3 | acknow edged before a notary public who is not signhing as one
4] of the witnesses. The notary public nust |legibly note on the
5] consent or affidavit of nonpaternity the date and tine the

6 | consent or affidavit of nonpaternity was executed. The

7 | witnesses' nanes nust be typed or printed underneath their

8 | signatures. The wi tnesses' ;—ang—therr hone or busi ness

9 | addresses and social security nunbers, driver's |icense

10 | nunbers, or state identification card nunbers nust be

11| i ncluded. The absence of a social security nunber, driver's
12 | li cense nunber, or state identification card nunber shall not
13 | be deened to invalidate the consent. The person who signs the
14 | consent or affidavit has the right to have at | east one of the
15 | witnesses be an individual who does not have a partnership,
16 | enpl oynent, agency, or other professional or persona

17 | relationship with the adoption entity or the prospective

18 | adoptive parents. The person who signs the consent or

19 | affidavit of nonpaternity nmust be given reasonabl e notice of
20| the right to select a witness of his or her own choosing. The
21 | person who signs the consent or affidavit of nonpaternity nust
22 | acknowl edge in witing on the consent or affidavit that such
23 | notice was given and indicate the witness, if any, who was
24 | sel ected by the person signhing the consent or affidavit. A
25| consent to adoption nust contain, in at |east 16-point
26 | bol df aced type, an acknowl edgenent of the birth parent's
27 | rights in substantially the foll owing form
28
29 YOU DO NOT HAVE TO SIGN THI S CONSENT FORM  YQU
30 HAVE THE RI GHT TO DO ANY OF THE FOLLOW NG
31

28
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1 I NSTEAD OF SI GNI NG THI S CONSENT COR BEFORE

2 SIGNING THI' S CONSENT:

3

4 (A) CONSULT WTH AN ATTORNEY

5 (B) HOLD, CARE FOR, AND FEED THE CH LD

6 (© PLACE THE CHI LD IN FOSTER CARE OR W TH ANY
7 FRIEND OR FAM LY MEMBER YOU CHOOSE WHO I S

8 WLLING TO CARE FOR YOUR CHI LD,

9 (D) TAKE THE CHI LD HOVE; AND

10 (E) FIND OQUT ABOUT THE COVMUNI TY RESOURCES

11 THAT ARE AVAI LABLE TO YOQU I F YOU DO NOT GO

12 THROUGH W TH THE ADOPTI ON.

13

14 I F YOU DO SIGN TH S CONSENT, YOU ARE

15 RELI NQUI SHE NG ALL RI GHTS TO YOUR CH LD. YOUR
16 CONSENT 1S VALI D AND BI NDI NG UNLESS W THDRAVW
17 AS PERM TTED BY LAW WHEN RELI NQUI SHI NG YOUR
18 RIGHTS TO A CH LD WHO | S TO BE PLACED FOR

19 ADOPTI ON UNDER SECTI ON 63. 052, FLORI DA

20 STATUTES, UPON THE M NOR S RELEASE FOLLOW NG
21 Bl RTH FROM A LI CENSED HOSPI TAL OR BI RTH CENTER,
22 A WAI TING PERIOD WLL BE | MPCSED BEFORE YOU NAY
23 SI GN THE CONSENT FOR ADCPTION. YOU WLL BE

24 REQUI RED TO WAIT 48 HOURS FROM THE TI ME OF

25 BIRTH, OR UNTIL THE BI RTH MOTHER HAS BEEN

26 NOTI FIED I N WRI TI NG EI THER ON HER CHART OR IN
27 RELEASE PAPERS THAT SHE IS FIT TO BE RELEASED
28 FROM A LI CENSED HOSPI TAL OR BI RTHI NG CENTER,
29 VWH CHEVER | S SOONER, BEFCRE YOU MAY SI GN THE
30 CONSENT FOR ADCPTI ON. ONCE YOU HAVE SI GNED THE
31 CONSENT, I T IS VALID AND BI NDI NG AND CANNOT BE

29
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1 W THDRAVWN UNLESS A COURT FINDS THAT I T WAS
2 CBTAI NED THROUGH FRAUD CR UNDER DURESS. | F YQU
3 ARE RELI NQUI SHI NG YOUR RIGHTS TO A CH LD WVHO I S
4 NOT PLACED UNDER SECTI ON 63. 052, FLORI DA
5 STATUTES, UPON THE M NOR S RELEASE FOLLOW NG
6 Bl RTH FROM A LI CENSED HOSPI TAL OR BI RTH CENTER,
7 THE CONSENT MAY BE EXECUTED AT ANY TI ME AFTER
8 THE BIRTH OF THE M NOR. VWHI LE SUCH CONSENT 1S
9 VALI D UPON EXECUTION, IT IS SUBJECT TO A 3- DAY
10 REVOCATI ON PERI GD.
11
12 WHEN THE REVOCATI ON PERI CD APPLI ES, YOU NAY
13 W THDRAW YOUR CONSENT FOR ANY REASON | F YOU DO
14 SO WTHI N 3 BUSI NESS DAYS AFTER THE DATE YQOU
15 SIGNED THE CONSENT COR 1 BUSI NESS DAY AFTER THE
16 DATE OF THE BI RTH MOTHER S DI SCHARGE FROM A
17 LI CENSED HOSPI TAL OR BI RTH CENTER, VWH CHEVER | S
18 LATER
19
20 YOU MAY DO TH' S BY NOTI FYI NG THE ADOPTI ON
21 ENTITY I N VWRI TI NG THAT YOU ARE W THDRAW NG YOUR
22 CONSENT. YOU MAY DO TH' S BY PRESENTI NG A LETTER
23 AT A UNI TED STATES PCST COFFI CE AND ASKI NG THAT
24 THE LETTER BE SENT BY CERTI FI ED UNI TED STATES
25 MAI L WTH RETURN RECEI PT REQUESTED WTHI N 3
26 BUSI NESS DAYS AFTER THE DATE YOU SI GNED THE
27 CONSENT OR 1 BUSI NESS DAY AFTER THE DATE OF THE
28 Bl RTH MOTHER S DI SCHARGE FROM A LI CENSED
29 HOSPI TAL OR BI RTH CENTER, WHI CHEVER | S LATER
30 AS USED IN TH S SECTI ON, THE TERM " BUSI NESS
31 DAY" MEANS A DAY ON WVH CH THE UNI TED STATES

30
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1 POST OFFI CE ACCEPTS CERTI FI ED MAI L FOR

2 DELI VERY. THE COST OF THIS MJUST BE PAI D AT THE

3 TI ME OF MAI LI NG AND THE RECEI PT SHOULD BE

4 RETAI NED AS PROOF THAT CONSENT WAS W THDRAWN | N

5 A TI MELY MANNER

6

7 THE ADOPTI ON ENTI TY YOU SHOULD NOTIFY IS

8 ...(Nane of Adoption Entity)..., ...(Address of

9 Adoption Entity)..., ...(Phone Nunber of

10 Adoption Entity).... FOLLON NG 3 BUSI NESS DAYS

11 AFTER THE DATE YOU SI GNED THE CONSENT OR 1

12 BUSI NESS DAY AFTER THE DATE OF THE BI RTH

13 MOTHER S DI SCHARGE FROM A LI CENSED HOSPI TAL OR

14 Bl RTH CENTER, WHI CHEVER | S LATER, YOU MNAY

15 W THDRAW YOUR CONSENT ONLY | F YOU CAN PROVE I N

16 COURT THAT CONSENT WAS OBTAI NED BY FRAUD OR

17 DURESS.

18

19 (5) Before any consent to adoption or affidavit of
20 | nonpaternity is executed by a birth parent, but after the
21| birth of the child, all requirenents of disclosure under s.
22| 63. 085 nust be net.
23 (6) A copy of each consent signed in an action for
24 | termination of parental rights pending adopti on nust be
25 | provided to each person whose consent is required under s.
26 | 63.062. A copy of each consent nust be hand delivered, with a
27 | witten acknow edgenent of receipt signed by the person whose
28 | consent is required, or mailed by first class United States
29 | mail to the address of record in the court file. If a copy of
30| a consent cannot be provided as required in this section, the
31| adoption entity nust execute an acknow edgenent that states

31
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the reason the copy of the consent is undeliverable. The

ori gi nal consent and acknow edgnent of receipt, or the

acknowl edgnent of nmmiling by the adoption entity, nust be

filed with the petition for termnation of parental rights

pendi ng adopti on

(7)5r Consent executed under paragraph (4)(c) may be

wi thdrawn for any reason by notifying the adoption entity in

witing by certified United States mail, return receipt

requested, not later than 3 business days after execution of

the consent or 1 business day after the date of the birth

not her's discharge froma licensed hospital or birth center

whi chever occurs later. As used in this subsection, the term

busi ness day" neans a day on which the United States Post

O fice accepts certified mail for delivery. Upon receiving

witten notice froma person of that person's desire to

wi t hdraw consent, the adoption entity nust contact the

prospective adoptive parent to arrange a tine certain for the

adoption entity to regain physical custody of the child,

unl ess upon notion for energency hearing by the adoption

entity, the court deternmines in witten findings that

pl acenment of the nminor with the person wi thdraw ng consent nay

endanger the minor. If the court finds that such placenent may

endanger the minor, the court nmust enter an order regarding

conti nued placenment of the child. The order shall include, but

not be linmted to, whether tenporary placenent in foster care

is appropriate, whether an investigation by the Departnent of

Children and Fanmilies is recommended, and whether a relative

within the third degree is available for the tenporary

placenment. |In addition, if the person w thdraw ng consent

clains to be the father of the m nor but has not been

established to be the father by marriage, court order, or
32
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scientific testing, the court may order scientific paternity

testing and reserve ruling on renoval of the child until the

results of such testing have been filed with the court. The

adoption entity nust return the mnor within 3 days to the

physi cal custody of the person w thdraw ng consent.

Thereafter, consent may be wi thdrawn only when the court finds
that the consent was obtained by fraud or duress. An affidavit

of nonpaternity nay be withdrawn only if the court finds that

the affidavit of nonpaternity was obtai ned by fraud. The

adoption entity nust include its nane, address, and tel ephone

nunber on the consent form
Section 13. Section 63.085, Florida Statutes, is
amended to read:

(Substantial rewording of section. See

s. 63.085, F.S., for present text.)

63. 085 Disclosure by adoption entity.--

(1) DI SCLOSURE REQUI RED TO BI RTH PARENTS AND
PROSPECTI VE ADOPTI VE PARENTS. --Not |later than 7 days after a
person seeking to adopt a minor or a person seeking to place a

m nor for adoption contacts an adoption entity in person or

provides the adoption entity with a nmailing address, the

entity nust provide a witten disclosure statenent to that

person. If a birth parent did not initially contact the

adoption entity, the witten di sclosure nust be provided

within 7 days after that birth parent is identified and

| ocated. The witten di sclosure statenent nust be in

substantially the follow ng form

ADOPTI ON DI SCLOSURE

33
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1 THE STATE OF FLORI DA REQUI RES THAT THI S FORM BE
2 PROVI DED TO ALL PERSONS CONSI DERI NG ADOPTI ON TO
3 ADVI SE THEM OF THE FOLLOW NG FACTS REGARDI NG

4 ADOPTI ON UNDER FLORI DA LAW

5

6 1. Under section 63.212, Florida

7 Statutes, the existence of a placenent or

8 adoption contract signed by the birth parent or
9 adoptive parent, prior approval of that

10 contract by the court, or paynent of any

11 expenses pernitted under Florida | aw does not
12 obligate anyone to sign a consent or ultinmately
13 pl ace a minor for adoption

14 2. Under section 63.092, Florida

15 Statutes, a favorable prelininary honme study

16 and a hone investigation of the prospective

17 adoptive hone nust be conpl eted as required by
18 chapter 63, Florida Statutes, before the ninor
19 may be placed in that hone.
20 3. Under section 63.082, Florida
21 Statutes, a consent for adoption or affidavit
22 of nonpaternity nmay not be signed until after
23 the birth of the nminor. The consent or
24 affidavit of nonpaternity is valid and binding
25 upon execution unless withdrawn as pernitted
26 under section 63.082, Florida Statutes. If the
27 mnor is to be placed for adoption upon |eaving
28 the hospital, the consent nay not be signed
29 until 48 hours after birth or the day the birth
30 nother is released fromthe hospital. |If the
31 m nor is not placed for adoption upon |eaving
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1 the hospital, a 3-day revocation period

2 applies. Consent may be withdrawn for any

3 reason by notifying the adoption entity in

4 witing. In order to withdraw consent, the

5 witten withdrawal of consent nust be mmiled no
6 | ater than 3 business days after execution of

7 the consent or 1 business day after the date of
8 the birth nother's discharge froma |icensed

9 hospital or birth center, whichever occurs

10 later. The letter nust be sent by certified

11 mail, return receipt requested. This is done by
12 presenting it at any United States Post Ofice,
13 and asking that the letter be sent by certified
14 United States mail with return receipt

15 requested. The cost of this nust be paid at the
16 time of mailing and the recei pt should be

17 retained as proof that consent was withdrawn in
18 a tinely manner. For purposes of this chapter
19 the term "busi ness day" neans a day on which
20 the United States Post O fice accepts certified
21 mai | for delivery. Upon receiving witten
22 notice froma person of that person's desire to
23 wi t hdraw consent, the adoption entity nust
24 contact the prospective adoptive parent to
25 arrange a tine certain to regain physica
26 custody of the child. The adoption entity nust
27 return the mnor within 3 days to the physica
28 custody of the person withdraw ng consent.
29 Thereafter, consent may be withdrawn only if
30 the court finds that consent was obtai ned by
31 fraud. An affidavit of nonpaternity, once
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1 executed, nmay be withdrawn only if the court

2 finds that it was obtained by fraud.

3 4. Under section 63.082, Florida

4 Statutes, a person who signs a consent or

5 affidavit of nonpaternity for adoption nust be
6 gi ven reasonabl e notice of his or her right to
7 sel ect a person who does not have a

8 partnershi p, enploynent, agency, or other

9 prof essional or personal relationship with the
10 adoption entity or the prospective adoptive

11 parents to be present when the consent or

12 affidavit of nonpaternity is executed and to

13 sign the consent or affidavit as a w tness.

14 5. Under section 63.088, Florida

15 Statutes, specific and extensive efforts are

16 required by law to attenpt to obtain the

17 consents required under section 63.062, Florida
18 Statutes. |If these efforts are unsuccessful, an
19 order term nating parental rights pendi ng
20 adoption may not be issued by the court unti
21 t hose requirenents have been nmet and an
22 affidavit of service has been filed with the
23 court.
24 6. Under Florida |law, an internediary nay
25 represent the legal interests of only the
26 adoptive parents, not of any birth parent. Each
27 per son whose consent to an adoption is required
28 under section 63.062, Florida Statutes,
29 i ncluding each birth parent, is entitled to
30 seek i ndependent |egal advice and
31
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1 representation before signing any docunent or
2 surrendering parental rights.

3 7. Under section 63.089, Florida

4 Statutes, the termination of parental rights

5 will occur sinultaneously with the entry of a
6 judgnent termnating parental rights pendi ng

7 adopti on

8 8. Under section 63.182, Florida

9 Statutes, an action or proceedi ng of any kind
10 to vacate, set aside, or otherwise nullify an
11 order of adoption or an underlying order

12 ternminating parental rights pendi ng adopti on on
13 any ground, including fraud or duress, nust be
14 filed within 1 year after entry of the order
15 ternminating parental rights pendi ng adoption
16 9. Under section 63.182, Florida

17 Statutes, for 1 year after the entry of a

18 judgnent of adoption, any irregularity or

19 procedural defect in the adoption proceedi ng
20 may be the subject of an appeal contesting the
21 validity of the judgnent.
22 10. Under section 63.089, Florida
23 Statutes, a judgnent terninating parental
24 rights pending adoption is voidable and any
25 | at er judgnent of adoption of that minor is
26 voi dable if, upon the notion of a birth parent,
27 the court finds that any person know ngly gave
28 false information that prevented the bhirth
29 parent fromtinely nmaking known his or her
30 desire to assune parental responsibilities
31 toward the minor or neeting the requirenents

37
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 SB 2
33-2A-99

1 under chapter 63, Florida Statutes, to exercise
2 his or her parental rights. A notion under

3 section 63.089, Florida Statutes, nust be fil ed
4 with the court originally entering the

5 judgnent. The notion nust be filed within a

6 reasonable tine, but not later than 1 year

7 after the date the judgnent to which the notion
8 is directed was entered.

9 11. Under section 63.165, Florida

10 Statutes, the State of Florida maintains a

11 registry of adoption information. |Infornmation
12 about the registry is available fromthe

13 Departnent of Children and Fam |y Servi ces.

14 12. Under section 63.032, Florida

15 Statutes, a court nay find that a birth parent
16 has abandoned his or her child based on conduct
17 during the pregnancy or based on conduct after
18 the child is born. In addition, under section
19 63.089, Florida Statutes, the failure of a

20 birth parent to respond to notices of

21 proceedi ngs involving his or her child shal

22 result in ternmination of parental rights of a
23 birth parent. A lawer can explain what a birth
24 parent nust do to protect his or her parental
25 rights. Any birth parent wishing to protect his
26 or her parental rights should act | MVEDI ATELY.
27 13. Each birth parent and adoptive parent
28 is entitled to i ndependent |egal advice and

29 representation. Attorney information nay be

30 obtai ned fromthe yell ow pages, The Florida

31
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1 Bar's | awer referral service, and local |ega

2 aid offices and bar associ ati ons.

3 14. There are counseling services

4 available in the community to assist in making

5 a parenting decision. Consult the yell ow pages

6 of the tel ephone directory.

7 15. Medical and social services support

8 is available if the birth parent wishes to

9 retain parental rights and responsibilities.

10 Consult the Departnent of Children and Fanmily

11 Servi ces.

12

13 (2) ACKNOALEDGVENT OF DI SCLOSURE. - - The adoption entity
14 | nust obtain a witten statenent acknow edgi ng recei pt of the
15| di scl osure required under subsection (1) and signed by the
16 | persons receiving the disclosure or, if it is not possible to
17 | obtai n such an acknow edgenent, the adoption entity nust

18 | execute an affidavit stating why an acknow edgenent coul d not
19 | be obtained. A copy of the acknow edgenent of receipt of the
20 | di sclosure nmust be provided to the person signing it. A copy
21| of the acknow edgenent or affidavit executed by the adoption
22 | entity in lieu of the acknow edgenent nust be mmintained in
23| the file of the adoption entity. The original acknow edgenent
24 | or affidavit nust be filed with the court. In the case of a
25 | di scl osure provided under subsection (1), the origina

26 | acknowl edgenent or affidavit nust be included in the

27 | prelimnary hone study required in s. 63.092(3).

28 (3) POST-BI RTH DI SCLOSURE TO Bl RTH PARENTS. - - Before
29 | execution of any consent to adoption by a birth parent, but
30| after the birth of the minor, all requirenents of subsections
31|(1) and (2) for making certain disclosures to a birth parent
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1| and obtaining a witten acknow edgnent of recei pt nust be

2 | repeat ed.

3 Section 14. Section 63.087, Florida Statutes, is

4| created to read

5 63.087 Proceeding to ternminate parental rights pending
6 | adopti on; general provisions.--

7 (1) INTENT.--It is the intent of the Legislature to

8 | provide a proceeding in which the court determi nes whether a
9| mnor is legally avail able for adoption through a separate

10 | proceeding to address ternination of parental rights prior to
11 ) the filing of a petition for adoption

12 (2) GOVERNING RULES. --The Florida Fam |y Law Rul es of
13 | Procedure govern a proceeding to termnate parental rights

14 | pendi ng adopti on unl ess ot herw se provided by | aw.

15 (3) JURISDICTION. --A court of this state which is

16 | conpetent to decide child welfare or custody matters has

17 | jurisdiction to hear all nmatters arising froma proceeding to
18 | terminate parental rights pending adoption. Al subsequent

19 | proceedings for the adoption of the nminor, if the petition for
20| termnation is granted, nmust be conducted by the sane judge as
21 | these proceedi ngs whenever possi bl e.

22 (4) VENUE.--A petition to terminate parental rights

23 | pendi ng adoption nust be filed in the county where the child
24 | resided for the prior 6 nonths or, if the child is younger

25| than 6 nonths of age, in the county where the birth nother or
26 | birth father resided at the tinme of the execution of the

27 | consent to adoption or the affidavit of nonpaternity, or, if
28 | there is no consent or affidavit of nonpaternity executed by a
29 | birth parent, in the county where the birth nother resides.

30 (5) PREREQUI SITE FOR ADOPTION. --A petition for

31| adoption may not be filed until 30 days after the date the

40
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 SB 2
33-2A-99

judge signed the judgnent terninating parental rights pending

adoption under this chapter, unless the adoptee is an adult or

the m nor has been the subject of a judgnent termnating

parental rights under chapter 39.
(6) PETITION.--
(a) A proceeding seeking to terminate parental rights

pendi ng adoption pursuant to this chapter nust be conmenced by

the filing of an original petition after the birth of the

ni nor.
(b) The petition may be filed by a birth parent or

| egal guardian of the m nor

(c) The petition nust be entitled: "In the Matter of
t he Proposed Adoption of a Mnor Child."
(d) If a petition for a declaratory statenent under s.

63. 102 has previously been filed, a subsequent petition to

terninate parental rights pending adoption nmay, at the request

of any party or on the court's own notion, be consolidated

with that previous action. If the petition to terninate

parental rights pending adoption is consolidated with a prior

petition filed under this chapter for which a filing fee has

been paid, the petitioner may not be charged a subsequent or

additional filing fee.

(e) The petition to termnate parental rights pendi ng

adoption nust be in witing and signed by the petitioner under

oath stating the petitioner's good faith in filing the

petition. Awitten consent, affidavit of nonpaternity, or

affidavit of due diligence under s. 63.088, for each person

whose consent is required under s. 63.062, nust be attached.

(f) The petition nust include:

1. The nminor's nane, gender, date of birth, and pl ace

of birth. The petition nust contain all names by which the
41
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1| minor is or has been known, including the mnor's |legal nane
2| at the tine of the filing of the petition, to allow interested
3| parties to the action, including birth parents, |ega

4 | guardi ans, persons with custodial or visitation rights to the
5] mnor, and persons entitled to notice pursuant to the Uniform
6] Child Custody Jurisdiction Act or the Indian Child Wl fare

7| Act, toidentify their ow interest in the action

8 2. |If the petitionis filed before the day the ninor
9]is 6 nonths old and if the identity or location of the birth
10| father is unknown, each city in which the birth nother resided
11 ] or traveled during the 12 nonths prior to the mnor's birth,
12 | including the county and state in which that city is |ocated.
13 3. Unless the consent of each person whose consent is
14 | required under s. 63.062 or an affidavit of nonpaternity is
15| attached to the petition, the nane and address or, if a

16 | specific address is unknown, the city, including the county
17 | and state in which that city is |located, of:

18 a. The mnor's nother

19 b. Any nan whomthe npother reasonably believes nay be
20| the mnor's father; and

21 c. Any legal custodian of the ninor

22

23| 1f a required nane or address is not known, the petition nust
24 | so state.

25 4, Al information required by the UniformChild

26 | Custody Jurisdiction Act and the Indian Child Wl fare Act.

27 5. A statenent of the grounds under s. 63.089 upon

28 | which the petition is based.

29 6. The nanme, address, and tel ephone nunber of any

30 | adoption entity seeking to place the mnor for adoption

31
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7. The nanme, address, and phone nunber of the division

of the circuit in which the petition is to be filed.
(7) ANSWER NOT REQUI RED. --An answer to the petition or
any pl eadi ng need not be filed by any mnor, parent, or |ega

custodi an, but any matter that might be set forth in an answer

or other pleading nay be pleaded orally before the court or

filed in witing as any such person nmay choose.

Notwi t hstanding the filing of any answer or any pleadi ng, any

person present at the hearing to terminate parental rights

pendi ng adopti on whose consent to adoption is required under
S. 63.062 nust:
(a) Be advised by the court that he or she has a right

to ask that the hearing be reset for a later date so that the

person may consult with an attorney;

(b) Be given an opportunity to deny the allegations in

the petition; and

(c) Be given the opportunity to challenge the validity

of any consents or affidavits of nonpaternity signed by any

per son.
Section 15. Section 63.088, Florida Statutes, is
created to read
63.088 Proceeding to ternminate parental rights pending

adoption; notice and service. --

(1) I NTIATE LOCATI ON AND | DENTI FI CATI ON
PROCEDURES. - - When the location or identity of a person whose
consent to an adoption is required but is not known, the

adoption entity nust begin the inquiry and diligent search

process required by this section not |ater than 7 days after

the date on which the person seeking to place a mnor for

adoption has evidenced in witing to the entity a desire to

pl ace the ninor for adoption with that entity or not |ater
43
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than 7 days after the date any noney is provided as pernitted

under this chapter by the adoption entity for the benefit of

t he person seeking to place a nmnor for adoption
(2) LOCATION AND | DENTITY KNOM. - - Before the court nay
determine that a minor is available for adoption, and in

addition to the other requirenents set forth in this chapter

each person whose consent is required under s. 63.062, who has

not executed an affidavit of nonpaternity, and whose | ocation

and identity has been deternined by conpliance with the

procedures in this section nust be personally served, pursuant

to chapter 48, at |east 30 days before the hearing with a copy

of the petition to terninate parental rights pendi ng adoption

and with notice in substantially the follow ng form

NOTI CE OF PETI TI ON AND HEARI NG
TO TERM NATE PARENTAL RI GHTS PENDI NG ADCPTI ON

A petition to terninate parental rights pending

adoption has been filed. A copy of the petition

is being served with this notice. There will be

a hearing on the petition to term nate parental

rights pending adoption on ... (date) ... at

(time) ... before ... (judge) ... at

(location, including conplete name and street

address of the courthouse) .... The court has

set aside ... (anobunt of tine) ... for this

heari ng.

UNDER SECTI ON 63. 089, FLORI DA STATUTES, FAI LURE
TO FILE A WRI TTEN RESPONSE TO TH S NOTI CE WTH
THE COURT COR TO APPEAR AT TH S HEARI NG

44
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CONSTI TUTES GROUNDS UPON WHI CH THE COURT SHALL
END ANY PARENTAL RI GHTS YOU MAY HAVE REGARDI NG
THE M NOR CHI LD.

(3) REQU RED INQURY.--1n all cases filed under this
section, the court nust conduct the following inquiry of the

person who is placing the mnor for adoption and of any

relative or custodian of the ninor who is present at the

hearing and likely to have the follow ng i nformation

(a) Whether the nother of the ninor was nmarried at any

ti me when conception of the ninor nay have occurred or at the

time of the birth of the m nor;

(b) \Whether the nother was cohabiting with a nale at

any tinme when conception of the minor may have occurr ed;

(c) \Whether the nother has received paynents or

prom ses of support with respect to the nminor or, because of

her pregnancy, from any person she has reason to believe nmay
be the father;
(d) \Whether the nother has naned any person as the

father on the birth certificate of the mnor or in connection

with applying for or receiving public assistance;

(e) \Whether any person has acknow edged or clai ned

paternity of the nminor; and

(f) \Whether the nother knows the identity of any

person whom she has reason to believe may be the father

The information required under this subsection may be provi ded

to the court in the formof a sworn affidavit by a person

havi ng personal know edge of the facts, addressing each

inquiry enunerated in this subsection. The inquiry required

45
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under this subsection may be conducted before the birth of the

ni nor.
(4) LOCATI ON UNKNOWN; | DENTITY DETERM NED. --1f the
inquiry by the court under subsection (3) identifies any

person whose consent is required under s. 63.062 and who has

not executed an affidavit of nonpaternity, and the |ocation of

the person from whom consent is required i s unknown, the

adoption entity nust conduct a diligent search for that person

which nust include the following inquiries:

(a) The person's current address, or any previous

address, through an inquiry of the United States Post O fice

t hrough the Freedom of Information Act;

(b) The last known enpl oyment of the person, including

t he nane and address of the person's enployer. Inquiry should

be made of the | ast known enployer as to any address to which

wage and earnings statenents (W2 forns) of the person have

been mailed. Inquiry shoul d be nade of the | ast known enpl oyer

as to whether the person is eligible for a pension or

profit-sharing plan and any address to which pension or other

funds have been mmil ed;

(c) Union nenberships the person may have held or

uni ons that governed the person's particular trade or craft in

the area where the person | ast resided;

(d) Regulatory agencies, including those regul ating

licensing in the area where the person | ast resided;

(e) Nanmes and addresses of relatives to the extent

such can be reasonably obtained fromthe petitioner or other

sources, contacts with those relatives, and inquiry as to the

person's |last known address. The petitioner shall pursue any

| eads of any addresses where the person nay have noved.

Rel atives include, but are not limted to, parents, brothers,
46
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sisters, aunts, uncles, cousins, nieces, nephews,

grandparents, great grandparents, forner in-laws, stepparents,

and stepchildren;

(f) Information as to whether or not the person may

have died, and if so, the date and | ocati on

(g) Telephone listings in the area where the person

| ast resided;

(h) Inquiries of |aw enforcenent agencies in the area

where the person | ast resided;

(i) H ghway patrol records in the state where the

person | ast resided;

(j) Departnent of Corrections records in the state

where the person | ast resided;

(k) Hospitals in the area where the person | ast

resi ded;
(1) Records of utility conpanies, including water,

sewer, cable TV, and electric conpanies in the area where the

person | ast resided;
(m Records of the Arned Forces of the United States
as to whether there is any information as to the person

(n) Records of the tax assessor and tax collector in

the area where the person | ast resided; and

(o) Search of one Internet data bank | ocator service.

Any person contacted by a petitioner who is requesting

i nformation pursuant to this subsection nust rel ease the

requested infornmation to the petitioner, except when

prohibited by law, without the necessity of a subpoena or

court order. An affidavit of diligent search executed by the

petitioner and the adoption entity nust be filed with the

court confirm ng conpletion of each aspect of the diligent
47
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search enunerated in this subsection and specifying the

results. The diligent search required under this subsection

may be conducted before the birth of the ninor.
(5) LOCATI ON NOT DETERM NED COR | DENTI TY UNKNOWN. - - Thi s
subsection only applies if, as to any person whose consent is

requi red under s. 63.062 and who has not executed an affidavit

of nonpaternity, the location or identity of the person is

unknown and the inquiry under subsection (3) fails to identify

the person or the due diligence search under subsection (4)

fails to | ocate the person. The unlocated or unidentified

person nust be served notice under subsection (2), of the

petition and hearing to terninate parental rights pending

adoption by constructive service in the manner provided in

chapter 49 in each county identified in the petition, as
provided in s. 63.087(6). The notice, in addition to al
information required in the petition under s. 63.087(6) and

chapter 49, nust contain a physical description, including,

but not linted to, age, race, hair and eye col or, and

approxi mate hei ght and weight of the mnor's nother and of any

person the nother reasonably believes may be the father; the

mnor's date of birth; and any date and city, including the

county and state in which the city is located, in which

conception may have occurred. If any of the facts that nust be

included in the petition under this subsection are unknown and

cannot be reasonably ascertained, the petition nmust so state.
Section 16. Section 63.089, Florida Statutes, is
created to read

63.089 Proceeding to ternminate parental rights pending

adoption. - -
(1) HEARING --The court nmay terminate parental rights

pendi ng adoption only after a full evidentiary hearing.
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(2) HEARI NG PREREQUI SI TES. --The court may hold the
hearing only when:

(a) For each person whose consent is required under s.
63. 062:
1. A consent under s. 63.082 has been executed and

filed wwthin the court;

2. An affidavit of nonpaternity under s. 63.082 has

been executed and filed with the court; or

3. Notice has been provided under ss. 63.087 and
63. 088;

(b) For each notice and petition that nust be served
under ss. 63.087 and 63. 088:

1. At least 30 days have el apsed since the date of

personal service and an affidavit of service has been filed

with the court;

2. At |east 60 days have el apsed since the first date

of publication of constructive service and an affidavit of

service has been filed with the court; or

3. An affidavit of nonpaternity which affirmtively

wai ves servi ce has been executed and filed with the court;

(c) The minor naned in the petition has been born; and

(d) The petition contains all information required

under s. 63.087 and all affidavits of inquiry, due diligence,

and service required under s. 63.088 have been obtai ned and

filed with the court.
(3) GROUNDS FOR TERM NATI NG PARENTAL RI GHTS PENDI NG
ADOPTI ON. - - The court namy issue a judgnent termnating parental

rights pending adoption if the court deternm nes by clear and

convi nci ng evidence that each person whose consent to an

adoption is required under s. 63.062:
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1 (a) Has executed a valid consent that has not been

2| withdrawn under s. 63.082 and the consent was obtained

3| according to the requirenents of this chapter

4 (b) Has executed an affidavit of nonpaternity and the

5| affidavit was obtained according to the requirenents of this

6 | chapter;

7 (c) Has been properly served notice of the proceedi ng

8] in accordance with the requirenents of this chapter and has

9| failed to file a witten answer or appear at the evidentiary
10| hearing resulting in the order terminating parental rights

11 | pendi ng adopti on

12 (d) Has abandoned the nminor as abandonnent is defined
13|in s. 63.032(14);

14 (e) |Is a parent of the person to be adopted, which

15| parent has been judicially declared incapacitated with

16 | restorati on of conpetency found to be nedically inprobable;

17 (f) |Is a legal guardian or |lawful custodian of the

18 | person to be adopted, other than a parent, who has failed to
19 | respond in witing to a request for consent for a period of 60
20 | days or, after exanmination of his or her witten reasons for
21 | withhol ding consent, is found by the court to be withhol di ng
22 | his or her consent unreasonably; or

23 (g) |Is the spouse of the person to be adopted who has
24 | failed to consent, and the failure of the spouse to consent to
25| the adoption is excused by reason of prol onged and unexpl ai ned
26 | absence, unavailability, incapacity, or circunstances that are
27 | found by the court to constitute unreasonabl e w thhol di ng of
28 | consent.

29 (4) FINDI NG OF ABANDONMENT. -- A findi ng of abandonnent
30| resulting in a termnation of parental rights nust be based

31| upon clear and convinci ng evidence. A finding of abandonnent
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may not be based upon a | ack of enotional support to a birth

not her during her pregnancy.

(a) In naking a determ nation of abandonnent the court

nmust consi der:

1. Wether the actions alleged to constitute

abandonnent denonstrate a willful disregard for the safety of

the child or unborn child;

2. \Wether other persons prevented the person all eged

to have abandoned the child from nmaking the efforts referenced

in this subsection;

3. Wiether the person all eged to have abandoned the

child, while being able, refused to provide financial support

when such support was requested by the child' s | egal guardi an

or custodi an;

4. \Whether the person all eged to have abandoned the

child, while being able, refused to pay for nedical treatnent

when such paynent was requested by the child' s | egal guardi an

or custodi an and those expenses were not covered by insurance

or ot her avail abl e sources;

5. Wiether the amount of support provided or nedica

expenses paid was appropriate, taking into consideration the

needs of the child and rel ati ve neans and resources avail abl e

to the person all eged to have abandoned the child and

available to the child' s |legal guardian or custodian during

the period the child allegedly was abandoned; and

6. Wiether the child' s | egal guardi an or custodi an

made the child' s whereabouts known to the person alleged to

have abandoned the child; advised that person of the needs of

the child or the needs of the nother of an unborn child with

regard to the pregnancy; or inforned that person of events
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such as nedi cal appointnents and tests relating to the child

or, if unborn, the pregnancy.

(b) The child has been abandoned when the parent of a

child is incarcerated on or after October 1, 1999, in a state

or federal correctional institution and sentenced to a term of

i ncarceration of 8 years or |longer, regardl ess of how long the

person is actually incarcerated under that sentence or how

long the person will be incarcerated after Cctober 1, 1999,

and:

1. The period of tine for which the parent is expected

to be incarcerated will constitute a substantial portion of
the period of tine before the child will attain the age of 18
years;

2. The incarcerated parent has been determined by the

court to be a violent career crimnal as defined in s.

775.084, a habitual violent felony offender as defined in s.

775.084, or a sexual predator as defined in s. 775.21; has

been convicted of first-degree nurder or second-degree nurder

in violation of s. 782.04 or a sexual battery that constitutes

a capital felony, life felony, or first-degree fel ony

violation of s. 794.011; or has been convicted of an of fense

that is substantially sinlar in elenents and penalties to one

of those listed in this subparagraph and that is in violation

of a | aw of another state, the District of Colunbia, the

United States or any of its possessions or territories, or any

foreign jurisdiction; and

3. The court determines by clear and convincing

evi dence that continuing the parental relationship with the

i ncarcerated parent would be harnful to the child and, for

this reason, that termnation of the parental rights of the

incarcerated parent is in the best interest of the child.
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(c) The only conduct of a father toward a nother

during pregnancy that the court may consider in deternining

whet her the child has been abandoned is conduct that occurred

after reasonable and diligent efforts have been nade to inform

the father that he is, or may be, the father of the child.
(5) DISMSSAL OF CASE WTH PREJUDICE. --1f the court
does not find by clear and convi nci ng evi dence that parental

rights of a birth parent should be terninated pending

adoption, the court nust dismss the case with prejudice and

that birth parent's parental rights remain in full force under

the law. Parental rights may not be terninated based upon a

consent that the court finds has been tinely w thdrawn under

s. 63.082 or a consent or affidavit of nonpaternity that the

court finds was obtained by fraud. The court nust enter an

order based upon witten findings providing for the placenent

of the minor. The court nay order scientific testing to

determ ne the paternity of the minor at any tinme during which

the court has jurisdiction over the ninor. Further

proceedings, if any, regarding the nminor nust be brought in a

separate custody action under chapter 61, a dependency action

under chapter 39, or a paternity action under chapter 742.
(6) A JUDGVENT TERM NATI NG PARENTAL RI GHTS PENDI NG
ADOPTI ON. - -
(a) The judgnent terminating parental rights pending

adoption nust be in witing and contain findings of fact as to

the grounds for term nating parental rights pendi ng adoption

(b) The clerk of the court shall mail a copy of the

judgnent within 24 hours after filing to the departnment, the

petitioner, and the respondent. The clerk shall execute a

certificate of each nailing.
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(c) A judgnent terminating parental rights pending

adoption is voidable and any | ater judgnent of adoption of

that ninor is voidable if, upon the notion of a birth parent,

the court finds that a person know ngly gave fal se information

that prevented the birth parent fromtinely maki ng known his

or her desire to assune parental responsibilities toward the

m nor or neeting the requirenments under this chapter to

exercise his or her parental rights. A nption under this

par agraph nust be filed with the court originally entering the

judgnent. The notion nust be filed within a reasonable tineg,

but not later than 1 year after the date the ternination of

parental rights final order was entered.
(d) Not later than 30 days after the filing of a
noti on under this subsection, the court nust conduct a

prelimnary hearing to determ ne what contact, if any, shal

be pernitted between a birth parent and the child pending

resolution of the notion. Such contact shall only be

considered if it is requested by a birth parent who has

appeared at the hearing. |f the court orders contact between a

birth parent and child, the order nust be issued in witing as

expeditiously as possible and nust state with specificity any

provi sions regardi ng contact with persons other than those
with whomthe child resides.
(e) At the prelinmnary hearing, the court, upon the

notion of any party or its own notion, may order scientific

testing to deternine the paternity of the minor if the person

seeking to set aside the judgnent is alleging to be the

child's birth father and that fact has not previously been

determned by legitinacy or scientific testing. The court nmay

order supervised visitation with a person fromwhomscientific

testing for paternity has been ordered conditional upon the
54
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filing of those test results with the court and such results

establish that person's paternity of the ninor

(f) No later than 45 days after the prelininary

hearing, the court nust conduct a final hearing on the notion

to set aside the judgnent and issue its witten order as

expeditiously as possible thereafter
(7) RECORDS; CONFI DENTI AL | NFORVMATION. --All records
pertaining to a petition to terninate parental rights pending

adoption are records related to the subsequent adoption of the

m nor and are subject to the provisions of s. 63.162, as such

provisions apply to records of an adoption proceedi ng. The

confidentiality provisions of this chapter do not apply to the

extent information regardi ng persons or proceedi ngs nust be

nmade avail abl e as specified under s. 63.088.
Section 17. Section 63.092, Florida Statutes, 1998
Suppl enent, is anended to read:

63.092 Report to the court of intended placenent by an
internediary; prelimnary study.--

(1) REPORT TO THE COURT. --The adoption entity
aterrediary nmust report any intended placerment of a minor for
adoption with any person not related within the third degree

or a stepparent if the adoption entity intermediary has
know edge of, or participates in, such intended placenment. The

report nust be nmade to the court before the mnor is placed in
t he hone.

(2) AT-RI SK PLACEMENT.--1f the nminor is placed in the
prospective adoptive hone before the parental rights of the

mnor's birth parents are terni nated under s. 63.089, the

pl acement is an at-risk placenent. If the placenent is an

at-risk placenment, the prospective adoptive parents nust

acknowl edge in witing before the minor may be placed in the
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prospective adoptive hone that the placenent is at risk and

that the minor is subject to renoval fromthe prospective

adoptive hone by the adoption entity or by court order
(3) 2> PRELI M NARY HOVE STUDY. --Before placing the
mnor in the intended adoptive hone, a prelininary honme study

nmust be perforned by a licensed child-placing agency, a

i censed professional, or agency described in s. 61.20(2),

unl ess the petitioner is a stepparent, a spouse of the birth
parent, or a relative. The prelimnary study shall be
conpleted within 30 days after the receipt by the court of the

adoption entity's intermediary—s report, but in no event may
the m nor ehit+d be placed in the prospective adoptive hone

prior to the conpletion of the prelinminary study unless
ordered by the court. |If the petitioner is a stepparent, a
spouse of the birth parent, or a relative, the prelinmnary
hone study may be required by the court for good cause shown.
The departnent is required to performthe prelimnmnary home
study only if there is no licensed child-placing agency,
| i censed professional, or agency described in s. 61.20(2), in
the county where the prospective adoptive parents reside. The
prelimnary hone study nust be nade to deternine the
suitability of the intended adoptive parents and nay be
conpleted prior to identification of a prospective adoptive
m nor ehitd. A favorable prelimnary hone study is valid for
1 year after the date of its conpletion. A nminor nmay ehitd
must not be placed in an i ntended adoptive hone before a
favorable prelimnary hone study is conpleted unless the
adoptive hone is also a |icensed foster home under s. 409. 175.
The prelimnary honme study rust include, at a m ni mum

(a) An intervieww th the intended adoptive parents;
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(b) Records checks of the departnent's central abuse
registry and crimnal records correspondence checks pursuant
to s. 435.045 through the Departnent of Law Enforcenent on the
i nt ended adoptive parents;

(c) An assessnent of the physical environnent of the
hone;

(d) A deternmination of the financial security of the
i nt ended adoptive parents;

(e) Docunentation of counseling and education of the
i nt ended adoptive parents on adoptive parenting;

(f) Docunentation that information on adoption and the
adoption process has been provided to the intended adoptive
par ents;

(g) Docunentation that infornation on support services
available in the community has been provided to the intended
adopti ve parents; and

(h) A copy of each the signed acknow edgenent
staterent required by s. 63. 085;—and

. _— crowted S

If the prelimnary hone study is favorable, a mnor nay be
pl aced in the hone pending entry of the judgnent of adoption
A mnor may not be placed in the hone if the prelinminary hone
study is unfavorable. |f the prelimnary hone study is
unfavorable, the internediary or petitioner may, within 20
days after receipt of a copy of the witten recommendati on
petition the court to deternine the suitability of the
i nt ended adoptive hone. A determination as to suitability
under this subsection does not act as a presunption of
suitability at the final hearing. |In deternining the
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suitability of the intended adoptive hone, the court nust
consider the totality of the circunstances in the hone.

Section 18. Section 63.097, Florida Statutes, is
amended to read:

63. 097 Fees. --

(1) The following fees, costs, and expenses may be

assessed by the adoption entity or paid by the adoption entity

on behal f of the prospective adoptive parents:

(a) Reasonable living expenses of the birth nother

which the birth nother is unable to pay due to involuntary

unenpl oynent, nedical disability due to the pregnancy which is

certified by a nedical professional who has exanined the birth

not her, or any other disability defined in s. 110.215.

Reasonabl e |iving expenses are rent, utilities, basic

t el ephone service, food, necessary clothing, transportation

and itens included in the affidavit filed under s. 63.132 and

found by the court to be necessary for the health of the

unborn chil d.

(b) Reasonabl e and necessary nedi cal expenses.

(c) Expenses necessary to conply with the requirenents

of this chapter including, but not linted to, service of

process under s. 63.088, a due diligence search under s.

63.088, a prelimnary hone study under s. 63.092, and a fina
hone study under s. 63.125.
(d) Court filing expenses, court costs, and other

litigation expenses.

(e) Costs associated with advertising under s.
63.212(1) (h).
(f) The followi ng professional fees:
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1. A reasonable hourly fee necessary to provide | ega

representation to the adoptive parents in a proceeding filed

under this chapter

2. A reasonable hourly fee for contact with the birth

parent related to the adoption. |In deternmining a reasonable

hourly fee under this subparagraph, the court nust consider if

t he tasks done were clerical or of such a nature that the

matter coul d have been handl ed by support staff at a | esser

rate than the rate for legal representation charged under

subparagraph 1. This includes, but need not be limted to,

tasks such as transportation, transmtting funds, arranging

appoi ntnents, and securing accommpdati ons. This does not

i nclude obtaining a birth parent's signature on any docunent.

3. A reasonable hourly fee for counseling services

provided to a birth parent or adoptive parent by a

psychol ogi st |icensed under chapter 490 or a clinical social

worker, marriage and famly therapist, or nental health

counsel or licensed under chapter 491

(2) Prior approval of the court is not required unti

the cunul ative total of anpunts permitted under subsection (1)

exceeds:
(a) $2,500 in legal or other fees;
(b) $500 in court costs; or
(c) $3,000 in expenditures.

(3) Any fees, costs, or expenditures not included in

subsection (1) or prohibited under subsection (4) require

court approval prior to paynent and nust be based on a finding

of extraordinary circunstances.

(4) The following fees, costs, and expenses are
pr ohi bi t ed:
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1. Any fee or expense that constitutes paynent for

| ocating a minor for adoption

2. Cunul ative expenses in excess of a total of $500

related to the ninor, the pregnancy, a birth parent, or

adoption proceeding which are incurred prior to the date the

prospective adoptive parent retains the adoption entity.

3. Any lunp-sum paynent to the entity which is

nonr ef undable directly to the payor or which is not iteni zed
on the affidavit filed under s. 63.132.
4, Any fee on the affidavit which does not specify the

service that was provided and for which the fee is being

charged, such as a fee for facilitation, acquisition, or other

simlar service, or which does not identify the date the

service was provided, the tine required to provide the

service, the person or entity providing the service, and the

hourly fee charged.

Farger—fee—

( 5) (2)—FEES—FOR-AGENCHES—OR-THE-PEPARTMENT-—\Wien an

internmediary uses the services of a licensed child-placing
agency, a professional, any other person or agency pursuant to
s. 63.092, or, if necessary, the departnent, the person
seeking to adopt the child nust pay the licensed child-placing
agency, professional, other person or agency, or the
departnent an amount equal to the cost of all services
perforned, including, but not limted to, the cost of
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conducting the prelininary hone study, counseling, and the
final honme investigation. The court, upon a finding that the
person seeking to adopt the child is financially unable to pay
that anmount, nmay order that such person pay a | esser anount.

Section 19. Section 63.102, Florida Statutes, is
amended to read:

63.102 Filing of petition; venue; proceeding for
approval of fees and costs. --

(1) After a court order termnating parental rights

has been issued, a proceeding for adoption may shat- be

commenced by filing a petition entitled, "In the Matter of the

Adopti on of in the circuit court. The person to be
adopted shall be designated in the caption in the nane by
which he or she is to be known if the petition is granted. ++
the—chitd—+s—pracedTFor—adoption—-by—an—ageney-Any nane by
whi ch the minor ehit+d was previously known may shat not be
disclosed in the petition, the notice of hearing, or the
j udgnent of adoption

(2) A petition for adoption or for a declaratory
statenent as to the adoption contract shall be filed in the
county where the petitioner or petitioners or the mnor ehitd

resides or where the agency or internediary with i which the

m nor ehitd has been placed is |ocated.

(3) Except for adoptions involving placenent of a
mnor ehkitd with a relative within the third degree of
consangui nity, a petition for adoption in an adoption handl ed
by an internediary shall be filed within 30 worki ng days after
pl acenrent of a minor ehitd with a parent seeking to adopt the
mnor ehkited. If no petitionis filed within 30 days, any
interested party, including the state, may file an action
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1| challenging the prospective adoptive parent's physical custody
2| of the mnor ehitd.

3 (4) If the filing of the petition for adoption or for
4| a declaratory statenent as to the adoption contract in the

5| county where the petitioner or mnor ehitd resides would tend
6 | to endanger the privacy of the petitioner or minor ehitd, the
7| petition for adoption nmay be filed in a different county,

8 | provided the substantive rights of any person will not thereby
9 | be affected.

10 (5) A proceeding for prior approval of fees and costs
11 | may be commenced any tine after an agreenent is reached

12 | between the birth nother and the adoptive parents by filing a
13 | petition for declaratory statenent on the agreenment entitled
14 "In the Matter of the Proposed Adoption of a Mnor Child" in
15| the circuit court.

16 (a) The petition nust be filed jointly by the adoption
17 | entity and each person who enters into the agreenent.

18 (b) A contract for the paynent of fees, costs, and

19 | expenditures permtted under this chapter nust be in witing,
20| and any person who enters into the contract has 3 business
21| days in which to cancel the contract. To cancel the contract,
22 | the person nmust notify the adoption entity in witing by
23| certified United States mail, return recei pt requested, no
24 | later than 3 business days after signing the contract. For the
25 | purposes of this subsection, the term "busi ness day" neans a
26 | day on which the United States Post O fice accepts certified
27 | mail for delivery. If the contract is canceled within the
28 | first 3 business days, the person who cancels the contract
29 | does not owe any legal, internediary, or other fees, but may
30| be responsible for the adoption entity's actual costs during
31| that tine.
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(c) The court may grant prior approval only of fees

and expenditures pernmitted under s. 63.097. A prior approval

of prospective fees and costs does not create a presunption

that these itens will subsequently be approved by the court

under s. 63.132 unless such a finding is supported by the

evi dence submitted at that tinme. The court retains

jurisdiction to order an adoption entity to refund to the

person who enters into the contract any sumor portion of a

sum pr eapproved under this subsection if, upon subnission of a

conpl ete accounting of fees, costs, and expenses in an

affidavit required under s. 63.132, the court finds the fees,

costs, and expenses actually incurred to be less than the suns

approved prospectively under this subsection

(d) The contract may not require, and the court may

not approve, any |unp-sum paynent to the entity which is

nonr ef undabl e to the payor or any anpbunt that constitutes

payrment for |locating a nminor for adoption.

(e) If a petition for adoption is filed under this

section subsequent to the filing of a petition for a

decl aratory statenment or a petition to term nate parental

rights pendi ng adoption, the previous petition may, at the

request of any party or on the court's own notion, be

consolidated with the petition for adoption. If the petition

for adoption is consolidated with a prior petition filed under

this chapter for which a filing fee has been paid, the

petitioner may not be charged any subsequent or additiona

filing fee.
(f) Prior approval of fees and costs by the court does

not obligate the birth parent to ultimately relinquish the

m nor for adopti on. H—apetition—for—adoptionis—subseguentty
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Fed—tt - : el ey -
fer—adoption—rust—be—consoH-dated—into—one—<case—

Section 20. Section 63.112, Florida Statutes, is
amended to read:

63.112 Petition for adoption; description; report or
reconmendati on, exceptions; mailing.--

(1) A sufficient nunber of copies of the petition for
adoption shall be signed and verified by the petitioner and
filed with the clerk of the court so that service may be nade
under subsection (4) and shall state:

(a) The date and place of birth of the person to be
adopted, if known;

(b) The nane to be given to the person to be adopt ed;

(c) The date petitioner acquired custody of the m nor
and the nane of the person placing the ninor

(d) The full nane, age, and place and duration of
resi dence of the petitioner

(e) The marital status of the petitioner, including
the date and place of marriage, if married, and divorces, if
any;

(f) The facilities and resources of the petitioner,

i ncludi ng those under a subsidy agreenent, available to
provide for the care of the mnor to be adopted;

(g) A description and estinmate of the value of any
property of the person to be adopted;

(h) The case style and date of entry of the order

ternmnating parental rights or the judgnent declaring a mnor
avail abl e for adopti on rare—ant—address—+F—knowr—of—any

ef—eonsent; and
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1 (i) The reasons why the petitioner desires to adopt

2 | the person.

3 (2) The followi ng docunents are required to be filed
41 with the clerk of the court at the tine the petition is filed:
5 (a) Acertified copy of the court order terninating

6 | parental rights under chapter 39 or the judgnent declaring a
7 | mnor avail able for adoption under this chapter FThe—+egured
8 | eonsents—untess——consent—+s—excused—by—the—court.

9 (b) The favorable prelimnary hone study of the

10 | departnent, |icensed child-placing agency, or professiona

11 | pursuant to s. 63.092, as to the suitability of the hone in
12 | which the minor has been pl aced.

13 (c) The surrender docunment mnust include docunentation
14 | that an interview was interviews—were held with:-

}ﬁ

19 3— the mnor ehitd, if older than 12 years of age,
20 | unl ess the court, in the best interest of the mi nor ehitd,
21 | di spenses with the minor's ehit+d-s consent under s.

22 | 63.062(1) (e) 630621 {e).

23

24

25

26

27 (3) Unless ordered by the court, no report or

28 | recommendation is required when the placenent is a stepparent
29 | adoption or when the minor ehi+d is related to one of the
30 | adoptive parents within the third degree.

31
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1 (4) The clerk of the court shall mail a copy of the

2| petition within 24 hours after filing, and execute a

3| certificate of mailing, to the departnent and the agency

4| placing the mnor, if any.

5 Section 21. Section 63.122, Florida Statutes, is

6 | anended to read:

7 63. 122 Notice of hearing on petition.--

8 (1) After the petition to adopt a minor is filed, the
9| court nust establish a tinme and place for hearing the

10 | petition. The hearing may fust not be held sooner than 30 days
11| after the date the judgnent ternminating parental rights was
12 | entered or sooner than 90 days after the date the ninor was
13 | pl aced the—ptacing—of—the—nor in the physical custody of the
14 | petitioner. The mnor nust renmain under the supervision of

15| the departnent, an internediary, or a licensed child-placing
16 | agency until the adoption becones final. Wen the petitioner
17 | is a spouse of the birth parent, the hearing may be held

18 | imediately after the filing of the petition

19 (2) Notice of hearing nmust be given as prescribed by
20| the rules of civil procedure, and service of process nust be
21 | made as specified by law for civil actions.
22 (3) Upon a showing by the petitioner that the privacy
23 | of the petitioner or mnor ehit+d may be endangered, the court
24 | may order the nanmes of the petitioner or mnor ehitd, or both,
25| to be deleted fromthe notice of hearing and fromthe copy of
26 | the petition attached thereto, provided the substantive rights
27 | of any person will not thereby be affected.
28 (4) Notice of the hearing nust be given by the
29 | petitioner to the adoption entity that places the ninor. -
30 ta—The—departrent—er—any—+H-—censed—chi-d-—ptacing
31 | ageneyptacing—the—-mnor—
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1 thy—Fhe—internediary—
2 te—Any—person—whose—consent—to—the—adoption—+s
3 | reguired—by—this—act—who—has—rnot—consented—untess—such
4 | persoR-—s—consent—is—excused—by—the—court—
5 te—Any—person—who—+s——seeking—to—wtharaw-consent—
6 (5) After filing the petition to adopt an adult, a
7| notice of the tine and place of the hearing nust be given to
8 | any person whose consent to the adoption is required but who
9 | has not consented. The court nmy order an appropriate
10 | investigation to assist in deternining whether the adoption is
11 ) in the best interest of the persons involved.
12 Section 22. Section 63.125, Florida Statutes, is
13 | anended to read:
14 63. 125 Final hone investigation.--
15 (1) The final home investigation nust be conducted
16 | before the adoption beconmes final. The investigation nay be
17 | conducted by a licensed child-placing agency or a professiona
18 | in the sane manner as provided in s. 63.092 to ascertain
19 | whet her the adoptive hone is a suitable hone for the mnor and
20 | whet her the proposed adoption is in the best interest of the
21 | minor. Unless directed by the court, an investigation and
22 | recommendation are not required if the petitioner is a
23 | stepparent or if the mnor ehi+d is related to one of the
24 | adoptive parents within the third degree of consanguinity.
25| The departnent is required to performthe hone investigation
26l only if there is no |icensed child-placing agency or
27 | professional pursuant to s. 63.092 in the county in which the
28 | prospective adoptive parent resides.
29 (2) The departnent, the licensed child-placing agency,
30| or the professional that perforns the investigation nust file
31| awitten report of the investigation with the court and the
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petitioner within 90 days after the date the petition is
filed.

(3) The report of the investigation nust contain an
eval uation of the placenent with a reconmendation on the
granting of the petition for adoption and any ot her
information the court requires regarding the petitioner or the
ni nor.

(4) The departnent, the licensed child-placing agency,
or the professional naking the required investigation nmay
request other state agencies or child-placing agencies within
or outside this state to nmake investigations of designated
parts of the inquiry and to make a witten report to the
departnent, the professional, or other person or agency.

(5) The final hone investigation nust include:

(a) The information fromthe prelimnary honme study.

(b) After the minor ehitd is placed in the intended
adopti ve home, two scheduled visits with the mnor ehit+d and
the mnor's ehiHd—s adoptive parent or parents, one of which
visits nmust be in the hone, to deternmine the suitability of
t he pl acenent.

(c) The family social and nedical history as provided
ins. 63.082.

(d) Any other information relevant to the suitability
of the intended adoptive hone.

(e) Any other relevant infornmation, as provided in
rul es that the departnent may adopt.

Section 23. Section 63.132, Florida Statutes, is
amended to read:

63.132 Affidavit Repert of expenditures and
receipts.--
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(1) At least 10 days before the hearing on the
petition for adoption, the petitioner and any adoption entity
iaterrediary nust file two copies of an affidavit under this
secti on.

(a) The affidavit nust be signed by the adoption

entity and the prospective adoptive parents. A copy of the

affidavit nust be provided to the adoptive parents at the tine

the affidavit is executed.

(b) The affidavit nust itenize eontaining—afu-

accounting—of all disbursenents and recei pts of anything of
val ue, including professional and | egal fees, nade or agreed

to be made by or on behalf of the petitioner and any adoption

entity inaterfediary in connection with the adoption or in
connection with any prior proceeding to terninate parenta

rights which involved the minor who is the subject of the

petition for adoption. The affidavit nust also include, for

each fee itenized, the service provided for which the fee is

bei ng charged, the date the service was provided, the tine

required to provide the service, the person or entity that

provided the service, and the hourly fee charged.

(c) The clerk of the court shall forward a copy of the
affidavit to the departnent. The departnent nust retain these

records for 5 years. Copies of affidavits received by the

departnent under this subsection nust be provided upon the

request of any person. The departnent nust redact al

identifying references to the mnor, the birth parent, or the

adoptive parent fromany affidavit rel eased by the departnent.

The nane of the adoption entity nay not be redacted. The

intent of this paragraph is to create a resource for adoptive

parents and others wishing to obtain informati on about the

cost of adoption in this state.
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(d) The affidavit repert nust show any expenses or
receipts incurred in connection wth:

1. ta)y The birth of the m nor

2. {b)y The placement of the mnor with the petitioner

3. f€) The nedical or hospital care received by the
not her or by the minor during the nother's prenatal care and
confi nenent .

4.y The living expenses of the birth nother. The
living expenses nust be docunented in detail to apprise the
court of the exact expenses incurred.

5.fe) The services relating to the adoption or to the
pl acemrent of the minor for adoption that were received by or

on behal f of the petitioner, the adoption entity internediary,
either birth natural parent, the minor, or any other person

The affidavit nust state whether any of these expenses were or

are eligible to be paid for by collateral sources, including,

but not limted to, health insurance, Medicaid, Medicare, or

publ i ¢ assi stance.

(2) The court may require such additional information
as i s deened necessary.
(3) The court nust issue a separate order approving or

di sapproving the fees, costs, and expenditures itenized in the

affidavit. The court nmmy approve only fees, costs, and

expendi tures all owed under s. 63.097. The court may reject in

whole or in part any fee, cost, or expenditure listed if the

court finds that the expense is:

(a) Contrary to this chapter;

(b) Not supported by a receipt in the record, if the

expense is not a fee of the adoption entity; or
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(c) Not deened by the court to be a reasonable fee or

expense, taking into consideration the requirenents of this

chapter and the totality of the circunstances

(4) 3y This section does not apply to an adoption by a
st epparent whose spouse is a birth matdurat or adoptive parent
of the m nor ehitd.

Section 24. Section 63.142, Florida Statutes, is
amended to read:

63. 142 Hearing; judgnent of adoption.--

(1) APPEARANCE. --The petitioner and the person to be
adopt ed shall appear at the hearing on the petition for

adopti on, unl ess:

(a) The person is a mnor under 12 years of age;;or

(b) The presence of either is excused by the court for
good cause.

(2) CONTI NUANCE. - - The court nay continue the hearing
fromtine to tine to permt further observation

i nvestigation, or consideration of any facts or circunstances
affecting the granting of the petition.

(3) DISMSSAL. --

(a) If the petition is dismssed, the court shal

determ ne the person that is to have custody of the ninor

(b) If the petition is dismssed, the court shal
state with specificity the reasons for the di sm ssal

(4) JUDGMENT. --At the conclusion of the hearing, after
wher the court determines that the date for a birth parent to

file an appeal of a valid judgnent terninating that birth

parent's parental rights has passed and no appeal is pending

aH—necessary—consents—have—been—obtained and that the

adoption is in the best interest of the person to be adopted,

a judgnment of adoption shall be entered.
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(a) A judgnent terminating parental rights pending

adoption is voidable and any | ater judgnent of adoption of

that ninor is voidable if, upon the notion of the birth

parent, the court finds that any person knowi ngly gave fal se

information that prevented the birth parent fromtinely naking

known his or her desire to assune parental responsibilities

toward the minor or neeting the requirenents under this

chapter to exercise his or her parental rights. A notion under

this paragraph nmust be filed with the court that entered the

original judgnment. The notion nmust be filed within a

reasonable tinme, but not later than 1 year after the date the

ternmination of parental rights final order was entered.
(b) Not later than 30 days after the filing of a
noti on under this subsection, the court nust conduct a

prelimnary hearing to determ ne what contact, if any, shal

be pernitted between a birth parent and the child pending

resol ution of the notion. Such contact shall be consi dered

only if it is requested by a birth parent who has appeared at

the hearing. If the court orders contact between a birth

parent and child, the order nmust be issued in witing as

expeditiously as possible and nust state with specificity any

provi sions regardi ng contact with persons other than those
with whomthe child resides.
(c) At the prelinmnary hearing, the court, upon the

notion of any party or its own notion, may order scientific

testing to deternine the paternity of the minor if the person

seeking to set aside the judgnent is alleging to be the

child's birth father and that fact has not previously been

determned by legitinacy or scientific testing. The court nmay

order supervised visitation with a person fromwhomscientific

testing for paternity has been ordered conditional upon the
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1| filing of those test results with the court and such results

2 | establish that person's paternity of the mnor

3 (d) No later than 45 days after the prelininary

4 | hearing, the court nust conduct a final hearing on the notion

5] to set aside the judgnent and issue its witten order as

6 | expeditiously as possible thereafter

7 Section 25. Section 63.152, Florida Statutes, is

8 | anended to read:

9 63. 152 Application for new birth record.--Wthin 30
10 | days after entry of a judgment of adoption, the clerk of the
11| court, and in agency adoptions, any child-placing agency
12 | licensed by the departnment, shall prepare a certified
13 | statenent of the entry for the state registrar of vita
14 | statistics on a formprovided by the registrar. The clerk of
15 the court nust mail a copy of the formconpl eted under this
16 | section to the state registry of adoption information under s.
17 | 63.165. A new birth record containing the necessary
18 | information supplied by the certificate shall be issued by the
19 | registrar on application of the adopting parents or the
20 | adopt ed person
21 Section 26. Section 63.165, Florida Statutes, is
22 | anended to read:

23 63.165 State registry of adoption information; duty to
24 | inform and expl ai n.--Notwi thstandi ng any other law to the

25| contrary, the departnent shall mamintain a registry with the

26 | | ast known nanes and addresses of an adoptee and his or her

27 | birth natdurat parents and adoptive parents; the certified

28 | statenent of the final decree of adoption provided by the

29 | clerk of the court under s. 63.152;and any other identifying
30 | information that whieh the adoptee, birth natdurat parents, or
31| adoptive parents desire to include in the registry. The
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1| departnent shall maintain the registry records for the tine

2| required by rules adopted by the departnent in accordance with
3| this chapter or for 99 years, whichever period is greater. The
4 | registry shall be open with respect to all adoptions in the

5| state, regardl ess of when they took place. The registry shal

6 | be avail able for those persons choosing to enter information

7| therein, but no one shall be required to do so.

8 (1) Anyone seeking to enter, change, or use
9]linformation in the registry, or any agent of such person

10 | shall present verification of his or her identity and, if

11 | applicable, his or her authority. A person who enters

12 | information in the registry shall be required to indicate

13| clearly the persons to whom he or she is consenting to rel ease
14 | this information, which persons shall be limted to the

15 | adoptee and the birth natural nother, birth naturat- father

16 | adoptive nother, adoptive father, birth npatural siblings, and
17 | mternal and paternal birth natural grandparents of the

18 | adoptee. Except as provided in this section, information in
19| the registry is confidential and exenpt from the—provistons—of
20| s. 119.07(1). Consent to the release of this information my
21| be made in the case of a minor adoptee by his or her adoptive
22 | parents or by the court after a showi ng of good cause. At any
23| tinme, any person may withdraw, limt, or otherw se restrict

24 | consent to release information by notifying the departnent in
25| witing.

26 (2) The departnent may charge a reasonable fee to any
27 | person seeking to enter, change, or use infornmation in the

28 | registry. The departnent shall deposit such fees in a trust
29| fund to be used by the departnment only for the efficient

30| adnministration of this section. The departnent and agencies

31| shall mmke counseling available for a fee to all persons
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1| seeking to use the registry, and the departnent shall inform
2| all affected persons of the availability of such counseling.
3 (3) The departnent, internediary, or licensed
4| child-placing agency nust informthe birth parents before
5| parental rights are term nated, and the adoptive parents
6 | before placenment, in witing, of the existence and purpose of
7| the registry established under this section, but failure to do
8 | so does not affect the validity of any proceedi ng under this
9| chapter.
10 Section 27. Section 63.182, Florida Statutes, is
11 | anended to read:
12 (Substantial rewording of section. See
13 s. 63.182, F.S., for present text.)
14 63.182 Statute of repose.--An action or proceedi ng of
15 ) any kind to vacate, set aside, or otherwise nullify an order
16 | of adoption or an underlying order ternminating parental rights
17 | on any ground, including fraud or duress, nust be filed within
18| 1 year after entry of the order term nating parental rights.
19 Section 28. Section 63.207, Florida Statutes, is
20 | anended to read:
21 63.207 OQut-of-state placenent.--
22 (1) Unless the minor ehitd is to be placed with a
23| relative within the third degree or with a stepparent, or is a
24 | special needs child as defined in s. 409. 166, an adoption
25| entity may not no—persor—except—an—ihternediary—an—agency,—ot
26 | the—departrent—shatt:
27 (a) Take or send a minor ehit+d out of the state for
28 | the purpose of placenent for adoption; or
29 (b) Place or attenpt to place a mnor ehitd for the
30 | purpose of adoption with a famly who primarily lives and
31| works outside Florida in another state. Anr—itntertetiary——tay
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1 | ptace—or—attenpt—toprace—a—chitdfor—adoptionin—another

2 | state—onty—if—the—ehitd+s—aspecianeeds—ehtd—as—that—term
3 | ts—detined—in——s5—409-166— If an adoption entity interrediary
4] is acting under this subsection, the adoption entity nust

5 | intermediary—shatkt file a petition for declaratory statenent
6 | pursuant to s. 63.102 for prior approval of fees and costs.

7| The court shall review the costs pursuant to s. 63.097. The
8| petition for declaratory statenment nust be converted to a

9| petition for an adoption upon placenment of the mnor ehkitd in
10 | the home. The circuit court in this state nust retain

11| jurisdiction over the matter until the adoption becones final
12 | The adoptive parents nust cone to this state to have the

13 | adoption finalized. Violation of the order subjects the

14 | adoption entity interredirary to contenpt of court and to the
15| penalties provided in s. 63.212.

16 (2) An adoption entity interrediary nay not counsel a
17 | birth nother to | eave the state for the purpose of giving

18 | birth to a child outside the state in order to secure a fee in
19 | excess of that permitted under s. 63.097 when it is the
20| intention that the child is to be placed for adoption outside
21 | the state.
22 (3) \When applicable, the Interstate Conpact on the
23 | Placenment of Children authorized in s. 409.401 shall be used
24 | in placing children outside the state for adoption
25 Section 29. Section 63.212, Florida Statutes, is
26 | anended to read:
27 63.212 Prohibited acts; penalties for violation.--
28 (1) It is unlawful for any person
29 (a) Except an adoption entity the—departwent—an
30 | intermediary,—or—at—ageney, to place or attenpt to place a
31| minor ehitd for adoption with a person who primarily lives and
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works outside this state unless the ninor ehitd is placed with
arelative within the third degree or with a stepparent or is

a special needs child as defined in s. 409.166. An adoption

entity interredirary nay place or attenpt to place a special
needs child for adoption with a person who primarily lives and

works outside this state only if the adoption entity
iaterrediary has a declaratory statenent fromthe court
establishing the fees to be paid under s. 63.207. This

requi rement does not apply if the minor ehitd is placed with a
relative within the third degree or with a stepparent.

(b) Except an adoption entity the—departwent—an
aterrediary—or—an—ageney, to place or attenpt to place a

m nor ehi+d for adoption with a famly whose prinmary residence

and place of enploynent is in another state unless the m nor
ehited is placed with a relative within the third degree or

with a stepparent. An adoption entity inaterrediary nmay pl ace
or attenpt to place a special needs child for adoption with a

fam |y whose prinmary residence and place of enploynent is in

another state only if the adoption entity inaterrrediary has a
decl aratory statenment fromthe court establishing the fees to

be paid. This requirenent does not apply if the special needs

child is placed with a relative within the third degree or
with a stepparent.
(c) Except an adoption entity the—bPepartrwent—of
it I . . ’ ’ . r ’

to place or attenpt to place within the state a m nor ehitd

for adoption unless the mnor ehitd is placed with a relative
within the third degree or with a stepparent. This

prohi bition, however, does not apply to a person who is
placing or attenpting to place a mnor ehitd for the purpose
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of adoption with the adoption entity Bepartrent—ef—Chitdren
aft—amy—Servi-ces—oer—an—agency—or—through—an—+ntertetiary.
(d) To sell or surrender, or to arrange for the sale
or surrender of, a mnor ehitd to another person for noney or
anything of value or to receive such mnor child for such
payment or thing of value. |If a minor ehitd is being adopted
by a relative within the third degree or by a stepparent, or

i s being adopted through an adoption entity, this paragraph
does not prohi bit thebPepartrwent—ef—Chitdren—andfanmty

be—construed—as—prohtbiting the person who is contenpl ating
adopting the child from payi ng, under ss. 63.097 and 63. 132,

the actual prenatal care and living expenses of the nother of
the child to be adopted, nor from paying, under ss. 63.097 and

63.132,the actual |iving and nedi cal expenses of such nother
for a reasonable tine, not to exceed 6 weeks, if nedical needs
requi re such support, after the birth of the m nor ehitd.

(e) Having the rights and duties of a parent with
respect to the care and custody of a mnor to assign or
transfer such parental rights for the purpose of, incidental
to, or otherw se connected with, selling or offering to sel
such rights and duties.

(f) To assist in the conmm ssion of any act prohibited
i n paragraph (a), paragraph (b), paragraph (c), paragraph (d),
or paragraph (e).

(g) Except an adoption entity the—bepartrwent—of
Chit-dren—and—+amty—Services—or—an—ageney, to charge or accept

any fee or conpensation of any nature from anyone for making a

referral in connection with an adoption
(h) Except an adoption entity the—bepartrwent—of
it I . . ’ ’ . r ’
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to advertise or offer to the public, in any way, by any nedi um
what ever that a mnor ehitd is available for adoption or that
a mnor ehid is sought for adoption; and further, it is

unl awful for any person to publish or broadcast any such
advertisenent without including a Florida |icense nunber of

t he agency ori;attorney;—er—physteian placing the

adverti senent .

(i) To contract for the purchase, sale, or transfer of
custody or parental rights in connection with any child, er in
connection with any fetus yet unborn, or in connection with
any fetus identified in any way but not yet conceived, in
return for any val uabl e consideration. Any such contract is
voi d and unenforceabl e as against the public policy of this
state. However, fees, costs, and other incidental paynents
made in accordance with statutory provisions for adoption
foster care, and child welfare are pernitted, and a person nay
agree to pay expenses in connection with a prepl anned adoption
agreenent as specified below, but the paynent of such expenses
may not be conditioned upon the transfer of parental rights.
Each petition for adoption which is filed in connection with a
prepl anned adoption agreenent nust clearly identify the
adoption as a preplanned adopti on arrangenent and nust include
a copy of the preplanned adoption agreenent for review by the
court.

1. Individuals may enter into a prepl anned adoption
arrangenent as specified herein, but such arrangenent shal
not in any way:

a. Effect final transfer of custody of a child or
final adoption of a child, wi thout review and approval of the
departnment and the court, and wi thout conpliance with other
appl i cabl e provi sions of |aw.
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b. Constitute consent of a nother to place her child
for adoption until 7 days followi ng birth, and unless the
court making the custody determ nation or approving the
adoption deternines that the nother was aware of her right to
rescind within the 7-day period following birth but chose not
to rescind such consent.

2. A preplanned adoption arrangenent shall be based
upon a preplanned adopti on agreenent that nust whiech—shat+
i nclude, but need not be linmted to, the follow ng terns:

a. That the volunteer nother agrees to beconme pregnant
by the fertility technique specified in the agreenent, to bear
the child, and to term nate any parental rights and
responsibilities to the child she nmight have through a witten
consent executed at the sane tine as the preplanned adoption
agreenent, subject to a right of rescission by the vol unteer
not her any tine within 7 days after the birth of the child.

b. That the volunteer nother agrees to subnmit to
reasonabl e nedi cal evaluation and treatnent and to adhere to
reasonabl e nedi cal instructions about her prenatal health.

c. That the vol unteer nother acknow edges that she is
aware that she will assune parental rights and
responsibilities for the child born to her as otherwi se
provided by law for a nother, if the intended father and
i ntended nother terminate the agreenent before final transfer
of custody is conpleted, or if a court determnes that a
parent clearly specified by the preplanned adopti on agreenent
to be the biological parent is not the biological parent, or
if the preplanned adoption is not approved by the court
pursuant to the Florida Adoption Act.

d. That an intended father who is al so the biologica
father acknow edges that he is aware that he will assune
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1| parental rights and responsibilities for the child as

2| otherwi se provided by law for a father, if the agreenent is

3| termnated for any reason by any party before final transfer
4| of custody is conpleted or if the planned adoption is not

5| approved by the court pursuant to the Florida Adoption Act.

6 e. That the intended father and intended nother

7 | acknow edge that they nmay not receive custody or the parental
8 | rights under the agreenent if the volunteer nother termnates
9| the agreenent or if the volunteer nother rescinds her consent
10| to place her child for adoption within 7 days after birth.

11 f. That the intended father and intended nother nay
12 | agree to pay all reasonable |legal, nedical, psychol ogical, or
13 | psychiatric expenses of the volunteer nother related to the
14 | prepl anned adoption arrangenent, and nay agree to pay the

15 | reasonabl e living expenses of the volunteer nother. No other
16 | conpensation, whether in cash or in kind, shall be made

17 | pursuant to a preplanned adoption arrangenent.

18 g. That the intended father and intended nother agree
19 | to accept custody of and to assert full parental rights and
20| responsibilities for the child i mediately upon the child's
21| birth, regardless of any inpairnent to the child.

22 h. That the intended father and intended nother shal
23 | have the right to specify the blood and tissue typing tests to
24 | be performed if the agreenment specifies that at | east one of
25| themis intended to be the biological parent of the child.

26 i. That the agreenent nmay be terninated at any tine by
27 | any of the parties.

28 3. A preplanned adoption agreenent shall not contain
29 | any provi sion:

30 a. To reduce any anount paid to the vol unteer nother
31| if the child is stillborn or is born alive but inpaired, or to
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provide for the paynent of a supplenent or bonus for any
reason.

b. Requiring the term nation of the volunteer nother's
pregnancy.

4. An attorney who represents an intended father and
i ntended nother or any other attorney with whomthat attorney
is associated shall not represent sinultaneously a femal e who
is or proposes to be a volunteer nother in any matter rel ating
to a preplanned adoption agreenent or preplanned adoption
arrangenent .

5. Paynent to agents, finders, and internediaries,

i ncludi ng attorneys and physicians, as a finder's fee for
finding volunteer nothers or matching a vol unteer nother and
i ntended father and intended nother is prohibited. Doctors,
psychol ogi sts, attorneys, and ot her professionals nmay receive
reasonabl e conpensation for their professional services, such
as providing nedical services and procedures, |legal advice in
structuring and negotiating a preplanned adopti on agreenent,
or counsel i ng.

6. As used in this paragraph, the term

a. "Blood and tissue typing tests" include, but are
not linmted to, tests of red cell antigens, red cel
i soenzynes, human | eukocyte antigens, and serum proteins.

b. "Child" neans the child or children conceived by
neans of an insem nation that is part of a preplanned adoption
arrangenent .

c. "Fertility technique" neans artificial
enbryonation, artificial insemination, whether in vivo or in
vitro, egg donation, or enbryo adoption

d. "Intended father" neans a nale who, as evidenced by
a prepl anned adoption agreenent, intends to have the parenta
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rights and responsibilities for a child conceived through a
fertility technique, regardl ess of whether the child is
biologically related to the nale.

e. "Intended nother" neans a femal e who, as evi denced
by a prepl anned adopti on agreenent, intends to have the
parental rights and responsibilities for a child conceived
through a fertility techni que, regardless of whether the child
is biologically related to the fenale.

f. "Parties" means the intended father and intended
not her, the vol unteer nother and her husband, if she has a
husband, who are all parties to the prepl anned adoption
agr eenent .

g. "Preplanned adoption agreenent” nmeans a witten
agreenent anong the parties that specifies the intent of the
parties as to their rights and responsibilities in the
prepl anned adopti on arrangenent, consistent with the
provi sions of this act.

h. "Preplanned adopti on arrangenent” neans the
arrangenent through which the parties enter into an agreenent
for the volunteer nother to bear the child, for paynent by the
i ntended father and intended not her of the expenses all owed by
this act, for the intended father and i ntended nother to
assert full parental rights and responsibilities to the child
if consent to adoption is not rescinded after birth by the
vol unteer nother, and for the volunteer nother to term nate,
subject to a right of rescission, in favor of the intended
father and i ntended nother all her parental rights and
responsibilities to the child.

i. "Volunteer nother" neans a fenale person at | east
18 years of age who voluntarily agrees, subject to a right of
rescission, that if she should becone pregnant pursuant to a
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prepl anned adoption arrangenent, she will terminate in favor
of the intended father and i ntended nother her parental rights
and responsibilities to the child.

(2) This section does not Nething—heretn—shatt—be
eonstrued—to prohibit a licensed child-placing agency from
chargi ng fees reasonably commensurate to the services

provi ded.
(3) It is unlawful for any adoption entity

iaterrediary to fail to report to the court, prior to

pl acenment, the intended placenent of a m nor ehitd for

pur poses of adoption with any person not a stepparent or a
relative within the third degree, if the adoption entity
iaterrediary partici pates in such intended pl acenent.

(4) It is unlawful for any adoption entity
intermedi-ary to charge any fee over $1,000 and those costs as
set out in paragraph (1)(d) over $2,500, other than for actua

docunent ed nedi cal costs, court costs, and hospital costs

unl ess such fee is approved by the court prior to the
assessnent of the fee by the adoption entity intermediary and
upon a showing of justification for the |arger fee.

(5) It is unlawful for any adoption entity
iaterrediary to counsel a birth nother to | eave the state for
the purpose of giving birth to a child outside the state in

order to secure a fee in excess of that pernitted under s.
63.097 when it is the intention that the child be placed for
adoption outside the state.

(6) It is unlawful for any adoption entity
iaterrediary to obtain a prelimnary honme study or final hone
investigation and fail to disclose the existence of the study

to the court.
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1 (7) A person who violates any provision of this

2 | section, excluding paragraph (1)(h), is guilty of a felony of

3| the third degree, punishable as provided in s. 775.082, s.

41 775.083, or s. 775.084. A person who viol ates paragraph

5](1)(h) is guilty of a misdeneanor of the second degree,

6 | puni shable as provided in s. 775.083; and each day of

7 | continuing violation shall be considered a separate offense.

8 Section 30. Section 63.072, Florida Statutes, is

9| repeal ed

10 Section 31. Any petition for adoption filed before

11| Cctober 1, 1999, shall be governed by the lawin effect at the

12 | tine the petition was fil ed.

13 Section 32. This act shall take effect COctober 1,

14 | 1999.

15

16 kkkkhkkhkkhkkhkkhkkhkhkhkhkkhkkhkhkhkhkkhkkhkikhkikkhkkhkikhkkikkhkkhkkikkhkkikkkk*k

17 SENATE SUMVARY

18 Revi ses various provisions of the Florida Adoption Act.
Del etes provisions that authorize a child-placing agency

19 to petition for termnation of a child' s parental rights
under ch. 39, F.S. Revises the requirenents for executln?

20 a consent to an adoption, Requires that the Departnent o
Children and Fam |y Services and ot her agencies that

21 participate in placing persons for adoption nake certain
di scl osures to. personS seeking to adopt and to the birth

22 parents of a minor Placed for "adoption. Requires that the
court hold a separate proceedi ng before the hearing on

23 the adoption to determ ne whethér a mnor is available
for adoption. Provides requirenents for identifying and

24 | ocating persons who nmust be notified of the proceédin
Speci fi és grounds upon which the court nmay declare that a

25 mnor is available Tor adoption. Provides requirenents
for the court in determ ninhg whether a mnor has been

26 abandoned. Revises requirenents for the court in
approving fees and costs paid in an adoption procedure.

27 Provi des™t hat apBrpvaI bY the court of such fees and
costs does not obligate the birth parent to relinquish a

28 m nor for adoption. Specifies circunstances under which a
Judgnent declaring a mnor avail able for adoption is .

29 voi d, Requires that the Departnent of Children and Fanmily
Services maintain the registry of adoption information

30 for the period required by departnment rule or 99 years,

31 whi chever period is greater. (See bill for details.)
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