Florida Senate - 1999 CS for SB"s 2124 & 2022

By the Cormittee on Health, Aging and Long-Term Care; and
Senat or Saunder s

317-2164A-99

1 A bill to be entitled

2 An act relating to Medicaid; anending s.

3 409.906, F.S.; authorizing the Agency for

4 Health Care Administration to develop a

5 certified-match programfor Healthy Start

6 servi ces under certain circunstances; anending
7 s. 409.910, F.S.; providing for use of Medicare
8 standard billing formats for certain

9 dat a- exchange purposes; creating s. 409.9101

10 F.S.; providing a short title; providing

11 legislative intent relating to Medicaid estate
12 recovery; requiring certain notice of

13 adnmi ni stration of the estate of a deceased

14 Medi caid recipient; providing that receipt of
15 Medi cai d benefits creates a claimand interest
16 by the agency agai nst an estate; specifying the
17 right of the agency to anend the amount of its
18 cl ai m based on nedical clains subnmtted by

19 provi ders subsequent to the agency's initial
20 claimcal cul ation; providing the basis of
21 cal cul ati on of the anobunt of the agency's
22 claim specifying a clainms class standing;
23 provi di ng circunstances for nonenforcenent of
24 clains; providing criteria for use in
25 consi dering hardship requests; providing for
26 recovery when estate assets result froma claim
27 against a third party; providing for estate
28 recovery in instances involving real property;
29 provi di ng agency rul emaki ng authority; anendi ng
30 s. 409.912, F.S.; elimnating a requirenent
31 that a Medicaid provider service network
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1 denonstration project be located in Orange

2 County; anending s. 409.913, F.S.; revising

3 provisions relating to the agency's authority

4 to withhold Medicaid paynents pending

5 conpl etion of certain | egal proceedings;

6 providing for disbursenent of withheld Mdicaid

7 provi der paynents; creating s. 409.9131, F. S

8 providing | egislative findings and intent

9 relating to integrity of the Medicaid program

10 providing definitions; authorizing onsite

11 reviews of physician records by the agency;

12 requiring notice for such reviews; requiring

13 notice of due process rights in certain

14 ci rcunst ances; specifying procedures for

15 determ nati ons of overpaynent; requiring a

16 study of certain statistical nodels used by the
17 agency; requiring a report; anmendi ng ss.

18 641. 261 and 641.411, F.S.; conformn ng

19 references and cross-references; anendi ng s.
20 733.212, F.S.; establishing the agency as a
21 reasonably ascertainable creditor with respect
22 to adninistration of certain estates; providing
23 an effective date.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Subsection (11) of section 409.906, Florida
28 | Statutes, 1998 Supplenent, is anmended to read:
29 409.906 Optional Medicaid services.--Subject to
30 | specific appropriations, the agency may make paynents for
31| services which are optional to the state under Title Xl X of
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1| the Social Security Act and are furnished by Medicaid

2| providers to recipients who are determined to be eligible on
3| the dates on which the services were provided. Any optiona

4| service that is provided shall be provided only when nedically
5| necessary and in accordance with state and federal |aw

6| Nothing in this section shall be construed to prevent or limt
7 | the agency from adjusting fees, reinbursenment rates, |engths
8 | of stay, nunber of visits, or nunber of services, or naking

9 | any other adjustnents necessary to conply with the

10| availability of npbneys and any linitations or directions

11 | provided for in the General Appropriations Act or chapter 216.
12 | Optional services may include:

13 (11) HEALTHY START SERVI CES. --The agency may pay for a
14 | conti nuum of risk-appropriate nedical and psychosoci al

15| services for the Healthy Start programin accordance with a
16 | federal waiver. The agency nay not inplenent the federa

17 | wai ver unless the waiver pernmits the state to limt enroll nent
18 | or the anount, duration, and scope of services to ensure that
19 | expenditures will not exceed funds appropriated by the

20 | Legislature or available fromlocal sources. If the Health

21| Care Financing Adm nistration does not approve a federa

22 | wai ver for Healthy Start services, the agency, in consultation
23| with the Departnment of Health and the Florida Association of
24 | Healthy Start Coalitions, is authorized to establish a

25| Medicaid certified-match programfor Healthy Start services.
26 | Participation in the Healthy Start certified-mtch program

27 | shall be voluntary and rei nbursenent shall be linmited to the
28 | federal Medicaid share to Medicaid-enrolled Healthy Start

29 | coalitions for services provided to Medicaid recipients. The
30 | agency shall take no action to inplenment a certified-match

31
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program wi t hout ensuring that the anendnent and revi ew

requi rements of ss. 216.177 and 216. 181 have been net.
Section 2. Subsection (21) of section 409.910, Florida
Statutes, 1998 Supplenent, is renunbered as subsection (22),

and a new subsection (21) is added to that section to read:
409.910 Responsibility for payments on behal f of

Medi cai d-el i gi bl e persons when other parties are liable.--
(21) Entities providing health insurance as defined in

s. 624.603, and health nmai ntenance organi zations as defined in

chapter 641, requiring tape or electronic billing formats from

t he agency shall accept Medicaid billings that are prepared

using the current Medicare standard billing format. If the

i nsurance entity or health nmintenance organi zation i s unable

to use the agency format, the entity shall accept paper clains

fromthe agency in lieu of tape or electronic billing,

provided that these clainms are prepared using current Medicare

standard billing formats.
Section 3. Section 409.9101, Florida Statutes, is
created to read

409.9101 Recovery for paynents nade on behal f of

Medi cai d-eli gi bl e persons. --

(1) This section may be cited as the "Medicaid Estate

Recovery Act."

(2) It is the intent of the Legislature by this

section to supplenent Medicaid funds that are used to provide

nedi cal services to eligible persons. Medicaid estate recovery

shal |l generally be acconplished through the filing of clains

agai nst the estates of deceased Medicaid recipients. The

recoveries shall be made pursuant to federal authority in s.
13612 of the Omi bus Budget Reconciliation Act of 1993, which

4
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anmends s. 1917(b)(1) of the Social Security Act (42 U S.C s.
1396p(b) (1)).

(3) Pursuant to s. 733.212(4)(a), the persona
representative of the estate of the decedent shall serve the

agency with a copy of the notice of admi nistration of the

estate within 3 nonths after the first publication of the

notice, unless the agency has already filed a cl ai m pursuant

to this section.

(4) The acceptance of public nedical assistance, as
defined by Title XIX (Medicaid) of the Social Security Act,
i ncl udi ng nandatory and opti onal suppl enental paynents under

the Social Security Act, shall create a claim as defined in

s. 731.201, in favor of the agency as an interested person as

defined in s. 731.201. The clai manpunt is calculated as the

total anount paid to or for the benefit of the recipient for

nedi cal assistance on behalf of the recipient after he or she

reached 55 years of age. There is no claimunder this section

agai nst estates of recipients who had not yet reached 55 years

of age.
(5) At the tine of filing the claim the agency may

reserve the right to anend the clai manounts based on nedi ca

clains subnmtted by providers subsequent to the agency's

initial claimcalculation

(6) The claimof the agency shall be the current tota

al | onabl e anbunt of Medicaid paynents as denoted in the

agency's provider paynent processing systemat the tine the

agency's claimor anendnent is filed. The agency's provider

processi ng systemreports shall be adnmissible as prina facie

evi dence in substantiating the agency's claim

5
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1 (7) The claimof the agency under this section shal

2| constitute a Cass 3 claimunder s. 733.707(1)(c), as provided
3lins. 414.28(1).

4 (8) The claimcreated under this section shall not be
5] enforced if the recipient is survived by:

6 (a) A spouse;

7 (b) A child or children under 21 years of age; or

8 (c) Achild or children who are blind or permanently

9] and totally disabled pursuant to the eligibility requirenents
10 ) of Title XIX of the Social Security Act.

11 (9) |In accordance with s. 4, Art. X of the State

12 | Constitution, no clai munder this section shall be enforced
13 | agai nst any property that is deternmined to be the honestead of
14 | the deceased Medicaid recipient and is deternmined to be exenpt
15| fromthe clains of creditors of the deceased Medicaid

16 | reci pi ent.

17 (10) The agency shall not recover froman estate if

18 | doi ng so woul d cause undue hardship for the qualified heirs,
19| as defined in s. 731.201. The personal representative of an
20 | estate and any heir nay request that the agency wai ve recovery
21| of any or all of the debt when recovery would create a
22 | hardshi p. A hardshi p does not exist solely because recovery
23| will prevent any heirs fromreceiving an antici pated
24 | inheritance. The following criteria shall be considered by the
25| agency in reviewi ng a hardshi p request:
26 (a) The heir:
27 1. Currently resides in the residence of the decedent;
28 2. Resided there at the tine of the death of the
29 | decedent;
30
31
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3. Has nmde the residence his or her prinmary residence

for the 12 nonths i medi ately preceding the death of the

decedent; and

4. Oms no other residence;

(b) The heir would be deprived of food, clothing,

shelter, or nedical care necessary for the nmintenance of life

or heal th;
(c) The heir can docunent that he or she provided

full-tinme care to the recipient which delayed the recipient's

entry into a nursing hone. The heir nmust be either the

decedent's sibling or the son or daughter of the decedent and

nmust have resided with the recipient for at least 1 year prior

to the recipient's death; or

(d) The cost involved in the sale of the property

woul d be equal to or greater than the val ue of the property.

(11) Instances arise in Medicaid estate-recovery cases

where the assets include a settlenent of a claimagainst a

liable third party. The agency's clai munder s. 409.910 nust

be satisfied prior to including the settlenent proceeds as

estate assets. The remmining settlenent proceeds shall be

included in the estate and be available to satisfy the

Medi caid estate-recovery claim The Medicaid estate-recovery

share shall be one-half of the settlenent proceeds included in

the estate. Nothing in this subsection is intended to linit

the agency's rights against other assets in the estate not

related to the settlenent. However, in no circunstances shal

t he agency's recovery exceed the total anount of Medicaid

nedi cal assi stance provided to the recipient.

(12) In instances where there are no liquid assets to

satisfy the Medicaid estate-recovery claim if there is

nonhonest ead real property and the costs of sale will not
7
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exceed the proceeds, the property shall be sold to satisfy the

Medi caid estate-recovery claim Real property shall not be

transferred to the agency in any instance.

(13) The agency is authorized to adopt rules to

i npl erent the provisions of this section.

Section 4. Paragraph (d) of subsection (3) of section
409.912, Florida Statutes, 1998 Suppl enent, is anmended to
read:

409.912 Cost-effective purchasing of health care.--The
agency shall purchase goods and services for Mdicaid
recipients in the nost cost-effective manner consistent with
the delivery of quality nedical care. The agency shal
maxi ni ze the use of prepaid per capita and prepai d aggregate
fi xed-sum basi s servi ces when appropriate and ot her
alternative service delivery and rei mbursenent nethodol ogi es,

i ncluding conpetitive bidding pursuant to s. 287.057, designed
to facilitate the cost-effective purchase of a case-nmanaged
conti nuum of care. The agency shall also require providers to
m ninize the exposure of recipients to the need for acute

i npatient, custodial, and other institutional care and the

i nappropriate or unnecessary use of high-cost services.

(3) The agency may contract wth:

(d) No nore than four provider service networks for
denonstration projects to test Medicaid direct contracting.

The denonstration projects may be rei nbursed on a

fee-for-service or prepaid basis. A provider service network

which is reinbursed by the agency on a prepaid basis shall be

exenpt fromparts | and Il of chapter 641, but nust neet

appropriate financial reserve, quality assurance, and patient

rights requirenents as established by the agency. The agency
8
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shal|l award contracts on a conpetitive bid basis and shal

sel ect bi dders based upon price and quality of care. Mdicaid
reci pients assigned to a denonstration project shall be chosen
equally fromthose who woul d ot herwi se have been assigned to
prepai d plans and Medi Pass. The agency is authorized to seek
federal Medicaid waivers as necessary to inplenent the
provisions of this section. A denobnstration project awarded
pursuant to this paragraph shall be for 2 years fromthe date
of inplenentati on.

Section 5. Paragraph (a) of subsection (24) of section
409.913, Florida Statutes, is anended to read:

409.913 Oversight of the integrity of the Medicaid
program --The agency shall operate a programto oversee the
activities of Florida Medicaid recipients, and providers and
their representatives, to ensure that fraudul ent and abusive
behavi or and negl ect of recipients occur to the m ni nrum extent
possi bl e, and to recover overpaynents and i npose sanctions as
appropri at e.

(24) (a) The agency may w t hhol d Medicaid paynents, in
whole or in part,to a provider upon receipt of reliable

evi dence that the circunstances giving rise to the need for a

wi t hhol di ng of paynents involve fraud or w Il ful

m srepresentati on under the Medicaid program or a crine

commtted while rendering goods or services to Medicaid

recipi ents, up—teo—the—ampunt—of—the—overpayrent—as—deterfined
by—nat—agency—audi-t—+eportspendi ng conpl eti on of |ega
proceedlngs wrder—thi-s—section. %%—%he—ageﬁey—Wk%hheFds

Fedueed—by—ﬁﬁfe—%haﬁ—ie—pefeeﬁ%—If it i s has—been determ ned

that fraud, willful msrepresentation, or a crine did not

occur an—overpayrent—has—rnot—oeceur+ted, the paynents wi thhel d
9
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nmust be paid to the provider within 14 66 days after such
determ nation with interest at the rate of 10 percent a year

Any noney withheld in accordance with this paragraph shall be

pl aced in a suspended account, readily accessible to the

agency, so that any paynent ultimtely due the provider shal

be made within 14 days. Furthernore, the authority to withhold

payrments under this paragraph shall not apply to physicians

whose al | eged over paynents are bei ng deterni ned by

admi ni strative proceedi ngs pursuant to chapter 120.H—the

Section 6. Section 409.9131, Florida Statutes, is
created to read

409.9131 Special provisions relating to integrity of

the Medicaid program - -
(1) LEG SLATIVE FINDINGS AND INTENT.--1t is the intent
of the Legislature that physicians, as defined in this

section, be subject to Medicaid fraud and abuse investigations

in accordance with the provisions set forth in this section as

a supplenent to the provisions contained in s. 409.913. |If a

conflict exists between the provisions of this section and s.
409.913, it is the intent of the Legislature that the
provi sions of this section shall control

(2) DEFINTIONS. --For purposes of this section, the

term

(a) "Active practice" neans a physician nust have

regularly provided nedical care and treatnent to patients

within the past 2 years.

(b) "Medical necessity" or "nedically necessary" neans

any goods or services necessary to palliate the effects of a

ternminal condition or to prevent, diagnhose, correct, cure,
10
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all eviate, or preclude deterioration of a condition that

threatens life, causes pain or suffering, or results in

illness or infirmty, which goods or services are provided in

accordance with generally accepted standards of nedica

practice. For purposes of determ ning Mdicaid rei nbursenent,

the agency is the final arbiter of nedical necessity. 1In

nmaki ng determ nati ons of nedical necessity, the agency nust,

to the nmaxi mum extent possible, use a physician in active

practice, either enployed by or under contract with the

agency, of the sanme specialty or subspecialty as the physician

under review. Such deternination nust be based upon the

information available at the tine the goods or services were

provi ded.
(c) "Peer" neans a Florida licensed physician who is,

to the nmaxi mum extent possible, of the sanme specialty or

subspecialty, licensed under the sane chapter, and in active

practice.
(d) "Peer review' neans an eval uation of the

prof essi onal practices of a Medicaid physician provider by a

peer or peers in order to assess the nedical necessity,

appropri ateness, and quality of care provided, as such care is

conpared to that custonmarily furnished by the physician's

peers and to recogni zed health care standards, and to

determ ne whether the docunentation in the physician's records

i s adequate.

(e) "Physician" neans a person licensed to practice

nedi ci ne under chapter 458 or a person |licensed to practice

ost eopat hi ¢ nedi ci ne under chapter 459.

(f) "Professional services" neans procedures provided

to a Medicaid recipient, either directly by or under the

11

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 CS for SB"s 2124 & 2022
317-2164A-99

1| supervision of a physician who is a registered provider for

2| the Medicaid program

3 (3) ONSITE RECORDS REVIEW--As specified in s.

4] 409.913(8), the agency nmy investigate, review, or analyze a
5| physician's nmedical records concerning Medicaid patients. The
6 | physician nmust nmke such records available to the agency

7 | during normal busi ness hours. The agency nust provide notice
8| to the physician at |east 24 hours before such visit. The

9 | agency and physician shall nmake every effort to set a nmutually
10 | agreeable tine for the agency's visit during nornal business
11 | hours and within the 24-hour period. |If such a tinme cannot be
12 | agreed upon, the agency may set the tine.

13 (4) NOTI CE OF DUE PROCESS RI GHTS REQUI RED. - - Whenever

14 | the agency seeks an administrative renedy against a physician
15| pursuant to this section or s. 409.913, the physician nust be
16 | advised of his or her rights to due process under chapter 120.
17 | This provision shall not linmt or hinder the agency's ability
18 | to pursue any renedy available to it under s. 409.913 or other
19 | applicable | aw.
20 (5) DETERM NATI ONS OF OVERPAYMENT.--1n naking a
21 | determ nation of overpaynent to a physician, the agency nust:
22 (a) Use accepted and valid auditing, accounting,
23 | anal ytical, statistical, or peer-review nethods, or
24 | conbi nati ons thereof. Appropriate statistical nethods may
25| include, but are not linmted to, sanpling and extension to the
26 | popul ation, paranetric and nonparanetric statistics, tests of
27 | hypot heses, other generally accepted statistical nethods,
28 | review of nedical records, and a consideration of the
29 | physician's client case mx. Before perfornming a review of the
30 | physician's Medicaid records, however, the agency shall nake
31| every effort to consider the physician's patient case nix,

12
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1|including, but not limted to, patient age and whet her

2] individual patients are clients of the Children's Mdica

3| Services network established in chapter 391. |In neeting its

4 | burden of proof in any adnministrative or court proceeding, the
5| agency may introduce the results of such statistical nethods
6| and its other audit findings as evidence of overpaynent.

7 (b) Refer all physician service clains for peer review
8 | when the agency's prelinmnary analysis indicates a potenti al

9 | overpaynent, and before any formal proceedings are initiated
10 | agai nst the physician, except as required by s. 409.913.

11 (c) By March 1, 2000, the agency shall study and

12 | report to the Legislature on its current statistical node

13 | used to cal cul ate overpaynents and advise the Legislature

14 | what, if any, changes, inprovenents, or other nodifications
15 | should be nade to the statistical nodel. Such review shall

16 | i nclude, but not be limted to, a review of the

17 | appropriateness of including physician specialty and case-nix
18 | paraneters within the statistical nodel

19 Section 7. Section 641.261, Florida Statutes, is

20 | anended to read:

21 641.261 O her reporting requirenents.--

22 (1) Each authorized health mai ntenance organi zation
23 | shall provide records and information to the Agency for Health
24 | Care Admi ni stration Pepartwent—eof—Heatth—and—Rehabittative
25 | Servieces pursuant to s. 409.910(20) and (21){22for the sole
26 | purpose of identifying potential coverage for clains filed

27 | with the agency bPepartwent—of—Heatth—antd—Rehabittative

28 | Services and its fiscal agents for paynent of nedical services
29 | under the Medicaid program

30 (2) Any information provided by a health nmai ntenance
31| organi zation under this section to the agency bepartrent—of

13
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Healtth—and—Rehabit+i-tative—Services shall not be considered a
violation of any right of confidentiality or contract that the
heal t h mai ntenance organi zati on may have with covered persons.
The heal th mai nt enance organi zation is i mune from any
liability that it may otherwi se incur through its rel ease of
information to the agency Bepartrent—of—Health—and
Rehabit+i-tative—Services under this section.

Section 8. Section 641.411, Florida Statutes, is
amended to read:

641.411 O her reporting requirenents.--

(1) Each prepaid health clinic shall provide records
and information to the Agency for Health Care Adninistration
Pepartrent—of—Heatth—and—Rehabi-H-tati-ve—Serviees pursuant to
s. 409.910(20) and (21){22for the sole purpose of
i dentifying potential coverage for clains filed with the

agency bepartwrent—of—Heatth—and—RehabiHtati-ve—Serviees and

its fiscal agents for paynent of nedical services under the

Medi cai d program

(2) Any information provided by a prepaid health
clinic under this section to the agency Bepartrent—of—Health
and—Rehabi+tative—Serviees shall not be considered a
violation of any right of confidentiality or contract that the
prepaid health clinic may have with covered persons. The
prepaid health clinic is immune fromany liability that it may
ot herwi se incur through its release of information to the
agency bepartwent—of—Heatth—and—RehabiH-tati-ve—Serviees under
this section.

Section 9. Paragraph (a) of subsection (4) of section
733.212, Florida Statutes, is anended to read:

733.212 Notice of administration; filing of objections
and cl ai ns. - -

14

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 CS for SB"s 2124 & 2022
317-2164A-99

1 (4)(a) The personal representative shall pronptly make
2| adiligent search to deternine the nanes and addresses of

3| creditors of the decedent who are reasonably ascertai nable and
4 | shall serve on those creditors a copy of the notice within 3
5| nonths after the first publication of the notice. Under s.

6| 409.9101, the Agency for Health Care Administration is

7 | considered a reasonably ascertainable creditor in instances

8 | where the decedent had recei ved Medi caid assistance for

9| nedical care after reaching 55 years of age.|npracticable and
10 | extended searches are not required. Service is not required
11| on any creditor who has filed a claimas provided in this

12 | part; a creditor whose claimhas been paid in full; or a

13| creditor whose claimis listed in a personal representative's
14 | tinmely proof of claimif the personal representative notified
15| the creditor of that |isting.

16 Section 10. This act shall take effect July 1, 1999.
17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

2 Senate Bills 2124 and 2022

3

4 | The bill_ conbines the Brovisions of Senate Bill 2124 and
Senate Bill_ 2022. The bill enables the agency for Health Care

5| Adm ni stratiaon (a?eng%) to pursue a certified match programto
use | ocal and state aIthY Start funding to draw down federa

6 | mtching funds in the event that the federal governnent does
not approve the pendlnP FbalthY Start wai ver; “requires that

7 | heath I nsurers and heal'th nai nt enance organi zati ons who are
|iable for Medicaid costs use the standard tape or electronic

8| format or paper. clainms in the Medicare programfornat; creates
the "Medi caid Estate Recovery Act"; del eteS the requirenent

9 | that one of the four provider service network denpnstration
prohects be conducted in C}anPe County; enables the agency to

10 | withhol d paynents based on reliable evidence that a provider
i s.engaged in fraud or abuse of the Medicaid programor a

11 rime 1S being comitted while rendering goods of services to
Medi cai d recipients; provides standards for the return of

12 | withhel d funds; requires the agency, when perforning reviews
of nedi cal necessltY for PhyS|C|an services, to use physicians

13 | of the sane specialiy as the physician under review to the
extent possible; requires the agency to give advance notice,

14 | use valid and accepted statistical nodelS, and refer clains it
believes are overpaynents for peer review when it is trying to

15 | recover overpaynents to physicians; requires a study of "the
agency's overPaynent cal cul ati on net hodol ogy; and. conforns

16 cFrtaln reporting requirenents for HMOs and” prepaid health
clinics.

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

16
CODING:Words st+ieken are deletions; words underlined are additions.




