Florida Senate - 1999 SB 2190

By Senat or Fornman

32-1257-99
1 A bill to be entitled
2 An act relating to devel opnental disabilities;
3 anmending s. 393.063, F.S.; providing an
4 exclusion fromthe definition of the term
5 "direct service provider"; anending s.
6 393.0655, F.S.; clarifying screening
7 requi rements for certain providers; anending s.
8 393.0678, F.S.; providing that the Departnent
9 of Children and Fanily Services and the Agency
10 for Health Care Admi nistration share the
11 responsibility for receivership proceedings for
12 internediate care facilities for the
13 devel opnental | y di sabl ed; anending s. 393.502,
14 F.S.; amending the nenbership of the famly
15 care councils; anending terns of office;
16 providing an effective date.
17
18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Paragraph (f) is added to subsection (15)
21| of section 393.063, Florida Statutes, 1998 Suppl enent, to
22 | read:
23 393.063 Definitions.--For the purposes of this
24 | chapter:
25 (15) "Direct service provider," also known as
26 | "caregiver" in chapters 39 and 415 or "caretaker" in
27 | provisions relating to enploynent security checks, neans a
28 | person 18 years of age or ol der who has direct contact with
29 | individuals with devel opnental disabilities and is unrel ated
30| to the individuals with devel opnental disabilities.
31
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1 (f) Enployees of entities |licensed under chapter 400
2 | who have undergone background screeni ng under the applicable
3| screening provisions of that chapter are direct service
4 | providers for purposes of background screening as provided in
5| s. 393.0655 and need not be rescreened under that section as
6| long as they provide only those services that are authorized
7 | under the applicable provisions of chapter 400 and the |icense
8 | held by the enpl oyer.
9 Section 2. Subsection (1) of section 393.0655, Florida
10 | Statutes, is anended to read:
11 393. 0655 Screening of direct service providers.--
12 (1) ™M N MUM STANDARDS. - - The departnent shall require
13 | enpl oynent screening pursuant to chapter 435, using the |evel
14| 2 standards for screening set forth in that chapter, for
15| direct service providers who are unrelated to their clients.
16 | Conpani ons and honenmakers who are al so seeking to provide
17 | these services under the devel opnental services hone and
18 | conmuni ty-based services waiver are exenpt fromthe
19 | registration requirenments of s. 400.5009.
20 Section 3. Subsections (1), (2), and (3) of section
21| 393.0678, Florida Statutes, are anended to read:
22 393. 0678 Receivership proceedings. --
23 (1) The departnent, in conjunction with the Agency for
24 | Health Care Adninistration,may petition a court of conpetent
25| jurisdiction for the appointnent of a receiver for an
26 | internediate care facility for the devel opnental Iy disabl ed. ;-
27 | The departnent may al so petition the court for the appointnent
28 | of a receiver for a residential habilitation center, or a
29 | group hone facility owned and operated by a corporation or
30 | partnership when any of the foll owing conditions exist:
31
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(a) Any person is operating a facility without a
license and refuses to nmake application for a |license as
required by s. 393.067 or, in the case of an internedi ate care
facility for the developnental |y disabled, as required by ss.
393. 067 and 400. 062.

(b) The licensee is closing the facility or has
informed the departnent or the Agency for Health Care

Adm nistration that it intends to close the facility; and

adequat e arrangenents have not been nmade for relocation of the
residents within 7 days, exclusive of weekends and holi days,
of the closing of the facility.

(c) The departnent or the Agency for Health Care

Adm nistration deternm nes that conditions exist in the

facility which present an i mrnent danger to the health,
safety, or welfare of the residents of the facility or which
present a substantial probability that death or serious
physical harmwould result therefrom \Wenever possible, the
departnent, in conjunction with the Agency for Health Care

Adm ni stration,shall facilitate the continued operation of

t he program

(d) The licensee cannot neet its financial obligations
to provide food, shelter, care, and utilities. Evidence such
as the issuance of bad checks or the accumul ation of
delinquent bills for such itens as personnel salaries, food,
drugs, or utilities constitutes prinma facie evidence that the
ownership of the facility lacks the financial ability to
operate the hone in accordance with the requirenents of this
chapter and all rules promul gated thereunder

(2)(a) The petition for receivership shall take
precedence over other court business unless the court

3
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determ nes that sone ot her pending proceedi ng, having sinlar
statutory precedence, has priority.

(b) A hearing shall be conducted within 5 days of the
filing of the petition, at which tine all interested parties
shal | have the opportunity to present evidence pertaining to
the petition. The departnent shall notify the owner or
operator of the facility nanmed in the petition of its filing
and the date set for the hearing.

(c) The court shall grant the petition only upon
finding that the health, safety, or welfare of residents of
the facility would be threatened if a condition existing at
the tinme the petition was filed is pernitted to continue. A
receiver may not be appointed ex parte unless the court
deternines that one or nore of the conditions in subsection
(1) exist; that the facility owner or operator cannot be
found; that all reasonable neans of |ocating the owner or
operator and notifying himor her of the petition and hearing
have been exhausted; or that the owner or operator after
notification of the hearing chooses not to attend. After such
findings, the court nmay appoint any person qualified by
education, training, or experience to carry out the
responsibilities of receiver pursuant to this section, except
that the court may not appoint any owner or affiliate of the
facility which is in receivership. Before the appointnent as
receiver of a person who is the operator, nmnager, or
supervi sor of another facility, the court shall determ ne that
t he person can reasonably operate, manage, or supervi se nore
than one facility. The receiver nmay be appointed for up to 90
days with the option of petitioning the court for 30-day
extensions. The receiver may be selected froma |ist of
persons qualified to act as receivers devel oped by the
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1| departnent, in conjunction with the Agency for Health Care
2| Administration when the facility is an internediate care
3| facility for the devel opnentally disabl ed, and presented to
4] the court with each petition for receivership. Under no
5] circunstances may the departnment, the Agency for Health Care
6 | Admi ni stration, or a designated departnmental or agency
7 | enpl oyee be appointed as a receiver for nore than 60 days;
8 | however, the departnental or agency receiver may petition the
9| court for 30-day extensions. The court shall grant an
10 | extension upon a show ng of good cause. The department, in
11| conjunction with the Agency for Health Care Adninistration
12 | may petition the court to appoint a substitute receiver.
13 (d) During the first 60 days of the receivership, the
14 | departnent, in conjunction with the Agency for Health Care
15| Adninistration when the facility is an internedi ate care
16 | facility for the devel opnentally di sabl ed, ray not take action
17 | to decertify or revoke the license of a facility unless
18 | conditions causing i mm nent danger to the health and wel fare
19 | of the residents exist and a receiver has been unable to
20 | renove those conditions. After the first 60 days of
21 | receivership, and every 60 days thereafter until the
22 | receivership is termnated, the departnment, in conjunction
23| with the Agency for Health Care Administration,shall subnit
24| to the court the results of an assessnent of the ability of
25| the facility to assure the safety and care of the residents.
26 | If the conditions at the facility or the intentions of the
27 | owner indicate that the purpose of the receivership is to
28 | close the facility rather than to facilitate its continued
29 | operation, the departnent shall place the residents in
30 | appropriate alternate residential settings as quickly as
31| possible. If, in the opinion of the court, the departnent has
5
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not been diligent in its efforts to nmake adequate arrangenents
for placenent, the court shall find the department to be in
contenpt and shall order the departnent to subnmit its plans
for noving the residents.

(3) The receiver shall make provisions for the
continued health, safety, and welfare of all residents of the
facility and:

(a) Shall exercise those powers and performthose
duties set out by the court.

(b) Shall operate the facility in such a manner as to
assure the residents' safety and adequate health care for the
resi dents.

(c) Shall take such action as is reasonably necessary
to protect or conserve the assets or property of the facility
for which the receiver is appointed, or the proceeds from any
transfer thereof, and may use themonly in the perfornmance of
the powers and duties set forth in this section and by order
of the court.

(d) Shall honor all |eases, nortgages, and secured
transactions governing the building in which the facility is
| ocated and all goods and fixtures in the building of which
the receiver has taken possession, but only to the extent of
payrments which, in the case of a rental agreenent, are for the
use of the property during the period of the receivership or
which, in the case of a purchase agreenent, becone due during
the period of the receivership.

(e) May use the building, fixtures, furnishings, and
any acconpanyi ng consunabl e goods in the provision of care and
services to residents and to any ot her persons receiving
services fromthe facility at the tinme the petition for
receivership was filed. The receiver shall collect paynents
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for all goods and services provided to residents or others
during the period of the receivership at the sane rate of
payment charged by the owner at the tine the petition for
receivership was filed, or at a fair and reasonable rate

ot herwi se approved by the court for private, paying residents.
The receiver may apply to the Agency for Health Care

Adm ni stration departwrent for a rate increase for residents
under Title XI X of the Social Security Act if the facility is

not receiving the state rei nbursenent cap and if expenditures
justify an increase in the rate.

(f) May correct or elimnate any deficiency in the
structure, furnishings, or staffing of the facility which
endangers the safety or health of residents while they remain
inthe facility, provided the total cost of correction does
not exceed $3,000. The court may order expenditures for this
purpose in excess of $3,000 on application fromthe receiver
after notice to the owner. A hearing may be requested by the
owner within 72 hours.

(g) My let contracts and hire agents and enpl oyees to
carry out the powers and duties of the receiver under this
secti on.

(h) Shall have full power to direct, manage, hire, and
di scharge enpl oyees of the facility subject to any contract
rights they nmay have. The receiver shall hire and pay
enpl oyees at the rate of conpensation, including benefits,
approved by the court. Receivership does not relieve the owner
of any obligations to enpl oyees which had been nade before the
appoi ntnent of a receiver and were not carried out by the
receiver.

(i) Shall be entitled to take possession of al
property or assets of residents which are in the possession of
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1| a facility or its owner. The receiver shall preserve all such
2| property or assets and all resident records of which the

3 | receiver takes possession; and he or she shall provide for the
4 | pronpt transfer of the property, assets, and records of any

5| resident transferred to the resident's new placenent. An

6| inventory list certified by the owner and receiver shall be

7| made at the tinme the receiver takes possession of the

8| facility.

9 Section 4. Subsection (1) of section 393.502, Florida
10 | Statutes, is anended to read:

11 393.502 Family care councils.--

12 (1) CREATION;, APPO NTMENT. --There shall be established
13| and |l ocated within each service district of the Departnent of
14 | Children and Fanily Heatth—andRehabititative Services a

15 ) fanily care council. The council shall consist of nine

16 | persons recomended and appointed by the district health and
17 | human services board. The councils shall consist of clients

18 | who receive services fromthe departnent and famly nenbers or
19 | I egal guardians of clients. Each council shall have a nini num
20| of 8 nenbers and a nmaxi num of 12 nenbers, including at |east 3
21 | nenbers who have devel opnental disabilities. Alternate nenbers
22 | may be recommended and appointed by the district health and

23 | human services board. Alternate nenbers have full rights of

24 | nenbership except that they may not vote, nor does their

25 | presence count towards a quorum A nenber who cannot attend a
26 | neeting may give his or her proxy vote to an alternate nenber
27 | ene-—hatf—of—thernenbers—of the——counciH-—rust—be—econsurers—who
28 | are—tamty—renbers—or—tegal—guardi-ans—oef—persons—with

29 | devetoprentat—disabitities—At—teast—one—hatf—of—therenbers
30 | ef—the—counci+—shatt—be—current—consufrers—of—devetoprental

31 | services— A chairperson for the council nust be chosen by the
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1| menbers to serve for 2 years +—year. Menbers shall be
2 | appointed for a 3-year 2-year termand nmay be reappointed to
3| not nore than one additional term A person who is currently
4 | serving on another board or council of the departnment nmay not
5| be appointed to a family care council
6 Section 5. This act shall take effect upon becoming a
711 aw
8
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10 SENATE SUMVARY
11 Rel ates to devel opnental disabilities. Provides an ]
exclusion fromthe definition of the term"direct service
12 provider." Carifies screening requirenents for i
devel opnental services hone and community-based services
13 wai ver providers, Provides that the Departnent of
Children and Famly Services and the Agenp for Health
14 Care Administrationh share the responsibility for
receivership proceedings for internediate care facilities
15 for the devel opnental |y di sabl ed. Anmends the nenbership
of the famly care councils and | engthens the terns of
16 of fice of council nenbers and chairpersons.
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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