Florida Senate - 1999 CS for SB 2228

By the Cormittee on Health, Aging and Long-Term Care; and
Senat or Klein

317-1879-99
1 A bill to be entitled
2 An act relating to end-of-life care; providing
3 | egislative findings; authorizing the Secretary
4 of Health to devel op and i npl enent
5 denonstration projects; requiring reports;
6 requesting the Chancellor of the State
7 University Systemto convene a working group
8 amendi ng ss. 395.1041, 400.142, 400. 4255,
9 400. 487, 400.6095, and 400. 621, F.S.
10 aut hori zi ng personnel of hospital energency
11 services, long-termcare facilities, assisted
12 living facilities, hone health agencies,
13 hospi ces, and adult famly-care hones to
14 wi t hhol d or withdraw cardi opul nonary
15 resuscitation pursuant to an order not to
16 resuscitate; providing for rules; providing
17 certain protection from prosecution and
18 liability; anmending s. 401.45, F.S.; revising
19 authority of energency nedi cal technicians and
20 paranedics to withhold or withdraw
21 resuscitation or |ife-prolonging techniques;
22 directing the Departnent of Health to develop a
23 st andardi zed do-not-resuscitate identification
24 system authorizing a fee; providing for rules;
25 anendi ng ss. 455. 604, 458.319, and 459. 008,
26 F.S.; providing that courses on end-of-life
27 care will fulfill certain education
28 requi rements; anending s. 732.912, F. S
29 revising provisions relating to who nmay nake
30 anatom cal gifts; anmending ss. 732.914 and
31 732.917, F.S.; correcting cross-references;

1
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 CS for SB 2228
317-18

i
1879-99

1 anmending s. 732.922, F.S.; conformn ng

2 provisions relating to duty of certain hospita
3 adm ni strators; amending s. 765.101, F.S.

4 revising definitions; anending s. 765.102,

5 F.S.; revising legislative intent relating to
6 advance directives; anending s. 765.103, F. S
7 providing for effect of existing advance

8 directives; anmending s. 765.104, F.S.

9 providi ng for anmendnent of an advance directive
10 or designation of a surrogate; anending s.

11 765. 107, F.S.; providing nonapplicability to
12 certain persons; anending s. 765.110, F.S.

13 prohibiting certain actions by a health care
14 facility or provider with respect to a

15 patient's advance directive; increasing a

16 penalty; requiring that advance directives

17 becone part of patients' nedical records;

18 providing for rules; anending s. 765.204, F.S.
19 revising provisions relating to evaluation of a
20 patient's capacity to make health care
21 deci sions; anending s. 765.205, F.S.; revising
22 responsibilities of the surrogate; anendi ng s.
23 765.301, F.S.; correcting a cross-reference;
24 anending s. 765.302, F.S.; revising procedure
25 for making a living will; anmending s. 765. 303,
26 F.S.; revising suggested formof a living will;
27 anending s. 765.304, F.S.; revising procedure
28 for inplenenting a living will; anending s.
29 765. 305, F.S.; revising procedure in the
30 absence of a living will; anmending s. 765. 306,
31 F.S.; revising provisions relating to
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1 determ nation of the patient's condition

2 renunberi ng and anendi ng s. 765.308, F.S.

3 providing for transfer of a patient under

4 certain circumstances; renunbering and anmendi ng

5 s. 765.310, F.S.; providing penalties for

6 falsification, forgery, or willful conceal nent,

7 cancel | ati on, or destructi on of an advance

8 directive, or a revocation or amendnent

9 t hereof; anmending s. 765.401, F.S.; revising

10 provisions relating to decisions by a proxy;

11 creating s. 765.404, F.S.; providing conditions

12 for withholding or withdrawing |ife-prolonging

13 procedures for certain persons in a persistent

14 vegetative state; directing the Departnent of

15 Elderly Affairs to convene a workgroup to

16 devel op nodel advance directive forns;

17 repealing s. 3(6) of ch. 98-327, Laws of

18 Florida, relating to repeal of the Panel for

19 the Study of End-of-Life Care; continuing the

20 panel until a specified date; providing an

21 appropriation; providing effective dates.

22

23| Be It Enacted by the Legislature of the State of Florida:
24

25 Section 1. End-of-life care.--

26 (1)(a) The Legislature finds that Florida, as the

27 | fourth nost populous state, is highly diverse with regard to
28 | race, ethnicity, urban and rural |ocales, religious practices,
29 | and cultural traditions. Florida has the | argest percentage of
30| elderly residents, the third | argest incidence of AIDS, and
31
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the fourth highest death rates fromheart disease and chronic

obstructive pul nonary di sease in the nation
(b) The Legislature finds that the Panel for the Study
of End-of-Life Care has recomended policies that will assure

the citizens of this state the highest quality of

conpassi onate, conpetent, and adequate end-of-life care.

(c) The Legislature finds that all persons shoul d have

access to effective pain managenent and palliative care; that

adequat e managenent of pain and other distressing synptons at

the end-of-life should be available; and that all settings

that care for seriously ill patients should address the

enotional and spiritual needs of such patients. The

Legi sl ature finds that education of physicians and ot her

health care providers is necessary to assure that patients in

pain are assessed regularly and that their pain is treated

aggressively without fear of undue regulatory or |egal action

(d) The Legislature finds that an individual's

experience of death and dying, and preferences about

end-of -life care, are rooted in ethnic and cul tural val ues and

beliefs. The Legislature finds that social, health, and

education practitioners nust be trained to understand work

within different cultural paraneters.

(e) The Legislature finds that to provide better pain

managenent, health care providers are to be encouraged to add

the assessnent of pain as a "fifth vital sign." Further, the

Legislature intends that in accordance with standard and

accepted nedical and ethical principles, the use of

phar nacol ogi cal substances with the intent of alleviating or

elimnating pain and other disconfort is encouraged. Such use

shoul d not be regarded as legally blaneworthy, even if

4
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appropriate pain control occurs during, and so precedes the

out cone of, the dying process.
(f) The Legislature finds that the State Suprene Court
has decl ared that, based on the constitutional right to

privacy, conpetent adults can express their w shes to receive,

refuse, withhold, or withdraw any nedi cal treatnent and that

right continues even when a person becones incapacitated.

(2) The Secretary of Health is authorized to devel op

and i nplenent up to two denpnstration projects to eval uate

strategi es recormended by the Panel for the Study of
End-of-Life Care. The Departnent of Health is authorized to
accept for that purpose any special grant of npbney, services,

property, gifts, or donations fromany organi zati on, nedica

school, or Federal Governnent agency, and to apply for grants

to support the denpnstration projects. The secretary shal

report to the President of the Senate, the Speaker of the

House of Representatives, and the npjority and nminority

| eaders and rel evant substantive conmttees of both chanbers,

on the denonstration projects, no |later than January 30 of

each year.
(3) The Chancellor of the State University Systemis
requested to convene a working group conposed of one

representative fromeach of the Boards of Medicine,

Ost eopat hi ¢ Medi ci ne, Nursing, Pharmacy, Nursing Hone

Adm nistrators, and Social Wrk, and the chairs of the four

nmedi cal schools' curriculumconmttees, to review avail abl e

curricula for end-of-life care and nake reconmendati ons

t hrough the respective boards for content and materials to be

i ncorporated into the basic curricul umof each nedical school

school of social work, and allied health discipline.
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Section 2. Paragraph (1) is added to subsection (3) of
section 395.1041, Florida Statutes, 1998 Suppl enent, to read:
395. 1041 Access to energency services and care. --
(3) EMERGENCY SERVI CES; DI SCRI M NATION; LIABILITY OF
FACI LI TY OR HEALTH CARE PERSONNEL. - -
(1) Hospital energency services personnel may withhold

or withdraw cardi opul nonary resuscitation if presented with an

order not to resuscitate executed pursuant to s. 401. 45.

Facility staff and facilities shall not be subject to crimnna

prosecution or civil liability, nor be considered to have

engaged i n negligent or unprofessional conduct, for

wi t hhol di ng or wi t hdraw ng cardi opul nonary resuscitation

pursuant to such an order
Section 3. Section 400.142, Florida Statutes, is
anended to read:

400. 142 Energency nedication kits; orders not to

resuscitate. --

(1) Oher provisions of this chapter or of chapter
465, chapter 499, or chapter 893 to the contrary
not wi t hst andi ng, each nursing home operating pursuant to a
license issued by the agency nmay nmintain an energency
nedi cation kit for the purpose of storing nedicinal drugs to
be admi ni stered under energency conditions to residents
residing in such facility.

(2) The agency shall adopt such rules as it nmay deem
appropriate to the effective inplenentation of this act,
including, but not Iimted to, rules which

(a) Define the term"energency nedication kit."

(b) Describe the nedicinal drugs eligible to be placed
in energency nedication Kkits.

6
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1 (c) Establish requirenents for the storing of

2 | nmedicinal drugs in energency nedication kits and the

3 | mai ntenance of records with respect thereto.

4 (d) Establish requirenents for the administration of
5| nedicinal drugs to residents under energency conditions from
6 | energency nedication kits.

7 (3) Facility staff may withhold or w thdraw

8 | cardi opul nonary resuscitation if presented with an order not
9] to resuscitate executed pursuant to s. 401.45. The agency

10 | shall adopt rules providing for the inplenentation of such

11 ) orders. Facility staff and facilities shall not be subject to
12 | criminal prosecution or civil liability, nor be considered to
13 | have engaged i n negligent or unprofessional conduct, for

14 | withhol di ng or wi thdraw ng cardi opul nonary resuscitation

15| pursuant to such an order and rul es adopted by the agency.

16 Section 4. Section 400.4255, Florida Statutes, is

17 | anended to read:

18 400. 4255 Use of H-ecensed personnel; energency care. --
19 (1) (a) Persons under contract to the facility,

20| facility staff, or volunteers, who are |licensed according to
21 | chapter 464, or those persons exenpt under s. 464.022(1), and
22 | others as defined by rule, nmay admi nister nedications to

23 | residents, take residents' vital signs, nmanage individua

24 | weekly pill organizers for residents who sel f-admninister

25 | nedi cation, give prepackaged enemas ordered by a physician

26 | observe residents, docunent observations on the appropriate
27 | resident's record, report observations to the resident's

28 | physician, and contract or allow residents or a resident's

29 | representative, designee, surrogate, guardian, or attorney in
30| fact to contract with a third party, provided residents neet
31| the criteria for appropriate placenent as defined in s.
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400.426. Nursing assistants certified pursuant to s. 400.211
may take residents' vital signs as directed by a licensed
nurse or physi ci an.

(b) Al staff in facilities licensed under this part
shal | exercise their professional responsibility to observe
residents, to docunent observations on the appropriate
resident's record, and to report the observations to the
resident's physician. However, the owner or adm nistrator of
the facility shall be responsible for deternmining that the
resident receiving services is appropriate for residence in
the facility.

(c) In an energency situation, licensed personnel may
carry out their professional duties pursuant to chapter 464
until energency nedical personnel assune responsibility for
care.

(2) In facilities licensed to provide extended
congregate care, persons under contract to the facility,
facility staff, or volunteers, who are licensed according to
chapter 464, or those persons exenpt under s. 464.022(1), or
t hose persons certified as nursing assistants pursuant to s.
400. 211, nmay also performall duties within the scope of their
license or certification, as approved by the facility
adm ni strator and pursuant to this part.

(3) Facility staff may withhold or w thdraw

cardi opul nonary resuscitation if presented with an order not

to resuscitate executed pursuant to s. 401.45. The depart nent

shal | adopt rules providing for the i npl enentati on of such

orders. Facility staff and facilities shall not be subject to

crimnal prosecution or civil liability, nor be considered to

have engaged in negligent or unprofessional conduct, for

8
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wi t hhol di ng or wi t hdrawi ng cardi opul nonary resuscitation

pursuant to such an order and rul es adopted by the departnent.
Section 5. Section 400.487, Florida Statutes, is
anended to read:

400. 487 Patient assessnment; establishnent and revi ew
of plan of care; provision of services; orders not to

resuscitate. --

(1) The hone health agency providing care and
treat nent nust nake an assessnent of the patient's needs
within 48 hours after the start of services.

(2) The attending physician for a patient receiving
care or treatnent provided by a licensed nurse or by a
physi cal, occupational, or speech therapist nust establish a
pl an of care for the patient on behalf of the hone health
agency that provides services to the patient. The origina
pl an of treatnent nust be signed by the physician and
reviewed, at |east every 62 days or nore frequently if the
patient's illness requires, by the physician in consultation
wi th honme heal th agency personnel that provide services to the
patient.

(3) Each patient has the right to be inforned of and
to participate in the planning of his or her care. Each
patient nust be provided, upon request, a copy of the plan of
care established and maintained for that patient by the hone
heal t h agency.

(4) Hone health services that are provided to a
patient nust be evaluated in the patient's hone by a physician
| i censed under chapter 458, chapter 459, chapter 460, or
chapter 461 or by a registered nurse |licensed under chapter
464 as frequently as necessary to assure safe and adequate
care, but not less frequently than once every 62 days.

9
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(5) A hone health agency must provide at | east one
hone health service to patients for whomit has agreed to
provide care. Services provided by others under contractua
arrangenents to a hone health agency's patients nust be
nonitored and controll ed by the hone health agency.

(6) The services provided by a hone health agency,
directly or under contract, nust be supervised and coordi nat ed
in accordance with the plan of care.

(7) Honme health agency personnel may wi thhold or

wi t hdraw car di opul nonary resuscitation if presented with an

order not to resuscitate executed pursuant to s. 401.45. The

agency shall adopt rules providing for the inplenentation of

such orders. Honme heal th personnel and agencies shall not be

subject to crinmnal prosecution or civil liability, nor be

consi dered to have engaged in negligent or unprofessiona

conduct, for withholding or withdraw ng cardi opul nobnary

resuscitation pursuant to such an order and rul es adopted by

t he agency.

Section 6. Present subsection (8) of section 400. 6095,
Florida Statutes, is renunbered as subsection (9), and a new
subsection (8) is added to that section, to read:

400. 6095 Patient admi ssion; assessnent; plan of care;
di scharge; death. --

(8) The hospice care team nay wi thhold or withdraw

cardi opul nonary resuscitation if presented with an order not

to resuscitate executed pursuant to s. 401.45. The depart nent

shal | adopt rules providing for the i npl enentati on of such

orders. Hospice staff shall not be subject to crimna

prosecution or civil liability, nor be considered to have

engaged i n negligent or unprofessional conduct, for

10
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1| withholding or withdraw ng cardi opul nbnary resuscitation

2 | pursuant to such an order and rul es adopted by the departnent.

3 Section 7. Present subsection (3) of section 400.621

4| Florida Statutes, 1998 Supplenent, is renunbered as subsection

5] (4), and a new subsection (3) is added to that section, to

6 | read:

7 400.621 Rules and standards relating to adult

8| fam ly-care hones. --

9 (3) The departnent shall adopt rules providing for the
10 | inpl enentation of orders not to resuscitate. The provider nay
11 | withhold or wi thdraw cardi opul nonary resuscitation if
12 | presented with an order not to resuscitate executed pursuant
13| to s. 401.45. The provider shall not be subject to crimna
14 | prosecution or civil liability, nor be considered to have
15| engaged i n negligent or unprofessional conduct, for
16 | wi t hhol di ng or w thdrawi ng cardi opul nonary resuscitation
17 | pursuant to such an order and rul es adopted by the departnent.
18 Section 8. Subsection (3) of section 401.45, Florida
19| Statutes, is anended and subsection (5) is added to that
20 | section, to read:

21 401.45 Denial of energency treatnent; civil

22 liability.--

23 (3)(a) Resuscitation er—tfe-protoenging—technigues nay
24 | be withheld or withdrawn froma patient by an energency

25 | nedical technician or paranedic if evidence of an order not to
26 | resuscitate by the patient's physician is presented to the

27 | energency nedi cal technician or paranedi c +a—awanner—provi-ded
28 | by—+ute—of—the—departrent.

29 (b) Any licensee, physician, nedical director, or

30 | energency nedi cal technician or paranedi c who acts under the
31| direction of a nedical director is not subject to crimna

11
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prosecution or civil liability, and has not engaged in
negl i gent or unprofessional conduct, as a result of the

wi t hhol di ng or withdrawal of resuscitation er—tfe-protoengng
technigues froma patient pursuant to this subsection and

rul es adopted by the departnent.
(c) The departnent, in consultation with the

Departnent of Elderly Affairs and the Agency for Health Care

Adm ni stration, shall devel op a standardi zed

do-not-resuscitate identification systemw th devices that

signify, when carried or worn, that the possessor is a patient

for whom a physician has issued an order not to adm nister

cardi opul nonary resuscitation. The departnent nmay charge a

reasonabl e fee to cover the cost of producing and distributing

such identification devices. Use of such devices shall be

vol unt ary.

(4) Any licensee or energency nedical technician or
paranedi c who in good faith provides energency nedical care or
treatnent within the scope of their enpl oynent and pursuant to
oral or witten instructions of a medical director shall be
deened to be providing energency nedical care or treatnment for
t he purposes of s. 768.13(2)(h).

(5) The departnent shall adopt and enforce all rules

necessary to inplenent this section
Section 9. Subsection (9) is added to section 455. 604,
Florida Statutes, 1998 Suppl enent, to read:

455. 604 Requirenent for instruction for certain
| i censees on hunman i mmunodeficiency virus and acquired inmune
defici ency syndrone. - -

(9) Inlieu of conpleting a course as required in

subsection (1), the licensee nmay conplete a course in

end-of-life care and palliative health care, so long as the
12
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i censee conpl eted an approved AIDS/H V course in the

i medi ately precedi ng bi enni um

Section 10. Subsection (4) is added to section
458. 319, Florida Statutes, 1998 Suppl enent, to read:

458. 319 Renewal of license.--

(4) Notwithstanding the provisions of s. 455.604, a
physi ci an may conpl ete continui ng educati on on end-of-life

care and palliative health care in lieu of continuing

education in AIDS/H V, if that physician has conpleted the

Al DS/ H V continuing education in the i nmedi ately preceding

bi enni um

Section 11. Subsection (5) is added to section
459. 008, Florida Statutes, 1998 Suppl enent, to read:

459. 008 Renewal of licenses and certificates.--

(5) Notwithstanding the provisions of s. 455.604, an
ost eopat hi ¢ physician nay conpl ete continui ng educati on on

end-of-life and palliative health care in lieu of continuing

education in AIDS/H V, if that physician has conpleted the

Al DS/ H V continuing education in the i nmedi ately preceding

bi enni um

Section 12. Section 732.912, Florida Statutes, 1998
Suppl enent, is anended to read:

732.912 Persons who may nake an anatomical gift.--

(1) Any person who may nake a will may give all or
part of his or her body for any purpose specified in s.
732.910, the gift to take effect upon death. An anatomnica
gi ft made by an adult donor and not revoked by the donor as
provided in s. 732.916 is irrevocabl e and does not require the
consent or concurrence of any person after the donor's death.

(2) If the decedent has not executed an agreenent
concerning an anatom cal gift, including signing an organ and

13
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ti ssue donor card, expressing his or her wish to donate in a

living will or advance directive, or signifying his or her

intent to donate on his or her driver's |license or in sone

other witten formhas indicated his or her wish to nake an

anat om cal gift, arnenber—of—one—of—the—cltasses—of—persons
H-sted—betow—in—the—order—of——priority——stated and in the
absence of actual notice of contrary indications by the
decedent eor—atctdval—nottee—of—opposition—by—arnenber—of—the
sarre—or—a—pr+otr—ectass, the surrogate designated by the

decedent pursuant to part Il of chapter 765 may give all or

any part of the decedent's body for any purpose specified in
s. 732.910.+
(3) |If the decedent has not executed an agreenent

concerning an anatomcal gift or designated a surrogate

pursuant to part |l of chapter 765 to nmake an anatom cal gift

pursuant to the conditions of subsection (2), a nenber of one

of the classes of persons listed below, in the order of

priority stated and in the absence of actual notice of

contrary indications by the decedent or actual notice of

opposition by a nenber of the sane or a prior class, may give

all or any part of the decedent's body for any purpose
specified in s. 732.910:
(a) The spouse of the decedent;

(b) An adult son or daughter of the decedent;

(c) Either parent of the decedent;

(d) An adult brother or sister of the decedent;

(e) A grandparent of the decedent;

(f) A guardian of the person of the decedent at the
tinme of his or her death; or

(g) A representative ad litemwho shall be appointed
by a court of conpetent jurisdiction forthwith upon a petition

14
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heard ex parte filed by any person, which representative ad
litemshall ascertain that no person of higher priority exists
who objects to the gift of all or any part of the decedent's
body and that no evidence exists of the decedent's having nade

a communi cati on expressing a desire that his or her body or
body parts not be donated upon deat h;

but no gift shall be nmade by the spouse if any adult son or
daughter objects, and provided that those of higher priority,
if they are reasonably avail able, have been contacted and nade
aware of the proposed gift, and further provided that a
reasonabl e search is made to show that there would have been
no objection on religious grounds by the decedent.

(4) 3y If the donee has actual notice of contrary
i ndi cations by the decedent or, in the case of a spouse naking
the gift, an objection of an adult son or daughter or actua
notice that a gift by a nmenber of a class is opposed by a
nmenber of the sane or a prior class, the donee shall not
accept the gift.

(5) t4)y The person authorized by subsection(3) 2)ymay
nmake the gift after the decedent's death or imredi ately before
t he decedent's deat h.

(6)t5)r Agift of all or part of a body authorizes any
exam nati on necessary to assure nedical acceptability of the
gift for the purposes intended.

(7)t6) Once the gift has been nmade, the rights of the
donee are paranount to the rights of others, except as
provided by s. 732.917.

Section 13. Subsection (5) of section 732.914, Florida
Statutes, 1998 Supplenent, is anmended to read:
732.914 W©Manner of executing anatomcal gifts.--
15
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1 (5) Any gift by a nenber of a class designated in s.
2| 732.912(3) £2ynust be nade by a docunent signed by that person
3| or made by that person's wi tnessed tel ephonic di scussion

4 | tel egraphi ¢ nessage, or other recorded nessage.

5 Section 14. Subsection (3) of section 732.917, Florida
6| Statutes, is anended to read:

7 732.917 Rights and duties at death.--

8 (3) The organ procurenent organi zation, tissue bank

9| or eye bank, or hospital nedical professionals under the

10 | direction thereof, may performany and all tests to eval uate
11 | the deceased as a potential donor and any invasive procedures
12 | on the deceased body in order to preserve the potenti al

13 | donor's organs. These procedures do not include the surgica
14 | renoval of an organ or penetrating any body cavity,

15| specifically for the purpose of donation, until a properly

16 | executed donor card or docunent is located or, if a properly
17 | executed donor card or docunent cannot be | ocated, a person
18 | specified in s. 732.912(3) {2yhas been | ocated, has been

19| notified of the death, and has granted | egal permn ssion for
20 | the donati on.
21 Section 15. Subsection (2) of section 732.922, Florida
22 | Statutes, 1998 Supplenent, is anmended to read:
23 732.922 Duty of certain hospital admnistrators;
24 | liability of hospital adm nistrators, organ procurenment
25 | organi zati ons, eye banks, and tissue banks. --
26 (2) \Where, based on accepted nedical standards, a
27 | hospital patient is a suitable candidate for organ or tissue
28 | donation, the hospital administrator or the hospita
29 | administrator's designee shall, at or near the tine of death,
30 | access the organ and tissue donor registry created by s.
31| 732.915(4) to ascertain the existence of a donor card or

16
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1| docunent executed by the decedent. |In the absence of a donor
2| card, organ donation sticker or organ donation inprint on a

3| driver's license, or other properly executed docunent, the

4 | hospital administrator or designee shall request:

5 (a) The patient's health care surrogate, as pernitted
6|ins. 732.912(2); or

7 (b) |If the patient does not have a surrogate, or the

8 | surrogate is not reasonably avail abl e, any of the persons

9| specified ins. 732.912, in the order and manner of priority
10| stated in s. 732.912,

11

12| to consent to the gift of all or any part of the decedent's
13 | body for any purpose specified in this part. Except as

14 | provided in s. 732.912, in the absence of actual notice of

15 | opposition, consent need only be obtained fromthe person or
16 | persons in the highest priority class reasonably avail abl e.
17 Section 16. Section 765.101, Florida Statutes, is

18 | anended to read:

19 765.101 Definitions.--As used in this chapter
20 (1) "Advance directive" neans a witnessed witten
21 | docunent or oral statenent in which instructions are given by
22| a principal or in which the principal's desires are expressed
23 | concerning any aspect of the principal's health care, and
24 | includes, but is not limted to, the designation of a health
25| care surrogate, a living will, or an anatonmical gift made
26 | pursuant to part X of chapter 732 erders—rnoet—toe—resuscitate
27 | +ssuet—purstant—to—s—401+45.
28 (2) "Attending physician" neans the prinmary physician
29 | who has responsibility for the treatnment and care of the
30 | patient.
31

17
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(3) "dose personal friend" neans any person 18 years
of age or ol der who has exhi bited special care and concern for
the patient, and who presents an affidavit to the health care
facility or to the attending or treating physician stating
that he or she is a friend of the patient; is willing and abl e
to becone involved in the patient's health care; and has

mai nt ai ned such regular contact with the patient so as to be
famliar with the patient's activities, health, and religious
or noral beliefs.

(4) "Health care decision" nmeans:

(a) Inforned consent, refusal of consent, or
wi t hdrawal of consent to any and all health care, including
I'ife-prolongi ng procedures.

(b) The decision to apply for private, public,
government, or veterans' benefits to defray the cost of health
care.

(c) The right of access to all records of the
princi pal reasonably necessary for a health care surrogate to
nmake decisions involving health care and to apply for
benefits.

(d) The decision to nake an anatomnical gift pursuant

to part X of chapter 732.

(5) "Health care facility" nmeans a hospital, nursing
hone, hospice, honme health agency, or health maintenance
organi zation licensed in this state, or any facility subject
to part | of chapter 394.

(6) "Health care provider" or "provider" neans any
person licensed, certified, or otherwi se authorized by law to
adm ni ster health care in the ordinary course of business or
practice of a profession

18
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1 (7) "lncapacity" or "inconpetent" neans the patient is
2 | physically or nmentally unable to communicate a willful and

3 | knowi ng health care decision. For the purposes of nmaking an

4 | anatomical gift, the termalso includes a patient who is

5 | deceased.

6 (8) "Infornmed consent” nmeans consent voluntarily given
7| by a person after a sufficient explanation and di scl osure of

8 | the subject matter involved to enable that person to have a

9 | general understanding of the treatnent or procedure and the

10 | nedical ly acceptable alternatives, including the substanti al
11| ri sks and hazards inherent in the proposed treatnent or

12 | alternat+ve procedures, and to make a knowi ng heal th care

13 | deci si on without coercion or undue influence.

14 (9) "Life-prolonging procedure" neans any nedica

15 | procedure, treatnent, or intervention, including artificially
16 | provi ded sustenance and hydration, which sustains, restores,
17 | or supplants a spontaneous vital function. whieh-

e
©

3

23

24 | The ter M+fe-—protongrngprocedure~does not include the

25| admi ni stration of nedication or performance of nedical

26 | procedure, when such nedication or procedure is deened

27 | necessary to provide confort care or to alleviate pain.

28 (10) "Living will" or "declaration" neans:

29 (a) A witnessed docunent in witing, voluntarily
30 | executed by the principal in accordance with s. 765.302; or
31

19
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(b) A witnessed oral statenent nmade by the principa
expressing the principal's instructions concerning

I'ife-prolonging procedures.
(11) "Persistent vegetative state" neans a pernmanent

and irreversible condition of unconsci ousness in which there

is:

(a) The absence of voluntary action or cognitive

behavi or of any ki nd.

(b) An inability to conmmunicate or interact

purposefully with the environnent.

(12) (1) "Physician" neans a person |icensed pursuant
to chapter 458 or chapter 459.

(13) 32y "Principal” neans a conpetent adult executing
an advance directive and on whose behal f health care deci sions
are to be nade.

(14) (33) "Proxy" nmeans a conpetent adult who has not
been expressly designated to nake health care decisions for a
particul ar incapacitated individual, but who, nevertheless, is
aut hori zed pursuant to s. 765.401 to nmake health care
deci sions for such individual

(15) ¢34y "Surrogate" neans any conpetent adult
expressly designated by a principal to nmake health care
deci si ons on behal f of the principal upon the principal's
i ncapacity.

20
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Section 17. Subsection (3) of section 765.102, Florida
Statutes, is anended to read:

765.102 Legislative findings and intent. --

(3) The Legislature recogni zes further—finds that for
sone the administration of life-prolonging nedical procedures

may result in the—artifHecial—protongatronof—t+ifeftor—aperson
wHth—a—termina—conti-ton—ray—secure—for—himor—her only a
precarious and burdensone exi stencer—whiteprovidingrnothing

redi-cat--ynecessary—or—benetietal—tothe—patient. In order to
ensure that the rights and intentions of a person wth—stuch—=a

eondit+on my be respected even after he or she is no | onger

able to participate actively in decisions concerning hinself
or herself, and to encourage conmmuni cati on anong such patient,
his or her fanmly, and his or her physician, the Legislature
declares that the laws of this state recognize the right of a
conpetent adult to nmake an advance directive instructing his
or her physician to provide, w thhold, or withdraw
|ife-prolonging procedures, or to designate another to make
the treatnment decision for himor her in the event that such
person shoul d becone incapacitated and unable to personally

direct his or her nedical care befountd—tobeinconpetent—and
ford F o o,

21
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18. Section 765.103, Florida Statutes, is

amended to read:

765. 103
directi ve made
16—31992-shal

Exi sti ng advance directives. --Any advance
prior to the effective date of this act Aprit

be given effect as executed, as—provided—in

thi-s—ehapter provided such directive was legally effective

when witten.
Section

19. Section 765.104, Florida Statutes, is

amended to read:

765. 104
(1) An

Anmendnent or revocation. --

advance directive or designation of a surrogate

or revoked at any tine by a conpetent

may be anended

princi pal :
(a) By
(b) By
destruction of

anot her in the
direction;

(c) By
or revoke; or

(d) By
directive that

neans of a signed, dated witing;
neans of the physical cancellation or

t he advance directive by the principal or by
principal's presence and at the principal's

neans of an oral expression of intent to anmend
neans of a subsequently executed advance

is mterially different froma previously

execut ed advance directive.

(2)
or in an order
di ssol uti on or

Unl ess ot herwi se provided in the advance directive

t he
revokes

of dissolution or annul nent of marriage,
annul nent of marriage of the principa

t he designation of the principal's forner spouse as a

surrogat e.

(3)
when it
provi der, or

Any such anendnent or
is comunicated to the surrogate,
health care facility.

revocation will be effective

heal th care
No civil or crimna
22
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liability shall be inposed upon any person for a failure to
act upon an amendnent or & revocation unless that person has

actual know edge of such anendnent or revocation
Section 20. Section 765.107, Florida Statutes, is
amended to read:
765. 107 Construction. --
(1) This chapter shall not be construed to repeal by

i mplication any provision of s. 766.103, the Florida Medica
Consent Law. For all purposes, the Florida Medical Consent
Law shall be considered an alternative to provisions of this
secti on.

(2) Procedures provided in this chapter pernitting the

wi thhol ding or withdrawal of |ife-prolonging procedures do not

apply to a person who never had capacity to designhate a health

care surrogate or execute a living will.
Section 21. Section 765.110, Florida Statutes, is
anended to read:

765.110 Health care facilities and providers;
di scipline.--

(1) A health care facility, pursuant to Pub. L. No.
101-508, ss. 4206 and 4751, shall provide to each patient
witten information concerning the individual's rights
concerni ng advance directives and the health care facility's
policies respecting the inplenentation of such rights, and
shal | docunment in the patient's nedical records whether or not
t he individual has executed an advance directive.

(2) A health care provider or health care facility nay

not require a patient to execute an advance directive or to

execute a new advance directive using the facility's or

provider's forns. The patient's advance directives shal

23
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travel with the patient as part of the patient's nedica

record.

(3)t2) A health care provider or health care facility
shal | be subject to professional discipline and revocation of
license or certification, and a fine of not nore than$l, 000

$560 per incident, or both, if the health care provider or

health care facility, as a condition of treatnent or
admi ssion, requires an individual to execute or waive an
advance directive.

(4) 3 The Departnent of Elderly Affairs for hospices
and, in consultation with the Departnent of Elderly Affairs,

the Departnent of Health for health care providers, and
Rehabi-H-tati-ve—Serviees—and the Agency for Health Care
Adm ni stration for hospitals, nursing hones, hone health

agenci es, and heal th mai ntenance organi zati ons, and the

Departnent of Children and Family Services for facilities

subject to part | of chapter 394 shall adopt rules to

i mpl erent the provisions of the section.

Section 22. Subsection (2) of section 765.204, Florida
Statutes, is anended to read:

765. 204 Capacity of principal; procedure.--

(2) If a principal's capacity to make health care
deci sions for herself or hinself or provide inforned consent
is in question, the attendi ng physician shall eval uate the
principal's capacity. If the attendi ng physician concl udes
that the principal |acks sueh capacity, another physician
shall also evaluate the principal's capacity. If the second
physi ci an agrees that the principal |lacks the capacity to nake
heal th care decisions or provide infornmed consent, the health
care facility shall enter both physician's evaluations in the
principal's clinical record and, if the principal has

24
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designated a health care surrogate, shall notify such
surrogate in witing that her or his authority under the
i nstrument has commenced.

Section 23. Subsection (2) of section 765.205, Florida
Statutes, is anended to read:

765. 205 Responsibility of the surrogate. --

(2) The surrogate may aut horize the rel ease of
information and clinical records to appropriate persons to
ensure the continuity of the principal's health care and may
aut hori ze the t+ransfer—and admi ssion, discharge, or transfer
of the principal to or froma health care facility or other

facility or programlicensed under chapter 400.

Section 24. Section 765.301, Florida Statutes, is
amended to read:

765.301 Short title.--Sections 765.302-765.309
765302765310 may be cited as the "Life-Prolonging Procedure
Act of Florida."

Section 25. Subsection (1) of section 765.302, Florida
Statutes, is anended to read:

765.302 Procedure for making a living will; notice to
physi ci an. - -

(1) Any conpetent adult may, at any tine, nake a
living will or witten declaration directing the providing,
wi t hhol di ng, or withdrawal of |ife-prolonging procedures +#
the—event—stuch—person—suf-fers—ft+romatermna——condition. A
living will nust be signed by the principal in the presence of
two subscribing witnesses, one of whomis neither a spouse nor
a blood relative of the principal. If the principal is
physically unable to sign the living will, one of the
W t nesses nust subscribe the principal's signhature in the
principal's presence and at the principal's direction

25
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1 Section 26. Subsection (1) of section 765.303, Florida
2| Statutes, is anended to read:

3 765. 303 Suggested formof a living will.--

4 (1) Aliving will may, BUT NEED NOT, be in the

5] following form

6 Living WII

7 Declaration made this .... day of ...., 19 .... I,

8| ........ , Wllfully and voluntarily nmake known ny desire that

9| ny dying not be artificially prol onged under the circunstances
10| set forth below, and | do hereby declare that,=if at any tine

11| 1 amboth nentally and physically incapacitated
12 ....(initial).... and | have a ternminal condition
13

14 ) and if ny attending or treating physician and anot her

15| consul ting physician have deternined that there is no

16 | reasonabl e nedi cal probability of nmy recovery from such

17 | condition, | direct that |ife-prolonging procedures be

18 | withheld or wi thdrawn when the application of such procedures
19 | would serve only to prolong artificially the process of dying,
20| and that | be pernmitted to die naturally with only the

21 | adnministration of nedication or the performance of any nedical
22 | procedure deermed necessary to provide nme with confort care or
23| to alleviate pain.

24 It is ny intention that this declaration be honored by
25| ny famly and physician as the final expression of ny |ega

26 | right to refuse nedical or surgical treatnent and to accept

27 | the consequences for such refusal

28 In the event that | have been deternined to be unable
29 | to provide express and inforned consent regarding the

30 | withhol ding, withdrawal, or continuation of |ife-prolonging
31

26
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1| procedures, | wish to designate, as ny surrogate to carry out
2| the provisions of this declaration:
3
A L Na B L e
B AdAr eSS . .
B | Zi p Code
Phone: . ...............
8 | understand the full inport of this declaration, and
9| amenotionally and nentally conpetent to nake this
10 | decl arati on.
11| Additional Instructions (optional):
1
0
S
15 ....(Signed)....
16 ....Wtness....
17 ....Address. ..
18 ....Phone. ..
19 ....Wtness....
20 ....Address. ...
21 ....Phone. ..
22
23 Section 27. Subsection (2) of section 765.304, Florida
24 | Statutes, is anended to read:
25 765.304 Procedure for living will.--
26 (2) Before proceeding in accordance with the
27 | principal's living will, it nust be deternined that:
28 (a) The principal does not have a reasonabl e
29 | probability of recovering capacity cenpeteney so that the
30| right could be exercised directly by the principal
31 thy—Fhe—principat—s—physteal—econdi-t-on—is—termnat—
27
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1 (b)fe)y Any limtations or conditions expressed orally

2] or inawitten declaration have been carefully considered and
3| satisfied.

4 Section 28. Section 765.305, Florida Statutes, is

5| anended to read:

6 765.305 Procedure in absence of a living will.--

7 (1) In the absence of a living wll exeeutedpursuant
8| t6s—7#65-3063, the decision to withhold or w thdraw

9| life-prolonging procedures froma patient nay be nade by a

10 | health care surrogate designated by the patient pursuant to
11| part Il unless the designation |imts the surrogate's

12 | authority to consent to the wi thholding or withdrawal of

13 | I'ife-prol ongi ng procedures.

14 (2) Before exercising the inconpetent patient's right
15| to forego treatnent, the surrogate nust be satisfied that+

16 (a) The patient does not have a reasonable probability
17 | of recovering capacity cofpetency so that the right could be
18 | exercised by the patient.

19 (b) The patient is both nentally and physically
20 | incapacitated with no reasonabl e nedical probability of
21 | recovery or the patient's physical condition is termnal
22 Section 29. Section 765.306, Florida Statutes, is
23 | anended to read:
24 765.306 Determnation of patient condition.--In
25 | determ ning whether the patient has a terninal condition or
26 | may recover nental and physical capacity, or whether a nedica
27 | condition or linmtation referred to in an advance directive
28 | exists, the patient's attending or treating physician and at
29 | | east one other consulting physician nust separateby exani ne
30| the patient. The findings of each such exani nation nust be
31| docunented in the patient's nedical record and signed by each

28
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1| exani ning physician before life-prolongi ng procedures nmay be
2| withheld or w thdrawn.

3 Section 30. Section 765.308, Florida Statutes, is

4 | renunbered as section 765.1105, Florida Statutes, and anended
5| to read:

6 765. 1105 765368 Transfer of a patient.--

7 (1) A health care provider or facility that refuses to
8| conply with a patient's advance directive the—dectaration—of—a
9 | pat+ent, or the treatnent decision of his or her surrogate,

10 | shall nake reasonable efforts to transfer the patient to

11 | another health care provider or facility that will conply with
12 | the directive deetaration or treatnent decision. This chapter
13 | does not require a health care provider or facility to commt
14 | any act which is contrary to the provider's or facility's

15| noral or ethical beliefs eonrcernrngtHfe-—protonging

16 | procedures, if the patient:

17 (a) Is not in an energency condition;;and

18 (b) Has received witten information upon adm ssion
19 | informng the patient of the policies of the health care

20 | provider or facility regarding such noral or ethical beliefs.
21 (2) A health care provider or facility that is

22 lunwilling to carry out the wishes of the patient or the

23| treatnent decision of his or her surrogate because of noral or
24 | ethical beliefs nust within 7 days either

25 (a) Transfer the patient to another health care

26 | provider or facility. The health care provider or facility

27 | shall pay the costs for transporting the patient to another

28 | health care provider or facility; or

29 (b) If the patient has not been transferred, carry out
30| the wishes of the patient or the patient's surrogate, unless
31| the provisions of s. 765.105 apply.

29
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Section 31. Section 765.310, Florida Statutes, is
renunbered as section 765.1115, Florida Statutes, and anended
to read:

765. 1115 765310 Falsification, forgery, or willfu

conceal nent, cancellation, or destruction of directive
deetarati+on or revocation or anendnent; penalties.--

(1) Any person who willfully conceals, cancels,
defaces, obliterates, or danmages an advance directive at+Hving

wiHH without the principal's consent or who falsifies or
forges the revocation or anendnent of an advance directive &

revecat-on—of—a—t+ving—w-H+ of another, and who thereby causes

life-prolonging procedures to be utilized in contravention of

the previously expressed intent of the principal, commts a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(2) Any person who falsifies or forges the advance
di rective Hving—wtH- of another or who willfully conceals or
wi t hhol ds personal know edge of the revocation of an advance
directi ve a—deetaration, with the intent to cause a
wi t hhol ding or withdrawal of |ife-prolonging procedures
contrary to the wi shes of the principal, and who thereby
because of such act directly causes life-prolonging procedures
to be withheld or withdrawn and death to be hastened, conmmits
a felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

Section 32. Subsection (3) of section 765.401, Florida
Statutes, is anended to read:

765. 401 The proxy.--

(3) Before exercising the incapacitated patient's
rights to select or decline health care, the proxy nust conply
with the pertinent provisions applicable to surrogates under

30
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this chapter, except that a proxy's decision to withhold or

wi thdraw |ife-prol ongi ng procedures nust either:
(a) Be supported by a witten declaration; or

(b) If there is no witten declaration, the patient

nmust be terminally ill or in a persistent vegetative state,

and the proxy's decision nust be supported by clear and

convi nci ng evidence that the decision would have been the one
t he patient would have chosen had the patient been conpetent.
Section 33. Section 765.404, Florida Statutes, is
created to read
765. 404 Persistent vegetative state.--For persons in a

persistent vegetative state who have no advance directive and

for whomthere is no evidence indicating what the person would

have want ed under such conditions, and who have no famly or

friends available or willing to serve as a proxy to make

health care decisions for them life-prolonging procedures nay

be withheld or withdrawn under the foll ow ng conditions:

(1) The person has a judicially appointed guardian

representing his or her best interest with authority to

consent to nedical treatnent; and

(2) The guardian, in consultation with the person's

attendi ng physician and the nedical ethics conmittee of the

facility where the patient is |ocated, concludes that the

condition is pernanent and that there is no reasonabl e hope

for recovery. If there is no nedical ethics comittee at the

facility, the facility nust have an arrangenent with the

nedi cal ethics conmmttee of another facility or with a

communi ty-based ethics committee approved by the Florida

Bi o-ethics Network. The ethics commttee shall review the case

with the guardian, in consultation with the person's attending

physician, to deternine whether the condition is pernanent and
31
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there is no reasonabl e hope for recovery. The individua

commttee nenbers and the facility associated with an ethics

commttee shall not be held liable in any civil action rel ated

to the performance of any duties required in this subsection
Section 34. The Departnent of Elderly Affairs shal
convene a wor kgroup conposed of health care professionals,

health facilities, attorneys, consuners, clergy, acadenic

institutions, and other interested parties to devel op node

advance directive forns. The departnent shall nake the forns

available to the public. The departnent may reconvene the

wor kgroup as necessary to nodi fy and update such forns.
Section 35. Effective July 1, 1999:
(1) Subsection (6) of section 3 of chapter 98-327,
Laws of Florida, is repealed and the Panel for the Study of

End-of-Life Care created by that section is continued unti
January 31, 2000.
(2) To support the work of the panel, the sum of

$100, 000 is appropriated fromthe General Revenue Fund to the

Pepper Institute on Aging and Public Policy at Florida State

Uni versity.
(3) The panel shall submit its final report to the

Legislature no later than January 31, 2000.

Section 35. Except as otherw se expressly provided in
this act, this act shall take effect October 1, 1999.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

TTEE_SUBSTI TUTE FOR
SB 2228

Provi des | egi sl ative findi

ngs rel ated enogr ap
characteristics of the state; the recommendations of the Pane
for the Study of End-of-Life Care (Panel); that all persons
shoul d have access to effective paln managenent and palliative
care; that a Berson‘s experi ence of death and dyln? and
preferences about end-of-life care are rooted in efhnic and
cul tural values and beliefs; that social, health, and
education practitioners nust be trained to work within
cultural paraneters; that neasurenent of pain as a "fifth
vital signh” would aid health care providers in nore
aggressi vely assessing and nmanagi ng pain; that health care
providers should feel "safe fromblane or discipline for using
adequat e nedication to effectively manage pain, and that the
State Suprene Court has declared, on thée constitutional right
to privacy, that conpetent adults can express their wishes™to
receive, refuse, withhold, or w thdraw any nedical treatnent
and that the right continues even when a person becones

i ncapaci t at ed.

Aut horizes the Secretary of the Departnent of Heal
deveIoP and i nplenent up to two denpnstration proj
eval uat e strategies recommended by the Panel,  repo
Legi sl ature by January 30 of each year on project r
gu h?rlzes the departnent to apply for grants and ac
onati ons.
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Requests the chancellor of the State University Systemto
convene a working group to review available curricula for
end-of -life care and nmake recomendati ons through the
respective health-rel ated professional reﬂulatory boards for
content and materials to be included in the curricul um of each
nedi cal, social work, and allied health discipline s school

Adds liability protection relating to honoring . o
do-not-resuscitate orders for_ nurSing honmes, assisted |living
faC|!ht|es, hone health agencies, and adult famly-care hone
provi ders.

Aut horizes health care providers to substitute a conti nuing
education course on end-of-life care, for purposes of
'icensure or certification renewal, for the hunan

i mruno-deficiency virus course, if this course has been taken
in a previous |itcensure cycle.

Requires that hospital administrators request consent for
organ or tissue donation fromthe decedent's health care
sufrogate then, if the decedent has not designated a health
care Surrogate, a person listed in the Prlprlty list of
9ersons who may consent to an anatom cal gift under chapter
d32, F ?., when the decedent has not execluted a donor card or
ocunent .

Clarifies that the provisions of chapter 765, F.S., providing
for advance directives, do not apply to a person who never had
capacity to designate a health care surrogate or to execute a
living Will. 33
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Cont i nues
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appropria
Pepper In

; e of the Panel for the Study of
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January 31, 2000, rovi des” an
000 fromthe CGeneral Revenue Fund to the
ng and Public Policy at Florida State
sthe Panel to subnit its final report
anuary 31, 00.
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