Fl ori da House of Representatives - 1999 HB 2235
By Representative Gy

1 Abill to be entitled

2 An act relating to the regul ati on of insurance
3 and i nvestnents in insurance products industry;
4 anending s. 626.9911, F. S.; defining "viatica
5 settl ement purchaser,"” "viatical settlenent

6 purchase agreenent,"” and "viatical settlenent
7 sal es agent"; revising definitions of the terns
8 "viatical settlenent broker," "viatical

9 settlenent contract," "viatical settlenent

10 provider," "related provider trust," and

11 "viator"; creating s. 626.99181, F.S.

12 requiring disclosure of certain infornmation

13 regarding viatical settlenent broker fees;

14 anending s. 626.9919, F.S.; requiring viatica
15 settl enment sal es agents to give notice of

16 change of certain information; anending s.

17 626.992, F.S.; requiring viatical settlenent
18 sal es agents to be licensed by the Departnent
19 of Insurance; anmending s. 626.9922, F.S.
20 revising requirenents for exam nation; anendi ng
21 S. 626.99235, F.S.; revising requirenents for
22 di scl osure to viatical settlenent purchasers
23 and providing for disclosure forns to be
24 adopted by the departnent; anending s.
25 626. 9925; revising rul emaki ng authority of the
26 departnent; amending s. 626.9926, F.S.
27 providing that viatical settlenment purchase
28 agreenent rates are not regul ated; anending s.
29 626. 9927, F.S.; including viatical settlenent
30 purchase agreenents; creating s. 626.99272,
31 F.S.; providing for cease and desi st orders;
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providing for administrative fines; creating s.
626. 99275, F.S.; prohibiting certain practices;
creating s. 626.99277, F.S.; prohibiting fal se
representations; anending s. 626.9929, F. S
establishing a grace period for viatica

settl enment sal es agents transacting business in
this state; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 626.9911, Florida Statutes, 1998
Suppl enent, is anended to read:

626.9911 Definitions.--As used in this act, the term

(1) "Departnent" neans the Departnent of |nsurance.

(2) "lIndependent third-party trustee or escrow agent"
neans an attorney, certified public accountant, financi al
institution, or other person providing escrow services under
the authority of a regulatory body. The term does not incl ude
any person associated, affiliated, or under comobn contro
with a viatical settlenent provider or viatical settlenent
br oker.

(3) "Person" has the neaning specified ins. 1.01

(4) "Viatical settlenent broker" nmeans a person who
on behalf of a viator and for a fee, conm ssion, or other

val uabl e consideration, offers or attenpts to negotiate
viatical settlenment contracts between a viator resident in
this state and one or nore viatical settlenent providers.
Not wi t hst andi ng the manner in which the viatical settlenent

broker is conpensated, a viatical settlenent broker is deened

to represent only the viator and owes a fiduciary duty to the

viator to act according to the viator's instructions and in
2
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the best interest of the viator. The term does not include an

attorney, licensed Certified Public Accountant, or investnent

adviser lawfully registered with the Departnent of Banking and

Fi nance under chapter 517 Hnanrctat—plranner—or—person—acting
wrder—a—power—of—attoerney—f+romthe—viator, who is retained to

represent the viator and whose conpensation is paid directly
sotety by or at the direction and on behalf of the viator
et I hetd ot eal I .
effeeted.
(5) "Viatical settlenent contract" neans a witten

agreenent settterent entered into between a viatical
settlenment provider, or its related provider trust, and a
viator. The agreenent nust establish the terns under which
the viatical settlenent provider will pay conpensation or
anyt hing of val ue, which conpensation or value is |less than

t he expected death benefit of the insurance policy or

certificate, inreturn for the viator's assi gnnent, transfer

sal e, devise, or bequest of the death benefit or ownership of

all or a portion of the insurance policy or certificate of

insurance to the viatical settlenent provider. A viatica

settl enent contract also includes a contract for a | oan or

other financial transaction secured prinmarily by an individua

or group life insurance policy, other than a loan by a life

i nsurance conpany pursuant to the terns of the life insurance

contract, or a loan secured by the cash value of a policy.

(6) "Viatical settlenment provider" neans a person
other than a viator who, in this state,er fromthis state, or
with a resident of this state, effectuates enters—intoe a
viatical settlenment contract wth—a—viater. The term does not
i ncl ude:
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(a) Any bank, savings bank, savings and | oan
association, credit union, or other licensed |ending
institution that takes an assignnent of a life insurance
policy as collateral for a | oan

(b) Alife and health insurer that has |awfully issued
a life insurance policy that provides accelerated benefits to
terminally ill policyholders or certificateholders; or

(c) Any natural person who enters into no nore than
one viatical settlenent contract with a viator in 1 cal endar
year, unless such natural person has previously been |licensed
under this act or is currently |licensed under this act.

(d) A trust that neets the definition of a "rel ated
provider trust."

(7) "Viator" neans the owner of a life insurance

policy or a certificatehol der under a group policy insuring

the life of an individual wth anatural—person—who—has a

catastrophic or life-threatening illness or condition ang who

enters or seeks to enter into a viatical settlenent contract
has—the—+ight—to—asstgh—transter—seH—devise—or—begueath

i i i i i . This term

does not include a viatical settlenent purchaser or a viatica

settl enment provider or any person acquiring a policy or

interest in a policy froma viatical settlenent provider, nor

does it include an independent third-party trustee or escrow

agent .

(8) "Related provider trust" neans a trust established
by a viatical settlenent provider for the sole purpose of
entering into or owning viatical settlenent contracts. This

term does not include an i ndependent third-party trustee or

escrow agent. A related provider trust shall be subject to

all provisions of this act that apply to the viatica
4
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settl enment provider who established the related provider
trust, except s. 626.9912, which shall not be applicable. A
viatical settlenent provider may establish no nore than one
rel ated provider trust, and the sole trustee of such related
provider trust shall be the viatical settlenent provider
i censed under s. 626.9912. The nane of the licensed viatica
settl enment provider shall be included within the nane of the
related provider trust.

(9) "Viatical settlenent purchase agreenent" neans a

contract or agreenment, entered into by a viatical settlenent

purchaser, to which the viator is not a party, to purchase a

life insurance policy or an interest in a life insurance

policy, which is entered into for the purpose of deriving an

econom ¢ benefit.

(10) "Viatical settlenent purchaser" neans a person

other than a licensee under this part, an accredited investor

as defined in Rule 501, Regulation D of the Securities Act

Rules, or a qualified institutional buyer under Rule 144(a) of

the 1933 Securities Act, who gives a sumof npbney as

consideration for a life insurance policy or an interest in

the death benefits of a life insurance policy which has been

or will be the subject of a viatical settlenent contract, for

t he purpose of deriving an econonic benefit.

(11) "Viatical settlenent sales agent" neans a person

other than a licensed viatical settlenent provider who

arranges the purchase through a viatical settlenent purchase

agreenent of a life insurance policy or an interest inalife

i nsurance poli cy.
Section 2. Section 626.99181, Florida Statutes, is
created to read

5
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626.99181 Viatical settlenent broker's
conpensation.--A viatical settlenent broker shall disclose to

a prospective viator the anmbunt and nmethod of cal culating the

broker's conpensation. The term "conpensati on" incl udes

anything of value paid or given to a viatical settlenent

broker for the placenent of a policy.
Section 3. Section 626.9919, Florida Statutes, is
anended to read:

626. 9919 Notice of change of address or nane; viatica
settl ement provider |icensees, and broker |icensees, and
viatical settlenent sales agent |licensees.--Each viatica

settl enment provider |icensee, ant—each viatical settlenent
broker licensee, and viatical settlenent sal es agent |icensee

nmust provide the departnent at |east 30 days' advance notice
of any change in the licensee's nane, residence address,
princi pal business address, or nmiling address.

Section 4. Section 626.992, Florida Statutes, is
amended to read:

626.992 Use of viatical settlement |icensed brokers,

and providers, and viatical settlenent sal es agents

required. --

(1) A licensed viatical settlenent provider nmay not
use any person to performthe functions of a viatica
settl enment broker as defined in this act unless such person
holds a current, valid |license as a viatical settlenent
broker. Salaried individuals enployed by viatical settlenment
providers shall engage in viatical settlenent broker
activities only when acconpanied by a viatical settlenent
br oker who holds a current valid license issued under this
act. Aviatical settlenent provider may not use any person to

performthe functions of a viatical settlenent sal es agent
6
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unl ess the person holds a current, valid |license as provided

i n subsection (4).

(2) A licensed viatical settlenent broker may not use
any person to performthe functions of a viatical settlenent
provider as defined in this act unless such person holds a
current, valid license as a viatical settlenent provider

(3) Awviatical settlenent sales agent nay not use any

person to performthe functions of a viatical settlenent

broker unl ess such person holds a current, valid license as a

vi ati cal settlenent broker.

(4) A person may not performthe functions of a

viatical settlenent sales agent unless licensed as a life

agent as defined in s. 626.051 and as provided in this

chapter.

Section 5. Section 626.9922, Florida Statutes, is
amended to read:

626. 9922 Exani nation. --

(1) The departnent may exani ne the business and
affairs of any licensee or applicant for a |icense. The
departnment may order any licensee or applicant to produce any
records, books, files, advertising and solicitation naterials,

or other information and nay take statenents under oath to
determ ne whether the licensee or applicant is in violation of
the law or is acting contrary to the public interest. The
expenses incurred in conducting any exani nation or
i nvestigation nust be paid by the licensee or applicant.
Exami nations and investigations nust be conducted as provi ded
in chapter 624, and licensees are subject to all applicable
provi sions of the insurance code.

(2) Al accounts, records, docunents, files, and other
information relating to all transactions of viatica

7
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1| settlenent contracts or viatical settlenent purchase

2 | agreenents nust be nmaintained by the licensee for a period of
3| at least 3 years after the death of the insured wviate+r and

4 | nust be available to the departnent for inspection during

5| reasonabl e busi ness hours.

6 Section 6. Section 626.99235, Florida Statutes, 1998
7| Settlenent, is anended to read:

8 626.99235 Disclosures to viatical settlenent

9 | purchasers investors; nisrepresentations.--

10 (1) No person shall msrepresent the nature of the

11 | return or the duration of tine to obtain the return of any

12 | investnent related to one or nore viatical settlenments sold by
13| a viatical settlenent provider or related provider trust.

14 (2) The viatical settlement provider and the viatica
15| settl enent sal es agent, thenselves itsett or through anot her
16 | person, shall provide in witing the foll owi ng disclosures to
17 | any viatical settlenent purchaser +avester or purchaser

18 | investor prospect:

19 (a) That the return represented as bei ng avail abl e
20 | under the viatical settlenent purchase agreenent investsent is
21 | directly tied to the projected |ife span er—date—of—death of
22 | one or nore insureds. viatoers—
23 (b) If areturn is represented, the disclosure shal
24 | indicate the projected |life span er—date—of—death of the
25| insured or insureds wviater—or—viators whose life or lives are
26 | tied to the return
27 (c) If required by the terns of the viatica
28 | settl enent purchase agreenent inavestrwent—coentract, that the
29 | viatical settlenent purchaser shall inAvestor—ray be
30 | responsible for the paynent of insurance premuns on the life
31| of the insured, viator—er |ate or surrender fees,or other

8
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1999 HB 2235
540- 188B- 99

costs related to the life insurance policy on the life of the
i nsured or insureds wiator—et—viaters whi ch may reduce the
return.

(d) The anobunt of any trust fees, conmi ssions,

deducti ons, or other expenses, if any, to be charged to the
viatical settlenent purchaser investor

(e) The nane and address of the person responsible for

tracking the insured.

(f) That group policies may contain linitations or

caps in the conversion rights, that additional prem uns nay

have to be paid if the policy is converted, and that the party

responsi ble for the paynent of such additional preniuns shal
be identified.
(g) That the |life expectancy and rate of return are

only estimtes and cannot be guarant eed.

(h) That the purchase of a viatical settlenent

contract should not be considered a |liquid purchase, since it

is inpossible to predict the exact tinming of its maturity and

the funds may not be available until the death of the insured.

(i) The nanme and address of the person with the

responsibility for paying the premiumuntil the death of the

i nsur ed.

The witten disclosure required under this subsection shall be
conspi cuously displayed in any viatical settlenent purchase

rAvestrent agreenment, and in any solicitation materi al
furnished to the viatical settlenent purchaser investoer by

such viatical settlenent provider, related provider trust,or

person, and shall be in contrasting color and in not |ess than

10-point type or no smaller than the | argest type on the page

if larger than 10-point type. The departnent is authorized to
9
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adopt by rule the disclosure formto be used. The discl osures

need not be furnished in an invitation to inquire, the

obj ective of which is to create a desire to inquire further

about entering into a viatical settlenent purchase agreenent.

The invitation to inquire nmay not quote rates of return, nay

not include nmaterial attendant to the execution of any

specific viatical settlenent purchase agreenent, and nmay not

relate to any specific viator.
Section 7. Section 626.9925, Florida Statutes, is
anended to read:

626. 9925 Rul es.--The departnent nmay adopt rules to
i mpl erent this act, including rules establishing standards for
eval uating advertising by |icensees and rules providing for
the collection of data and recordkeeping requirenents relating

to executed viatical settlenent contracts and viatica

settl enment purchase agreenents.

Section 8. Section 626.9926, Florida Statutes, is
amended to read:

626. 9926 Rate regulation not authorized.--Nothing in
this act shall be construed to authorize the departnent to

directly or indirectly regulate the anount paid as
consideration for entry into a viatical settlenment contract or
viatical settlenent purchase agreenent.

Section 9. Subsection (1) of section 626.9927, Florida
Statutes, is anended to read:

626. 9927 Unfair trade practices; cease and desi st;
i njunctions; civil renedy.--

(1) Awviolation of this act is an unfair trade
practice under ss. 626.9521 and 626.9541 and is subject to the
penal ties provided in the insurance code. Part |X X of this
chapter applies to a licensee under this act or a transaction

10
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1| subject to this act as if a viatical settlenent contract and a
2| viatical settlenent purchase agreenent were an insurance

3| policy.

4 Section 10. Section 626.99272, Florida Statutes, is
5| created to read

6 626. 99272 Cease and desist orders and fines.--

7 (1) The departnent may i ssue a cease and desi st order
8 | upon a person that violates any provision of this part, any
9] rule or order adopted by the departnment, or any witten

10 | agreenent entered into with the departnent.

11 (2) When the departnent finds that such an action

12 | presents an i nmedi ate danger to the public which requires an
13| imediate final order, it may i ssue an energency cease and
14 | desist order reciting with particularity the facts underlying
15| such findings. The energency cease and desist order is

16 | effective i medi ately upon service of a copy of the order on
17 | the respondent and remmins effective for 90 days. |If the

18 | departnent begi ns nonenergency cease and desi st proceedi ngs
19 | under subsection (1), the energency cease and desi st order
20| remni ns effective, absent an order by an appellate court of
21 | conpetent jurisdiction pursuant to ss. 120.68, until the
22 | concl usi on of proceedi ngs under ss. 120.569 and 120. 57.
23 (3) The departnent may i npose and collect an
24 | adm ni strative fine not to exceed $10,000 for each nonwi || fu
25| violation and $25,000 for each willful violation of any
26 | provision of this part.
27 Section 11. Section 626.99275, Florida Statutes, is
28 | created to read:
29 626. 99275 Prohibited practices.--It is unlawful for
30 | any person:
31
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1 (1) To knowingly enter into a viatical settlenent

2| contract the subject of which is a life insurance policy that

3 | was obtained by neans of a fal se, deceptive, or nisleading

4 | application for the life insurance poli cy.

5 (2) Inthe solicitation or sale of a viatica

6 | settl enent purchase agreenent:

7 (a) To enploy any device, schene, or artifice to

8 | def r aud;

9 (b) To obtain noney or property by neans of an untrue
10| statenent of a material fact or by any onmission to state a
11 | material fact necessary in order to nmake the statenents nade,
12 ) in light of the circunstances under which they were nade, not
13 | ni sl eadi ng; or
14 (c) To engage in any transaction, practice, or course
15| of busi ness which operates or woul d operate as a fraud or
16 | deceit upon a person
17 Section 12. Section 626.99277, Florida Statutes, is
18 | created to read:

19 626. 99277 Fal se representations; deceptive words. --
20 (1) It is unlawful for a person in the advertisenent,
21| offer, or sale of a viatical settlenent purchase agreenent to
22 | misrepresent that such an agreenent has been guarant eed,

23 | sponsored, recommended, or approved by the state, or any

24 | agency or officer of the state or by the United States or any
25| agency or officer of the United States.

26 (2) It is unlawful for a person in conjunction with

27 | the sale of a viatical settlenent purchase agreenent to

28 | directly or indirectly misrepresent that the person has been
29 | sponsored, recommended, or approved, or that his or her

30| abilities or qualifications have in any respect been passed
31| upon, by this state or any other state, or any agency or

12
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of ficer thereof, or by the United States or any agency or

of ficer thereof.

(3) It is unlawful for a person in the offer or sale

of a viatical settlenent purchase agreenent to obtain noney or

property hy:
(a) A nmisrepresentation that the viatical settlenent

pur chase agreenent purchased, offered, or sold is guaranteed,

sponsor ed, recommended, or approved by this state or any other

state, or any agency or officer thereof, or by the United

States or any agency or officer thereof.

(b) A misrepresentation that the person is sponsored,

reconmended, or approved, or that the person's abilities or

gualifications have in any respect been passed upon, by this

state or any other state, or any agency or officer thereof, or

by the United States or any agency or officer thereof.

(4) Neither subsection (1) nor subsection (2) may be

construed to prohibit a statenent that the person is |icensed

or appointed under this part if such a statenent is required

by this part or rules adopted under this part, if the

statenent is true in fact, and if the effect of the statenent

is not msrepresented.

(5) A person may not represent that a viatica

settl enment purchase agreenent is guaranteed by any insurance

guaranty fund.

(6) A person may not represent that the investnent in

a viatical settlenment purchase agreenent is "guaranteed," that

the principal is "safe," or that the investnent is free of

risk.

Section 13. Section 626.9929, Florida Statutes, is
anended to read:

13
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626. 9929 Grace period.--A viatical settlenment sales

agent proevi-der—or—viatical—settlenent—broeker that was

transacting business in this state on June 30, 1999 1996, nmmy

continue to transact such business, in the absence of any

orders by the departnent to the contrary,until the departnent
approves or di sapproves the sal es agent's provider—s—ot
broker—s application for licensure if the sal es agent provider
or—broker files with the departnent no |later than Novenber 1

1999, an application for |icensure and—at—Fforas—currentty—+n
use—no—tater—than—Neverber—1,—1996,-and i f the sal es agent

provider—or—broker conplies with all other provisions of this

act .

Section 14. This act shall take effect upon beconming a
| aw.

R I S R R Rk Ik b S R IRk S bk O R Rk I

HOUSE SUMVARY

Revi ses provisions relating to viatical settlenent
contracts, Provides that a“viatical settlenent broker
nmust disclose to a prospective viator the anpunt and .
net hod._ of  cal cul ating the broker's conpensation. Requires
such viatical settlefmrent sal es agents to be |icense
Requi res 30 days advance notice to the Department of
I nsurance of a change in nane or address of viatical
sett| ement sal es agéent |icensees. Provides that viatica
settl enment purchasé agreenents nust be nmintained for 3
Years after the death“of the insured and be available to
he departnment for inspection, Revises disclosure and
advertising requirenents. Authorizes the departnent to
promul gate rul es establishing recordkeepi ng requirenents.
Aut horizes the departnent, under_ its cease and desi st
authority, to inpose admnistrative fines for_violations.
Prohibits false or nisleading practices. Provides a grace
eriod for viatjcal settlenent sales agents to contihnue
o transact such business. See bill for details.
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