Florida Senate - 1999 CS for SB 2282

By the Cormittee on Natural Resources and Senator Laurent

312- 1860A- 99

1 A bill to be entitled

2 An act relating to inplenentation of water

3 qual ity standards; anending s. 403.031, F.S.

4 defining the term"total maxi mumdaily | oad";
5 creating s. 403.067, F.S.; providing

6 | egislative findings and intent; requiring the
7 Departnent of Environnental Protection to

8 periodically submt to the United States

9 Envi ronnmental Protection Agency a list of

10 surface waters or segnents for which total

11 maxi nrum dai ly | oad assessnents will be

12 conducted; providing that the |ist cannot be
13 used in the adm nistration or inplenentation of
14 any regul atory program providing for public
15 comment on the list; requiring the Departnent
16 of Environnental Protection to conduct total
17 maxi nrum dai ly | oad assessnents on water bodies
18 based on the priority ranking and schedul e;

19 requiring the Departnent of Environnental
20 Protection to adopt a nethodol ogy for
21 determ ni ng those wat er bodi es which are
22 i mpaired by rule; specifying what the rule
23 shal|l set forth; providing for the adoption of
24 a second list of water bodies for which total
25 maxi rum daily | oads will be cal cul ated under
26 certain circunstances; providing for the
27 renoval of surface waters or segnents under
28 certain conditions; providing for the process
29 for calculating and allocating total naxinmum
30 daily | oads; providing that the Departnment of
31 Envi ronnental Protection nust submit a report
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1 by February 1, 2000, to the Governor, the

2 President of the Senate, and the Speaker of the
3 House of Representatives which contains

4 reconmendations and draft |egislation for any
5 nodi fications to the process for allocating

6 total maximumdaily | oads; requiring that the
7 reconmendat i ons be devel oped by the depart nent
8 in cooperation with a technical comittee

9 providing that the total maxi rumdaily | oad

10 cal cul ations and all ocations shall be adopted
11 by rule; providing for public workshops and

12 public notice; providing that the Departnent of
13 Envi ronmental Protection shall be the |ead

14 agency in coordinating and inplenenting the

15 total maxi numdaily | oad allocation through

16 water quality protection prograns; authorizing
17 the departnent to devel op a basin plan

18 providing for public workshops and public

19 notice regarding the basin plan; providing that
20 certain pollutant sources shall have the
21 opportunity to inplenent the total naxi num
22 daily | oad through nonregul atory and
23 i ncentive-based prograns; requiring the
24 departnent, the water nanagenent districts, and
25 others to cooperatively devel op suitable
26 i nteri mneasures, best nmanagenent practices, or
27 ot her neasures necessary to achieve the
28 pol l ution-reduction targets for nonagricultura
29 nonpoi nt pol |l utant sources; requiring the
30 Departnent of Agriculture and Consuner Services
31 to develop, and to adopt by rule at its
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1 di scretion, certain interi mneasures or best

2 managenent practices; authorizing the

3 Departnent of Environnental Protection to adopt

4 certain rules; prohibiting the Departnent of

5 Envi ronnental Protection frominpl enenting,

6 Wi thout prior |egislative approval, any

7 addi tional regulatory authority pursuant to the

8 Cl ean Water Act; requiring the Departnent of

9 Envi ronnmental Protection, in coordination with

10 t he water nmanagenent district and the

11 Departnent of Agriculture and Consuner

12 Services, to evaluate the effectiveness of the

13 i mpl erentation of total maxi mumdaily | oads for

14 a specific period and to report to the Governor

15 and the Legislature; providing an effective

16 dat e.

17

18 | Be It Enacted by the Legislature of the State of Florida:

19

20 Section 1. Subsection (21) is added to section

21| 403.031, Florida Statutes, to read

22 403.031 Definitions.--In construing this chapter, or
23 | rul es and regul ati ons adopted pursuant hereto, the foll ow ng
24 | words, phrases, or terns, unless the context otherw se

25| i ndi cates, have the follow ng neanings:

26 (21) "Total maximumdaily | oad" is defined as the sum
27 | of the individual wastel oad allocations for point sources and
28 | the |l oad allocations for nonpoint sources and natura

29 | background. Prior to determ ning individual wastel oad

30| all ocations and | oad all ocations, the nmaxi nrum anount of a
31| pollutant that a water body or water segnent can assimlate
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fromall sources without exceeding water quality standards

nmust first be cal cul at ed.
Section 2. Section 403.067, Florida Statutes, is
created to read

403. 067 Establishnment and i npl enentati on of total

maxi mum | oads. - -

(1) In furtherance of public policy established in s.

403. 021, the Legislature declares that the waters of the state

are anpng its nost basic resources and that the devel opnent of

a total maximumdaily | oad programfor state waters as
required by ss. 303(d) of the Cean Water Act, Pub. L. No.
92-500, 33 U.S.C. ss. 1251 et seq. will pronote inprovenents

in water quality throughout the state through the coordi nated

control of point and nonpoint source pollution. The

Legislature finds that, while point and nonpoi nt sources of

pol | uti on have been managed t hrough nunerous progranms, better

coordi nati on anpong these efforts and additi onal nmanagenent

neasures may be needed in order to achieve i nprovenents in

water quality and restoration of inpaired water bodies. The

scientifically based total maximumdaily | oad programis

necessary to fairly and equitably allocate pollution |oads to

bot h nonpoi nt and point sources. |nplenentation of the

al l ocation shall include consideration of a cost-effective

approach coordi nated between contributing point and nonpoi nt

sources of pollution for a given water body or water body

segnent. The Legislature further declares that the Departnent

of Environnmental Protection shall be the | ead agency in

admi ni stering and coordinating the inplenentation of this

program and shall coordinate with | ocal governnents, water

managenent districts, the Departnent of Agriculture and

Consuner Services, local soil and water conservation
4
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districts, environnental groups, regulated interests, other

appropriate state agencies, and affected pollution sources in

devel opi ng and executing the total maxi numdaily | oad program
(2) In accordance with s. 303(d) of the O ean Water

Act, Pub. L. No. 92-500, as anended by 33 U S.C. ss. 1251 et

seq., the departnent shall submt periodically to the United

States Environnental Protection Agency a list of surface

waters or segnents for which total maxi numdaily | oad

assessnents will be conducted. The assessnents shall shal

eval uate the water quality conditions of the listed waters,

and, if such waters are deternmined not to neet water quality

standards, total maximumdaily | oads shall be establi shed,

subj ect to the provisions of subsection (4). The departnent

shall establish a priority ranking and schedul e for anal yzi ng

such waters.

(a) The list, priority ranking, and schedul e shall not

be used in the adninistration or inplenentation of any

regul atory program However, this paragraph does not prohibit

the departnent fromenploying the data or other infornmation

used to establish the list, priority ranking, or schedule in

admi ni stering any program

(b) The list, priority ranking, and schedul e prepared

under this subsection nmust be nmade available for public

comment, but are not subject to chall enge under ss. 120.569
and 120.57, and nay not be adopted by rule under s. 120.54.
(3)(a) Based upon the priority ranking and schedul e

for a particular listed water body or water segnent, the

departnent shall conduct a total maxi numdaily | oad assessnent

of the basin in which the water body or segnent is |ocated,

usi ng net hodol ogy devel oped pursuant to paragraph (b). In

conducting this assessnent, the departnment shall coordinate
5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 CS for SB 2282
312-18

i
1860A- 99

with the | ocal water nanagenent district, the Departnent of

Agriculture and Consuner Services, other appropriate state

agenci es, soil and water conservation districts, environnenta

groups, regulated interests, and other interested parti es.

(b) The departnent shall adopt by rule a nethodol ogy

for deternmining those waters that are inpaired. The rule shal

provide for consideration as to whether water quality
standards codified in Chapter 62-302, Florida Administrative
Code, are being exceeded, based on objective and credible

data, studies, and reports, including surfacewater inprovenent

and managenent plans approved by water nanagenent districts

under s. 373.456 and pol |l utant-I| oad-reduction goals devel oped

according to departnent rule. Such rule also shall set forth:

1. Water quality sanple collection and anal ysis

requi renents, accounting for anbi ent background conditions and

seasonal and ot her natural variations;

2. Approved net hodol ogi es;

3. Quality assurance and quality control protocols;

4. Data nodeling; and

5. Oher appropriate water quality assessnment

neasur es.
(4) |If the departnent determ nes, based on the total

maxi nrum dai ly | oad assessnent met hodol ogy described in

subsection (3), that water quality standards are not being

achi eved and that technol ogy-based effluent limtations and

other pollution control prograns under |local, state, or

federal authority, including Everglades restoration activities

pursuant to s. 373.4592, which are designed to restore such

waters fromthe pollutant of concern, are not sufficient to

result in attainnment of applicable surfacewater quality

standards, it shall confirmthat determ nation by adopting a
6
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second list of those water bodies or segnents for which total

maxi numdaily loads will be calculated. |In association with

this list, the departnent shall establish priority rankings

and schedul es by which water bodies or segnents will be

subjected to total maximumdaily |l oad calculations. |If a

surface water or water segnent is to be listed under this

subsection, the departnent nust specify the particul ar

pol l utants causing the inpairnent and the concentration of

those pollutants causing the inpairnment relative to the water

quality standard. |f the departnent has adopted a rule

establishing a nunerical criterion for a particular pollutant,

a narrative or bhiological criterion may not be the basis for

determining an inpairnment in connection with that pollutant

unl ess the departnent identifies specific factors as to why

the nunerical criterion is not adequate to protect water

quality. |If water quality non-attai nnent is based on

narrative or hiological criteria, the factors concerning

specific pollutants shall be identified prior to a total

nmaxi nrum dai ly | oad bei ng devel oped for those criteria for that

surface water or water segnent. This second |ist shall be

adopt ed and anended by order of the department subsequent to

conpl eti on of each basin assessnent and subnitted to the

United States Environnental Protection Agency. These orders
shal | be subject to chall enge under ss. 120.569 and 120. 57.
(5) At any tine throughout the total maxi numdaily

| oad process, surface waters or segnents evaluated or |isted

under this section shall be renoved fromthe |lists described

in subsection (2) or subsection (4) upon denpnstration that

water quality criteria are being attai ned, based on an

equi val ent quantity and quality of data required by rul e under

subsection (3).

7
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(6)(a) Calculation of total naxi numdaily | oad.

1. Prior to developing a total maxi numdaily | oad

calcul ation for each water body or water body segnent on the

list specified in subsection (4), the departnent shal

coordinate with applicable |ocal governnents, water nmanagenent

districts, the Departnent of Agriculture and Consuner

Services, other appropriate state agencies, local soil and

wat er conservation districts, environmental groups, regul ated

interests, and affected pollution sources to deternine the

i nformation required, accepted nethods of data coll ection and

analysis, and quality control/quality assurance

requi renments. The analysis may include nmathemati cal water

qgual ity nodel i ng usi ng approved procedures and net hods.

2. The departnent shall develop total nmaxi numdaily

| oad cal cul ations for each water body or water body segnent on

the list described in subsection (4) according to the priority

ranki ng and schedul e unl ess the inpairnment of such waters is

solely due to activities other than point and nonpoi nt sources

of pollution. For waters determined to be inpaired due to

factors other than point and nonpoi nt sources of pollution, no

total maximumdaily load will be required. The total nmaxi num

daily load calculation shall establish the amount of a

pollutant that a water body or water body segnent can

assinilate without exceeding water quality standards, and

shal |l account for seasonal variations and include a nargin of

safety that takes into account any |l ack of know edge

concerning the relationship between effluent linitations and

water quality. The total maxinumdaily | oad may be based on a

pol | ut ant -l oad-reducti on goal established by a water

managenent district and approved under this subsection

8
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(b) Allocation of total nmaxinumdaily | oads. The total

maxi rum dai ly | oads shall include establishnent of reasonable

and equitable allocations of the total maxi numdaily | oad

anong poi nt and nonpoint sources that will alone, or in

conjunction with other nmanagenent and restoration activities,

provide for the attainnent of water quality standards and the

restoration of inpaired waters. The allocations shal

establi sh the naxi num anount of the water pollutant froma

gi ven source or category of sources which may be di scharged or

rel eased into the water body or water body segnent in

conbi nati on with other discharges or rel eases. Such

al l ocations shall assure the attainnent of water quality

standards and shall be based upon the foll ow ng:

1. Existing treatnent |evels and nmanagenent practices;

2. Differing inpacts that pollutant sources nay have

on water quality;

3. The availability of treatnent technol ogies,

nmanagenent practices, or other pollutant reduction neasures;

4. Environnental, econonic, and technol ogica

feasibility of achieving the allocation

5. The cost benefit associated with achieving the

al |l ocati on;
6. Reasonable tinme franmes for inplenentation

7. Potential applicability of any noderating

pr ovi si ons;
8. The extent to which nonattai nnent of water quality

standards is caused by pollution sources outside Florida, by

di scharges that have ceased, or by alterations to water bodies

prior to the effective date of this act.
(c) Not later than February 1, 2000, the departnent
shall submit a report to the Governor, the President of the
9
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Senate, and the Speaker of the House of Representatives

contai ning recormendations, including draft |egislation, for

any nodifications to the process for allocating total nmaxi num

daily | oads. Such recommendati ons shall be devel oped by the

departnent in cooperation with a technical advisory committee

that includes representatives of affected parties,

envi ronnental organi zati ons, water nmnagenent districts, and

ot her appropriate |local, state, and federal governnent

agenci es. The technical advisory conmmittee shall al so include

such nenbers as nay be designhated by the President of the

Senate and the Speaker of the House of Representatives.

(d) The total maximumdaily | oad cal cul ati ons and

al l ocations for each water body or water body segnent on the

list shall be adopted by rule pursuant to ss. 120.54 and

120.536(1). As part of the rul e devel opnent process, the

departnent shall hold at |east one public workshop. Notice of

the public workshop in the vicinity of the water body or water

body segnent for which the total maximumdaily |load is being

devel oped shall be published not | ess than 5 days nor nore

than 15 days before the public workshop in a newspaper of

general circulation in the county or counties where the water

bodi es or water body segments for which the total naxi num

daily |l oad calculation and all ocation are bei ng devel oped.

(7) Inplenentation of total nmaximumdaily | oads.

(a) The departnent shall be the | ead agency in

coordinating the inplenentation of the total nmaximumdaily

| oad all ocation through water quality protection prograns.

Such prograns nmay include, but are not limted to:

1. Pernmitting and other existing regulatory prograns;

10
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2. Nonregul atory and incentive-based prograns,

i ncl udi ng best managenent practices, cost sharing, waste

m ninization, pollution prevention, and public education;

3. Oher water quality nanagenent and restoration

activities such as surfacewater inprovenent and nanagenent

pl ans approved by water managenent districts under s. 373. 456;

4., Pollutant trading or other equitable economcally

based agreenents;

5. Public works including capital facilities; or

6 Land acquisition

(b) In coordinating and inplenenting the total naxi num

daily load allocation, the departnent may devel op a basin

pl an. The basin plan will serve to fully integrate all the

nmanagenent strategies available to the state for the purpose

of achieving water quality restoration. The basin pl anni ng

process is intended to involve the broadest possible range of

interested parties, with the objective of encouraging the

great est anount of cooperation and consensus possible. The

departnent shall hold at |east one public neeting in the

vicinity of the basin to discuss and receive comments during

t he basin planning process and shall ot herw se encourage

public participation to the greatest practicable extent.

Notice of the public neeting shall be published in a newspaper

of general circulation in each county in which the basin lies,

not less than 5 days nor nore than 15 days before the public

neeti ng.
(c) Pollutant sources that are not subject to

permitting under this chapter or chapter 373 shall have the

opportunity to inplenent the total maxi numdaily | oad through

nonregul atory and incentive-based prograns, including best

nmanagenent practices or other preventive neasures.
11
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(d) The departnent in cooperation with the water

managenent district and other interested parties, as

appropriate, shall develop suitable interimneasures, best

nmanagenent practices, or other neasures necessary to achieve

the pollution reduction targets established by the departnent

for nonagricultural nonpoint pollutant sources in allocations

devel oped pursuant to paragraph (6)(b). These practices and

neasures may be adopted by rule by the departnent and the

wat er managenent districts and may be inpl enented by those

parties responsi bl e for nonagricul tural nonpoi nt poll utant

sources pursuant to paragraph (7)(c), and the departnent and

the water managenent districts shall assist with

i npl erentation. Inplenentation of these practices in

accordance with applicable rules shall provide a presunption

of conpliance with state water quality standards and rel ease

fromthe provisions of s. 376.307(5) for those pollutants

addressed by the practices, and the departnment is not

authorized to institute proceedi ngs agai nst the owner of the

source of pollution to recover costs or damages associ at ed

with the contam nation of surface or ground water caused by

t hose pollutants. Such rules shall al so incorporate provisions

for a notice of intent to inplenent the practices and a system

to assure the inplenentation of the practices, including

recordkeepi ng requirenents. Where water quality problens are

detected despite the appropriate inplenentation of best

nmanagenent practices and ot her neasures according to rul es

adopt ed under this paragraph, the departnment or the water

managenent districts shall institute a reevaluation of the

best managenent practice or other neasures.

(e) The Departnent of Agriculture and Consuner

Servi ces shall devel op and nay adopt by rule suitable interim
12
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1| measures, best managenent practices, or other neasures

2 | necessary to achieve the pollution reduction targets

3| established by the departnent for agricultural pollutant

4 | sources in allocations devel oped pursuant to paragraph (6)(h).
5| These practices and neasures may be inplenented by those

6 | parties responsible for agricultural pollutant sources

7 | pursuant to paragraph (7)(c), and the departnent, the water

8 | managenent districts, and the Departnent of Agriculture and

9 | Consuner Services shall assist with inplenmentation. Were

10 | interi m neasures, best nmnagenent practices, or other neasures
11| are adopted by rule, the effectiveness of such practices shal
12 | be verified by the departnent. |nplenentation of these

13 | practices in accordance with applicable rules shall provide a
14 | presunption of conpliance with state water quality standards
15| and rel ease fromthe provisions of s. 376.307(5) for those

16 | pollutants addressed by the practices, and the departnent is
17 | not authorized to institute proceedi ngs agai nst the owner of
18 | the source of pollution to recover costs or danmges associ ated
19| with the contam nation of surface or ground water caused by
20| those pollutants. In the process of devel opi ng and adopti ng
21 | rules for interimneasures, best nanagenent practices, or
22 | other neasures, the Departnent of Agriculture and Consuner
23| Services shall consult with the departnment, the Departnent of
24 | Health, the water nmnagenent districts, representatives from
25| affected farning groups, and environnental group
26 | representatives. Such rules shall al so incorporate provisions
27 | for a notice of intent to inplenent the practices and a system
28 | to assure the inplenentation of the practices, including
29 | recordkeepi ng requirenents. Wiere water quality problens are
30 | detected despite the appropriate inplenentation of best
31 | managenent practices and ot her neasures according to rul es

13
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adopt ed under this paragraph, the Departnent of Agriculture

and Consuner Services shall institute a reevaluation of the

best managenent practice or other neasure.

(8) The departnent is authorized to adopt rul es
pursuant to ss. 120.54 and 120.536(1) for
(a) Delisting water bodies or water body segnments from

the list devel oped under subsection (4) pursuant to the

gui dance under subsection (5);

(b) Administration of funds to i nplenent the total

maxi nrum dai ly | oad program and

(c) Procedures for pollutant tradi ng anbng the

pol l utant sources to a water body or water body segnent,

i ncluding a nechani smfor the i ssuance and tracking of

pollutant credits. Such procedures nay be inpl enented through

permts or other authorizations and nust be |l egally binding.

No rule inplenenting a pollutant tradi ng programshall becone

effective prior to review and ratification by the Legi sl ature.

(9) Nothing in this section shall be construed as

altering any applicable state water quality standards or as

restricting the authority otherwi se granted to the depart nment

or a water managenent district under this chapter or chapter
373.

(10) Nothing in this section shall be construed as

limting the applicability or consideration of any m Xing

zone, variance, exenption, site-specific alternative criteria,

or other noderating provision

(11) The departnent shall not inplenent, wthout prior

| egi sl ative approval, any additional regulatory authority
pursuant to the Cean Water Act, ss. 303(d), or 40 CF.R Part
130, if such inplenentation would result in water quality

14
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di scharge regulation of activities not currently subject to

regul ati on.
Section 3. The Departnent of Environnental Protection,

coordinating with the water managenent districts and the

Departnent of Agriculture and Consuner Services, shal

eval uate the effectiveness of the inplenentation of tota

maxi numdaily | oads for a period of 5 years fromthe effective

date of this act. The departnent shall docunent that

ef fectiveness, using all data and information at its di sposal

in a report to the Governor, the President of the Senate, and

t he Speaker of the House of Representatives by January 1,

2005. The report nust provide specific recommendati ons for

statutory changes necessary to inplenent total nmaximumdaily

| oads nore effectively, including the devel opnent or expansion

of pollution prevention and pollutant tradi ng opportunities

and best managenent practices. The report nust al so provide

reconmendations for statutory changes relating to poll utant

sources that are not subject to pernmitting under chapter 403,

Florida Statutes, or chapter 373, Florida Statutes, and that

do not inplenent the nonregul atory practices or other neasures

outlined in the basin plan prepared under section 403. 067,

Florida Statutes, in accordance with the schedule of the plan

or that fail to inplenment them as desi gned.

Section 4. This act shall take effect upon becoming a
| aw.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSgggEITUTE FOR

The comittee substitute rewites the bill to provide the

foll

oW ng:

Technical and clarifying anendnents.
Legi sl ative findings and intent.
Defines the term"total maxi numdaily | oad."

R%%UIFGS t he Departnent of Environmental Protection
P) to perlodlcally_subnlt to the U S. Environnental
rotection Agency a list of surface waters or segnents
for which total maxi mumdaily | oad assessnents will be
conducted and prohibits that list frombeing used in the
adm ni stration and i nplenentation of any regul ator
program Provides for public conment on the™list.

Requires the DEP to conduct total maxi numdaily |oad .

L) assessnents on water bodies based on the priority
ranki ng and schedul e. Requires the DEP to adopt a
ne}hodology for determ ning inpaired water bodies by
rul e.

Provides for the preparation of a second |ist under
certain circunstances.

Provi des that the DEP nust subnit a report to the ]
Governor and the Legislature by February 1, 2000, which
contai ns recommendations for nbdifications to the
process of allocating TMDLs. Provides for a public

wor kshop and public notice.

Provi des for the devel opnent of interimneasures, best
managenent practices and ot her nmeasures necessary to
achi eve the pollution reduction targets for non
agricul tural nonpoint sources.

Requi res the Departnent of Agriculture and Consuner
Services to develop interimnpeasures or best namnagenent
practices for agriculture pollutant sources.
Prohibits the DEP fromi npl enenting, w thout prior
y additional regulatory
e Clean Water Act.

Requires the DEP, in coordination with the Departnent of
Agriculture and Consuner Services and the water
managenent districts, to evaluate the effectiveness of
he Tnplenentation of TMDLs for a periof of 5 years and
0 58 grt to the Governor and the Legislature by January

i
| egi sl ative approval, an
authority pursuant to th

e
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