Florida Senate - 1999 CS for SB 2292

By the Cormittee on Agriculture and Consuner Services; and
Senat or For man

303- 2042A- 99

1 A bill to be entitled

2 An act relating to assistive technol ogy;

3 anending s. 427.802, F.S.; providing

4 definitions; anending s. 427.803, F.S.

5 requiring the manufacturer to make repairs

6 necessary to conformthe device to the

7 warranty; providing notice of the dealer's and
8 manuf acturer's address and tel ephone nunber

9 provi di ng procedures for filing clains;

10 anending s. 427.804, F.S.; allow ng consuners
11 to submit disputes to the Departnent of

12 Agriculture and Consuner Services; authorizing
13 the departnent to investigate conpl aints;

14 creating s. 427.8041, F.S.; providing for

15 registration of dealers, for fees, and for

16 appl i cation procedures; providing grounds for
17 refusal or denial of registration; requiring
18 dealers to all ow departnent personnel to enter
19 their places of business; authorizing the
20 departnent to inpose penalties; authorizing the
21 departnent or the state attorney to bring civil
22 actions for violations of the act; providing
23 for fees and fines collected to be deposited
24 into the General Inspection Trust Fund;
25 aut hori zing dealers to collect a fee fromthe
26 consuner at the time of sale or |ease of a
27 device; allow ng consuners to bring a civil
28 action for violation of the act; requiring
29 recordkeepi ng and retention of records;
30 providing for rul emaking; providing an
31 appropriation; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 427.802, Florida Statutes, is
amended to read:

427.802 Definitions.--As used in this part:

(1) "Assistive technol ogy devices" neans nanua
wheel chairs, notorized wheelchairs, notorized scooters,
voi ce-synt hesi zed conputer nodul es, optical scanners, talking
software, braille printers, environnmental control devices for
use by a person with quadriplegia, notor vehicle adaptive
transportation aids, devices that enable persons with severe

speech disabilities to in effect speak, personal transfer

syst ens, and specialty beds, including a denonstrator, that a
consuner purchases or accepts transfer of in this state for
use by a person with a disability.

(2) "Assistive Technol ogy Device Warranty Act rights

peri od" neans the period ending 1 year after first delivery of

t he assistive technol ogy device to the consuner or the

manuf acturer's express witten warranty, whichever is |onger

(3)t2) "Person with a disability" neans any person who
has one or nore permanent physical or nental limtations that
restrict his or her ability to performthe nornmal activities
of daily living and inpede his or her capacity to live
i ndependent | y.

(4) 3) "Assistive technol ogy device dealer"” neans a
busi ness entity that is prinmarily engaged persen—who—+s in the
bustness—of selling or | easing of assistive technol ogy

devices. As used in this subsection, the term"prinarily"

neans no |less than 30 percent of the business entity's gross

sales in the previous fiscal year
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(5) t4)y "Assistive technol ogy device | essor"” neans a
person who | eases an assistive technol ogy device to a
consuner, or holds the lessor's rights, under a witten | ease.

(6) 5y "Col l ateral costs" neans expenses incurred by a
consuner in connection with the repair of a nonconformty,

i ncluding the costs of obtaining an alternative assistive
t echnol ogy devi ce.

(7)t6) "Consuner” means any of the follow ng:

(a) The purchaser of an assistive technol ogy device,
if the assistive technol ogy device was purchased from an
assi stive technol ogy device deal er or manufacturer for
pur poses ot her than resale.

(b) A person to whomthe assistive technol ogy device
is transferred for purposes other than resale, if the transfer
occurs before the expiration of an express warranty applicabl e
to the assistive technol ogy device.

(c) A person who may enforce the warranty.

(d) A person who | eases an assistive technol ogy device
froman assistive technol ogy device | essor under a witten
| ease.

(8) 7 "Denonstrator” neans an assistive technol ogy
device used primarily for the purpose of denobnstration to the
public.

(9) "Departnent" neans the Departnment of Agriculture

and Consuner Servi ces.

(10)¢(8) "Early term nation cost" nmeans any expense or
obligation that an assistive technol ogy device | essor incurs
as a result of both the termination of a witten | ease before
the ternination date set forth in that |ease and the return of
an assistive technol ogy device to a manufacturer pursuant to
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1| this section. The termincludes a penalty for prepaynent

2 | under a financial arrangenent.

3 (11)¢9)y "Early term nation saving" neans any expense

4] or obligation that an assistive technol ogy device | essor

5| avoids as a result of both the ternmination of a witten | ease
6 | before the ternmination date set forth in the | ease and the

7| return of an assistive technol ogy device to a nanufacturer

8 | pursuant to this section. The termincludes an interest

9 | charge that the assistive technol ogy device | essor woul d have
10| paid to finance the assistive technol ogy device or, if the

11 | assi stive technol ogy device | essor does not finance the

12 | assistive technol ogy device, the difference between the total
13 | amount for which the | ease obligates the consuner during the
14 | period of the lease termrenaining after the early ternination
15| and the present value of that anobunt at the date of the early
16 | terminati on.

17 (12) 36y "Manufacturer™ means a business entity that

18 | manuf actures or produces assistive technol ogy devices for sale
19 | and agents of that business entity, including an inporter, a
20 | distributor, a factory branch, a distributor branch, and any
21 | warrantors of the manufacturer's assistive technol ogy device,
22 | but—not i ncl udi ng an assi stive technol ogy devi ce deal er
23 (13) (1) "Nonconformity" neans a condition or defect
24 | of an assistive technol ogy device which substantially inpairs
25| the use, value, or safety of the device and which is covered
26 | by an express warranty applicable to the assistive technol ogy
27 | devi ce, but does not include a condition or defect that is the
28 | result of abuse, neglect, or unauthorized nodification or
29 | alteration of the assistive technol ogy device by a consuner
30
31
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(14) 12y "Reasonable attenpt to repair"” neans, within
the terns of an express warranty applicable to a new assistive
t echnol ogy devi ce:

(a) A maximumof three efforts by the nmanufacturer
t he assistive technol ogy device | essor, or any of the
manuf acturer's authori zed assistive technol ogy device deal ers
to repair a nonconformty that is subject to repair under the
warranty; or

(b) The passage of at |east 30 cunul ative days during
whi ch the assistive technol ogy device is out of service
because of a nonconformity that is covered by the warranty.

Section 2. Section 427.803, Florida Statutes, is
amended to read:

427.803 Duty of manufacturer and an assistive

t echnol ogy devi ce dealer to conform an assistive technol ogy

device to the warranty Express—wartanty. --

(1) A manufacturer who sells a new assistive

technol ogy device to a consuner, either directly or through an
assi stive technol ogy device deal er, shall furnish the consuner
with an express warranty for the assistive technol ogy devi ce.
The duration of the express warranty nust be at |east 1 year
after first delivery of the assistive technology device to the
consuner. |In the absence of an express warranty fromthe
manuf acturer, the manufacturer is considered to have expressly
warranted to the consuner of an assistive technol ogy device
that, for a period of 1 year after the date of first delivery
to the consuner, the assistive technology device will be free
fromany condition or defect that substantially inpairs the
val ue of the assistive technology device to the consuner

(2) |If an assistive technol ogy devi ce does not conform

to the warranty and the consuner first reports the problemto
5
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1| the manufacturer during the Assistive Technol ogy Device

2| Warranty Act rights period, the nmanufacturer shall nmke such

3| repairs as are necessary to conformthe device to the

4 | warranty, irrespective of whether such repairs are made after
5] the expiration of the Assistive Technol ogy Device Warranty Act
6| rights period. Such repairs shall be at no cost to the

7| consuner if reported to the manufacturer or assistive

8 | technol ogy device deal er during the Assistive Technol ogy

9| Device Warranty Act rights period. Nothing in this paragraph
10 | shall be construed to grant an extension of the Assistive

11 | Technol ogy Device Warranty Act rights period or to expand the
12 | tine within which a consuner nust file a conplaint under this
13 | chapter.

14 (3) Each nmanufacturer or assistive technol ogy device

15| dealer shall provide to its consuners conspi cuous notice of

16 | t he address and phone nunber for its zone, district, or

17 | regional office for this state in the witten warranty or

18| owner's nanual. Wthin 10 days after the departnent's witten
19 | request, a manufacturer shall forward to the departnment a copy
20| of the owner's manual and any witten warranty for each nake
21 | and nodel of assistive technol ogy device that it sells in this
22 | state.
23 (4) The manufacturer shall provide to the assistive
24 | technol ogy device dealer and, at the tine of acquisition, the
25 | assistive technol ogy device dealer shall provide to the
26 | consuner a witten statenent that explains the consuner's
27 | rights under this chapter. The witten statenent shall be
28 | prepared by the departnent and shall contain a toll-free
29 | nunber for the departnent that the consumer can contact to
30| obtain infornmation regardi ng the consuner's rights and
31| obligations under this chapter or to conmence arbitration. The
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1| consuner's signed acknow edgnent of receipt of nmaterials

2 | required under this subsection shall constitute prinma facie

3 | evidence of conpliance by the nmanufacturer and assistive

4 | technol ogy device dealer. The form of the acknow edgnents

5] shall be approved by the departnent, and the assistive

6 | technol ogy device deal er shall maintain the consuner's signed
7 | acknow edgnment for 3 years.

8 (5) A manufacturer or an assistive technol ogy device

9| deal er shall provide to the consuner, each tine the consuner's
10 | assistive technol ogy device is returned after being exan ned
11 ) or repaired under the warranty, a fully item zed, legible

12 | statenent of any diagnosis nade and all work perfornmed on the
13 | assistive technol ogy device, including, but not linmted to, a
14 | general description of the problemreported by the consuner or
15 ]| an identification of the defect or condition, parts and | abor
16 | the date on which the assistive technol ogy device was

17 | subnmitted for exam nation or repair, and the date when the

18 | repair or examination was conpl eted.

19 Section 3. Section 427.804, Florida Statutes, is

20 | anended to read:

21 427.804 Repair of nonconform ng assistive technol ogy
22 | devices; refund or replacenent of devices after attenpt to

23 | repair; sale or |ease of returned device; arbitration

24 | investigation;limtation of rights.--

25 (1) If a new assistive technol ogy device does not

26 | conformto an applicabl e express warranty and the consumner

27 | reports the nonconfornmity to the manufacturer, the assistive
28 | technol ogy device | essor, or any of the manufacturer's

29 | authori zed assistive technol ogy devi ce deal ers and nakes the
30 | assistive technol ogy device available for repair within 1 year
31| after first delivery or return of the assistive technol ogy
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device to the consuner, the nonconfornity nust be repaired at
no charge to the consuner

(2) |If, after a reasonable attenpt to repair, the
nonconformity is not repaired, the nanufacturer, at the
direction of a consuner as defined in s. 427.802(6)(a)-(c),
nmust do one of the foll ow ng:

(a) Accept return of the assistive technol ogy device
and replace the assistive technology device with a conparable
new assi stive technol ogy device and refund any coll atera
costs.

(b) Accept return of the assistive technol ogy device
and refund to the consuner and to any hol der of a perfected
security interest in the consuner's assistive technol ogy
device, as the interest may appear, the full purchase price
pl us any finance charge anpunt paid by the consuner at the
poi nt of sale, and collateral costs.

(c) Wth respect to a consunmer as defined in s.
427.802(6) (d), accept return of the assistive technol ogy
device, refund to the assistive technol ogy device | essor and
to any hol der of a perfected security interest in the
assi stive technol ogy device, as the interest nay appear, the
current value of the witten |ease, and refund to the consuner
t he anobunt that the consunmer paid under the witten | ease plus
any col |l ateral costs.

(3) The current value of the witten | ease equals the
total anount for which the | ease obligates the consuner during
the period of the | ease remamining after its early ternination
pl us the assistive technol ogy device dealer's early
ternm nation costs and the val ue of the assistive technol ogy
device at the | ease expiration date if the | ease sets forth
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the value, | ess the assistive technology device lessor's early
tern nation savings.

(4) To receive a conparable new assistive technol ogy
device or a refund due under paragraph (2)(a), a consuner nust
offer to the manufacturer of the assistive technol ogy device
havi ng the nonconformity to transfer possession of the
assi stive technol ogy device to the manufacturer. No |ater
than 30 days after the offer, the nmanufacturer shall provide
the consuner with the conparabl e assistive technol ogy device
or refund. Wen the manufacturer provides the conparable
assi stive technol ogy device or refund, the consuner shal
return the assistive technol ogy devi ce having the
nonconformity to the manufacturer, along with any endorsenents
necessary to transfer real possession to the manufacturer

(5) To receive a refund due under paragraph (2)(b), a
consuner nust offer to return the assistive technol ogy device
havi ng the nonconformity to its manufacturer. No later than
30 days after the offer, the manufacturer shall provide the
refund to the consuner. Wen the manufacturer provides the
refund, the consuner shall return to the manufacturer the
assi stive technol ogy device having the nonconformty.

(6) To receive a refund due under paragraph (2)(c), an
assi stive technol ogy device | essor nust offer to transfer
possessi on of the assistive technol ogy device having the
nonconformty to its manufacturer. No later than 30 days
after the offer, the manufacturer shall provide the refund to
t he assistive technol ogy device | essor. Wen the manufacturer
provides the refund, the assistive technol ogy device |essor
shal | provide to the manufacturer any endorsenents necessary
to transfer |egal possession to the nanufacturer

9
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(7) A person may not enforce the |ease against the
consuner after the consuner receives a refund due under
par agraph (2)(c).

(8) An assistive technology device that is returned by
a consuner or assistive technology device lessor in this
state, or by a consuner or assistive technol ogy device | essor
in another state under a sinmlar |aw of that state, nmay not be
sold or leased again in this state, unless full disclosure of
the reasons for return is nade to any prospective buyer or
| essee.

(9) Each consuner nmay submit any di spute arising under

this part to the departnment by conpleting a conplaint form

The departnment may investigate the conplaint on behal f of the

consuner if reasonabl e evidence warrants such an acti on

(10) The departnent shall process consuner conplaints
pursuant to s. 570. 544,
(11) {9y Each consuner may subnit any dispute arising

under this part to an alternative arbitrati on nechani sm
establ i shed pursuant to chapter 682. Upon notice by the
consuner, all manufacturers nust submt to such alternative
arbitration.

(12) 36y Such alternative arbitrati on nust be
conducted by a professional arbitrator or arbitration firm
appoi nted under chapter 682 and any applicable rules. These
procedures nust provide for the personal objectivity of the
arbitrators and for the right of each party to present its
case, to be in attendance during any presentation nade by the
other party, and to rebut or refute such a presentation

(13) (1) This part does not limt rights or renedies
avail able to a consuner under any other |aw.

10
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Section 4. Section 427.8041, Florida Statutes, is
created to read
427.8041 Assistive technol ogy device deal ers

regi stration; application;, exenption; penalties; adoption of

fees and fines; purchase fees.--

(1) Each assistive technol ogy device deal er nust

register with the departnent prior to doing business in this

state. The application for registration nmust be on a form

adopted by the departnment and nust include at |east the

followi ng informati on:

(a) The nane of the applicant.

(b) The nane under which the applicant is doing

busi ness.
(c) The business address at which the applicant sells

assi stive technol ogy devices or in the case of a nobile

assi stive technol ogy devi ce busi ness, the hone address of the

owner, if different fromthe business address.

(d) Copies of all licenses, pernmits, and

certifications obtained by the applicant or enpl oyees of the

appl i cant.
(2) Any assistive technol ogy devi ce deal er nmintai ning

nore than one place of business nust register each separate

| ocation. In such case, fees shall be paid for each place of

busi ness.
(3) Each initial application and renewal application

for registration nust be acconpanied by a registration fee of
$300.

(4) The departnent shall issue to each applicant a
registration certificate. 1In the case of an applicant with
nore than one place of business, the departnent shall issue a

registration certificate for each place of business. The
11

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 CS for SB 2292
303-2042A- 99

certificate nust show at | east the nane and address of the

assi stive technol ogy device deal er and the registrati on nunber

for that place of business. In the case of a nobile assistive

t echnol ogy device dealer, the certificate nust show the hone

address of the owner, if different fromthe busi ness address.

The registration certificate nust be posted in a conspi cuous

manner in the assistive technol ogy device dealer's place of

busi ness.
(5) Any person applying for or renewing a |l oca

occupational license on or after July 1, 1999, to engage in

selling assistive technol ogy devices nust exhibit an active

registration certificate fromthe departnent before the | oca

occupational license may be i ssued or renewed.

(6) Each registration nust be renewed annually on or

before the expiration date of the current registration. Alate

fee of $25 shall be paid, in addition to the registration fee

or any other penalty, for any registration renewal application

that is received by the departnent after the expiration date

of the current registration. The departnent nmay not issue the

registration until all fees are paid.

(7) The departnent may deny or refuse to renew the

regi stration of the assistive technol ogy devi ce deal er based

upon a determination that the dealer, or any of its directors,

of ficers, owners, or general partners:

(a) Have failed to neet the requirenents for

registration as provided in this part;

(b) Have not satisfied a civil fine, admnistrative

fine, or other penalty arising out of any adm nistrative or

enforcenent action brought by any governnental agency based

upon conduct involving fraud, dishonest dealing, or any

violation of this part;
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(c) Have had against themany civil, crimnal, or

admi ni strative adjudication in any jurisdiction, based upon

conduct involving fraud, dishonest dealing, or any violation

of this part; or

(d) Have had a judgnent entered against themin any

action brought by the departnent or the state attorney.

(8) Al assistive technol ogy device deal ers shal

al | ow departnent personnel to enter their place of business to

ascertain whether the registration certificate is current. |If

departnment personnel are refused entry or access to the

prem ses, the departnent nmay seek injunctive relief in circuit

court in order to obtain conpliance with this subsection

(9) The departnent may enter an order inposing one or

nore of the penalties set forth in subsection (13) if the

departnent finds that an assistive technol ogy devi ce deal er

(a) Violated or is operating in violation of any of

the provisions of this part or of the rules adopted or orders

i ssued t hereunder;

(b) Made a nmaterial false statenment in any

application, docunent, or record required to be submtted or

retained under this part;

(c) Refused or failed, or any of its principa

of ficers have refused or failed, after notice, to produce any

docunent or record or disclose any information required to be

produced or disclosed under this part or the rules of the

depart nent;
(d) Made a material false statenment in response to any

request or investigation by the departnent, the Departnent of

Legal Affairs, or the state attorney, or

(e) Has intentionally defrauded the public through

di shonest or deceptive neans.

13
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(10) Upon a finding as set forth in subsection (12),

the departnment may enter an order doing one or nore of the

fol | owi ng:

(a) Issuing a notice of nonconpliance pursuant to s.
120. 695.

(b) Inposing an adninistrative fine not to exceed

$5, 000 per violation for each act which constitutes a

violation of this part or a rule or order.

(c) Directing that the assistive technol ogy device

deal er cease and desi st specified activities.

(d) Refusing to register or revoking or suspending a

regi stration.

(e) Placing the registrant on probation for a period

of tinme, subject to such conditions as the departnent nay

speci fy.
(11) The adnministrative proceedi ngs which could result

in the entry of an order inposing any of the penalties

specified in subsection (10) shall be conducted in accordance
wi th chapter 120.
(12) The departnent or the state attorney, if a

violation of this part occurs in his or her judicial circuit,

shall be the enforcing authority for purposes of this part and

may bring a civil action in circuit court for tenporary or

permanent injunctive relief and may seek other appropriate

civil relief, including a civil penalty not to exceed $5, 000

for each violation, restitution and danages for injured

custoners, court costs, and reasonable attorney's fees.

(13) The enforcing authority may terni nate any

i nvestigation or action upon agreenent by the of fender to pay

a stipulated civil penalty, to nmake restitution or pay damages

14
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to custoners, or to satisfy any other relief authorized herein

and requested by the departnent.

(14) The renedies provided for in this section shal

be in addition to any other renedy provided by |aw.

(15) Fees and fines collected under this part by the

Departnent of Agriculture and Consuner Services shall be

deposited in the General |nspection Trust Fund.
(16) A $2 fee shall be collected by the assistive
t echnol ogy devi ce deal er or assistive technol ogy device | essor

fromthe consuner at the consunmation of the sale or | ease of

an assistive technol ogy device. Such fees nust be renitted

nonthly to the Departnent of Revenue. Al fees, |less the cost

of adm nistration, nust be transferred nonthly to the

Departnent of Agriculture and Consuner Services for deposit

into the General |nspection Trust Fund to carry out the

provisions of s. 427.8041. The Departnent of Agriculture and

Consuner Services nay use an anpbunt it determ nes necessary to

purchase expert consultation services to assist in carrying

out the provisions of this act.
(17) In fiscal year 1999-2000, the Departnent of
Agriculture and Consuner Services nay use 5 percent of the

fees collected and remitted in that fiscal year by the

assi stive technol ogy device deal ers or |essors under

subsection (16) and, during each fiscal year thereafter, may

use between 5 percent and 10 percent of such fees collected in

that fiscal year, towards the devel opnent of an Assistive

Technol ogy Device Warranty Act Education Programor to

pur chase expert consultation services froman entity having

the m ssion of pronpting access to, awareness of, and advocacy

for assistive technol ogy devices and services to:
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(a) Assist investigators to effectively carry out s.
427. 806.
(b) Conduct sensitivity training for the departnent's

staff as it relates to assistive technology to ensure

ef fective recording of conplaints relating to assistive

t echnol ogy.
(c) Assist in the design and strategy of a consuner

educati on programto educate consuners of assistive technol ogy

devi ces and assi stive technol ogy device dealers on this act as

amended.
(18) In addition to pursuing any other renedy, a

consuner may bring an action to recover damages for any injury

caused by a violation of this part. The court shall award a

consuner who prevails in such an action twi ce the anpunt of

any pecuniary |l oss, together with costs, disbursenents, and

reasonabl e attorney's fees, and any equitable relief that the

court determines is appropriate.

(19) An assistive technol ogy device dealer that is

required to be registered under this act nust keep and

mai ntain records relating to each sale or | ease of assistive

t echnol ogy devices for a period of 2 years.

(20) The departnent nmmy, at any tine during business

hours, enter any business |ocation of an assistive technol ogy

device dealer that is required to be registered under this act

and exam ne the books and records of the assistive technol ogy

devi ce deal er.

(21) The departnent nmay adopt rules in accordance with

chapter 120 to inplenent this part.

Section 5. There is appropriated fromthe Genera

| nspection Trust Fund of the Departnent of Agriculture and

Consuner Services for Fiscal Year 1999-2000 the sum of
16
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this act.

Section 6. This act shall take effect July 1, 1999.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2292

Committee Substitute for Senate Bill 2292 is different from
Senate Bill 2292 in that it:

Repl aces "adaptive augnentative conmmuni cation" with
devices that enable individuals with severe speech
inmpairnent to in effect speak

Clarifies the definition of an assistive technol ogy
devi ce deal er.

Del etes "as deternined by the consuner" |anguage from
the act.

Requires a manufacturer to forward a cppx_of t he owner's
manual and marrantY information only within ten days of

a request nmade by the departnent rather than by January

1 of each year.

I ncreases the registration fee from $125 to $300 to nake
the program sel f “sufficient.
t

Provi des guidelines to the departnent for the spending
of the nobneys to increase consuner awareness.

Provi des the departnent with rul e-nmaking authority.
Appropri ates $450, 000 fromthe General |nspection Trust

Fund of the department to provide for six FTE positions
to admnister this act.
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