Florida Senate - 1999 SB 2328

By Senator Jones

40- 833A-99

1 A bill to be entitled

2 An act relating to the Florida Conmi ssion on

3 Human Rel ations; anending s. 760.02, F.S.

4 changi ng the name of the commission to the

5 Fl ori da Conmi ssion on Human Rights; anending s
6 760.03, F.S.; authorizing and ratifying

7 i nvestigatory determinations by the executive
8 di rector of the conmission; anmending s. 760. 04,
9 F.S.; conform ng provisions to the name change
10 anending s. 760.07, F.S.; establishing

11 gui del i nes whereby certain types of

12 di scrimnation are unlawful; anending s.

13 760.11, F.S.; elimnating a requirenent to use
14 registered nmail; authorizing referral of

15 conplaints to agencies of the United States or
16 to state attorneys in this state; tolling a

17 statute of limtations; anmending s. 760. 30,

18 F.S.; allowing the conmission to delegate its
19 functions, duties, and powers by contract to
20 the various state attorneys in this state;
21 anending s. 760.22, F.S.; conform ng provisions
22 to the nane change; anending s. 760.34, F.S.
23 aut hori zing the conmission to bring actions to
24 enforce the fair housing act; anendi ng s.
25 760.35, F.S.; revising the statute of
26 limtations for actions involving housing
27 di scrimnation; anmending ss. 760.36, 760.60,
28 110. 112, 110.205, 119.07, 553.77, F.S.
29 conform ng provisions to the nane change;
30 providing for the filing of conplaints;
31
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ratifying referrals made by the comm ssion
providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (2) and (10) of section 760.02,
Fl orida Statutes, are anended to read

760.02 Definitions.--For the purposes of ss.

760. 01-760. 11 and 509.092, the term

(2) "Conmission" neans the Florida Conmm ssion on Hunan
Ri ght s Retati+oens created by s. 760. 03.

(10) "Aggrieved person" neans any person who files a
conplaint with the Human R ghts Retations Comni ssion

Section 2. Section 760.03, Florida Statutes, is
amended to read:

760. 03 Conmi ssion on Hunman Ri ghts Retatioens; staff.--

(1) There is hereby created the Florida Conmi ssion on
Human Ri ghts Retati+oens, conprised of 12 nenbers appoi nted by
the Governor, subject to confirmation by the Senate. The
conmi ssion shall select one of its nmenbers to serve as
chairperson for terns of 2 years.

(2) The nenbers of the comm ssion nust be broadly
representative of various racial, religious, ethnic, social
econom c, political, and professional groups within the state;
and at | east one nenber of the conmi ssion nust be 60 years of
age or ol der.

(3) Commissioners shall be appointed for terns of 4
years. A nenber chosen to fill a vacancy otherw se than by
expiration of termshall be appointed for the unexpired term
of the nenber whom such appointee is to succeed. A nenber of
the comi ssion shall be eligible for reappointnent. A vacancy
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in the commission shall not inpair the right of the renmining
nmenbers to exercise the powers of the conm ssion.

(4) The CGovernor may suspend a nmenber of the
commi ssion only for cause, subject to renoval or reinstatenent
by the Senate.

(5) Seven nenbers shall constitute a quorumfor the
conduct of business; however, the comn ssion nay establish
panels of not less than three of its nenbers to exercise its
powers under the Florida Cvil R ghts Act of 1992, subject to
such procedures and linitations as the conmi ssion nmay provide
by rule.

(6) Each conmissioner shall be conpensated at the rate
of $50 per day for each day of actual attendance to comm ssion
duties and shall be entitled to receive per diemand travel
expenses as provided by s. 112.061.

(7) The commission shall appoint, and may renove, an
executive director who, with the consent of the conm ssion
may enpl oy a deputy, attorneys, investigators, clerks, and
such ot her personnel as nmay be necessary adequately to perform
the functions of the conmm ssion, within budgetary limtations.
The executive director may make and issue investigatory

determ nations. lnvestigatory determ nati ons nade by the

executive director between Septenber 30, 1992, and July 1,
1999, are ratified and decl ared | awf ul

Section 3. Section 760.04, Florida Statutes, is
amended to read:

760. 04 Conmm ssion on Human Ri ghts Retations, assigned
to Departnent of Managenent Services.--The Conm ssion on Hunan

Ri ghts,created by s. 760.03, is assigned to the Departnent of

Managenent Services. The conmmission, in the performance of

its duties under pursuant—to the Florida Cvil Rights Act of
3
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1992, is shalt+ not be subject to control, supervision, or
direction by the Departnent of Managenent Services.
Section 4. Section 760.07, Florida Statutes, is
amended to read:
760. 07 Renedies for unlawful discrinination.--

(1) Any violation of any Florida statute making
unl awf ul discrimination because of race, color, religion
gender, national origin, age, handicap, or narital status in
the areas of education, enploynent, housing, or public
accommpdati ons gives rise to a cause of action for all relief
and damages described in s. 760.11(5), unless greater danmmges
are expressly provided for. |If the statute prohibiting
unl awf ul discrimination provides an adninistrative renmedy, the
action for equitable relief and damages provided for in this
section may be initiated only after the plaintiff has
exhausted his or her administrative renmedy. The term"public
accommodat i ons" does not include | odge halls or other sinilar
facilities of private organizations which are nade avail abl e
for public use occasionally or periodically. The right to
trial by jury is preserved in any case in which the plaintiff
is seeking actual or punitive damages.

(2) Discrimnation on the basis of handi cap incl udes

the failure to make reasonabl e accommpdati ons for the known

physical or nental linmtations of an otherw se qualified

i ndi vidual who has a disability and is an applicant or an

enpl oyee, unless the accommpdati on woul d i npose an undue

hardshi p on the operation of the business or covered entity.

(3) Discrimnation on the basis of sex includes

di scrimnation because of or on the basis of pregnancy,

childbirth, or related conditions.
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1 Section 5. Subsections (1), (2), and (5) of section

2| 760.11, Florida Statutes, are anended to read:

3 760.11 Admnistrative and civil renedies;

4| construction.--

5 (1) Any person aggrieved by a violation of ss.

6| 760.01-760.10 may file a conplaint with the conmi ssion within
7 | 365 days of the alleged violation, nam ng the enpl oyer,

8 | enpl oynent agency, |abor organization, or joint

9 | | abor - managenent conmittee, or, in the case of an all eged

10| violation of s. 760.10(5), the person responsible for the

11| violation and describing the violation. Any person aggrieved
12| by a violation of s. 509.092 nay file a conplaint with the

13 | conmission within 365 days of the alleged violation naning the
14 | person responsible for the violation and describing the

15| violation. The conm ssion, a commissioner, or the Attorney
16 | General may in like manner file such a conplaint. On the sane
17 | day the conplaint is filed with the conm ssion, the conmi ssion
18 | shall clearly stanp on the face of the conplaint the date the
19 | conplaint was filed with the conmission. The conplaint shal
20| contain a short and plain statenent of the facts describing
21| the violation and the relief sought. The commi ssion may
22 | require additional information to be in the conplaint. The
23 | conmission, within 5 days after ef the conplaint is being
24 | filed, shall by—registered—+ait+ send a copy of the conplaint
25| to the person who allegedly committed the violation. The
26 | person who allegedly conmmtted the violation may file an
27 | answer to the conplaint within 25 days of the date the
28 | complaint was filed with the comm ssion. Any answer filed
29 | shall be mailed to the aggrieved person by the person filing
30| the answer. Both the conplaint and the answer shall be
31| verified
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(2) |If tathe—event—that any other agency of the
United States, of the state, or of any other unit of

governnment of the state, including, but not limted to, any

state attorney in this state,has jurisdiction of the subject

matter of any conplaint filed with the conm ssion and has
| egal authority to investigate the conplaint, the conm ssion
may refer such conplaint to such agency for an investigation.
Referral of such a conplaint by the conmm ssion shall not
constitute agency action within the neaning of s. 120.52. In
the event of any referral under this subsection, the
conmi ssion shall accord substantial weight to any findings and
concl usi ons of any such agency. The referral of a conplaint
by the commission to a | ocal agency does not divest the
conmi ssion's jurisdiction over the conplaint.

(5) In any civil action brought under this section
the court may issue an order prohibiting the discrininatory
practice and providing affirmative relief fromthe effects of
the practice, including back pay. The court may al so award
conpensat ory damages, including, but not |linited to, damages
for mental anguish, |oss of dignity, and any other intangible
injuries, and punitive damages. The provisions of ss. 768.72
and 768.73 do not apply to this section. The judgnent for the
total anount of punitive damages awarded under this section to
an aggrieved person shall not exceed $100,000. In any action
or proceedi ng under this subsection, the court, inits
di scretion, may allow the prevailing party a reasonabl e
attorney's fee as part of the costs. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action. The right to trial by jury is
preserved in any such private right of action in which the
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aggri eved person i s seeking conpensatory or punitive damages,
and any party nmay denand a trial by jury. The conmission's
deterni nati on of reasonabl e cause is not admissible into

evi dence in any civil proceeding, including any hearing or
trial, except to establish for the court the right to maintain
the private right of action. A civil action brought under this
section shall be commenced no later than 1 year after the date
of determ nation of reasonable cause by the conmm ssion

Not wi t hst andi ng subsection (3), any period of tinme during

whi ch the conplaint renmai ns pendi ng before the conm ssion for

i nvestigation nust not be included in conputing the 1-year

peri od. The commencenent of such action shall divest the
conmm ssion of jurisdiction of the conplaint, except that the
conmi ssion may intervene in the civil action as a matter of
right. Notwi thstandi ng the above, the state and its agencies
and subdi vi sions shall not be liable for punitive damages.
The total anpunt of recovery against the state and its
agenci es and subdi vi sions shall not exceed the limtation as
set forth in s. 768.28(5).

Section 6. Subsection (1) of section 760.22, Florida
Statutes, is anended to read:

760.22 Definitions.--As used in ss. 760.20-760.37, the
term

(1) "Conmission" neans the Florida Conmm ssion on Hunan
Ri ght s Retations.

Section 7. Section 760.30, Florida Statutes, is
amended to read:

760. 30 Administration of ss. 760.20-760.37. --

(1) The authority and responsibility for adm nistering
ss. 760.20-760.37 is in the conm ssion
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(2) The commission may del egate any of its functions,
duties, and powers to its enployees or to any state attorney

in this state by contract between the conm ssion and the state

attorney, including functions, duties, and powers with respect
to investigating, conciliating, hearing, determ ning,

ordering, certifying, reporting, or otherwi se acting as to any
wor k, business, or matter under ss. 760.20-760. 37.

Section 8. Subsection (4) of section 760.34, Florida
Statutes, is anended to read:

760. 34 Enforcenent.--

(4) If, within 180 days after a conplaint is filed
with the commission or within 180 days after expiration of any
period of reference under subsection (3), the conm ssion has
been unable to obtain voluntary conpliance with ss.
760. 20- 760. 37, the person aggrieved may comence a civil
action in any appropriate court agai nst the respondent naned
in the conplaint or petition for an administrative
determ nation pursuant to s. 760.35 to enforce the rights
granted or protected by ss. 760.20-760.37. |If, as a result of
its investigation under subsection (1), the conm ssion finds
there is reasonabl e cause to believe that a discrimnatory
housi ng practice has occurred, at the request of the person
aggrieved, the Attorney General or the conm ssion shall bring

an action in the name of the state on behalf of the aggrieved
person to enforce the provisions of ss. 760.20-760. 37.

Section 9. Subsection (1) of section 760.35, Florida
Statutes, is anended to read:

760.35 Civil actions and relief; admnistrative
procedures. - -

(1) Acivil action shall be conmenced no later than 2
years after an alleged discrimnatory housing practice has

8
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1| occurred. The conputation of the 2-year period nay not include
2] any tinme during which the conplaint for administrative relief
3| is pending before the conm ssi on. However, the court shal

4| continue a civil case brought pursuant to this section or s.
5]1760.34 fromtinme to tine before bringing it to trial if the

6 | court believes that the conciliation efforts of the comm ssion
7| or local agency are likely to result in satisfactory

8| settlenent of the discrinminatory housing practice conpl ai ned

9] of inthe conplaint nade to the commi ssion or to the | oca

10 | agency and which practice forns the basis for the action in

11| court. Any sale, encunbrance, or rental consummated prior to
12 | the issuance of any court order issued under the authority of
13| ss. 760.20-760.37 and involving a bona fide purchaser

14 | encunbrancer, or tenant w thout actual notice of the existence
15 ) of the filing of a conplaint or civil action under the

16 | provisions of ss. 760.20-760.37 shall not be affected.

17 Section 10. Section 760.36, Florida Statutes, is

18 | anended to read:

19 760.36 Conciliation agreenents.--Any conciliation
20 | agreenent arising out of conciliation efforts by the Florida
21 | Comm ssion on Hunan Ri ghts Retatiens pursuant to the Fair
22 | Housi ng Act nust be agreed to by the respondent and the
23 | conpl ai nant and is subject to the approval of the conmm ssion
24 | Notwi t hstandi ng the provisions of s. 760.11(11) and (12), each
25| conciliation agreenent arising out of a conplaint filed under
26 | the Fair Housing Act shall be made public unless the
27 | conpl ai nant and t he respondent otherw se agree and the
28 | conmi ssion deternines that disclosure is not required to
29 | further the purposes of the Florida Fair Housing Act.
30 Section 11. Subsection (2) of section 760.60, Florida
31| Statutes, is anended to read:
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760.60 Discrimnatory practices of certain clubs
prohi bited; renedies.--

(2) A person who has been discrimnated against in
violation of this act may file a conplaint with the Comn ssion
on Human Ri ghts Retat+oens or with the Attorney General's
Ofice of Cvil Rights. A conplaint nust be in witing and
nmust contain such information and be in such formas the
conm ssion requires. Upon receipt of a conplaint, the
conmm ssion or the Attorney CGeneral shall provide a copy to the
person who represents the club. Wthin 30 days after
receiving a conplaint, the comm ssion or the Attorney Genera
shal |l investigate the alleged discrimnation and give notice
inwiting to the person who filed the conplaint if it intends
to resolve the conplaint. |f the conmission or the Attorney
Ceneral decides to resolve the conplaint, it shall attenpt to
elimnate or correct the alleged discrinnatory practices of a
club by informal nethods of conference, conciliation, and
per suasi on.

Section 12. Subsection (5) of section 110.112, Florida
Statutes, is anended to read:

110. 112 Affirmative action; equal enploynent
opportunity. --

(5) Any individual claimng to be aggrieved by an
unl awf ul enpl oynent practice nay file a conplaint with the
Fl ori da Commi ssion on Human Ri ghts Retatioens—asprovided—by—s—
760--16(10).

Section 13. Paragraph (n) of subsection (2) of section
110. 205, Florida Statutes, is anended to read:

110. 205 Career service; exenptions.--

(2) EXEMPT PCSI TIONS. --The exenpt positions which are
not covered by this part include the follow ng, provided that

10
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no position, except for positions established for alinted
period of tine pursuant to paragraph (h), shall be exenpted if
the position reports to a position in the career service:

(m1. |In addition to those positions exenpted by other
par agraphs of this subsection, each departnent head nay
desi gnate a maxi nrum of 20 policynaki ng or manageri al
positions, as defined by the departnent and approved by the
Adm ni stration Conmi ssion, as being exenpt fromthe Career
Service System Career service enpl oyees who occupy a
position designhated as a position in the Sel ected Exenpt
Servi ce under this paragraph shall have the right to remain in
the Career Service Systemby opting to serve in a position not
exenpted by the enpl oyi ng agency. Unless otherw se fixed by
| aw, the departnent shall set the salary and benefits of these
positions in accordance with the rules of the Sel ected Exenpt
Service; provided, however, that if the agency head determ nes
that the general counsel, chief Cabinet aide, public
informati on adm ni strator or conparable position for a Cabinet
of ficer, inspector general, or legislative affairs director
has bot h policynmaki ng and managerial responsibilities and if
t he departnent determines that any such position has both
pol i cynaki ng and managerial responsibilities, the salary and
benefits for each such position shall be established by the
departnent in accordance with the rules of the Senior
Managenent Service

2. |If otherw se exenpt, enployees of the Public
Enpl oyees Rel ati ons Commi ssi on, the Conm ssion on Hunman Ri ghts
Retations, and the Unenpl oynent Appeal s Conmi ssion, upon the
certification of their respective comm ssion heads, may be
provided for under this paragraph as nenbers of the Senior
Managenent Service, if otherwi se qualified. However, the

11
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deputy general counsels of the Public Enpl oyees Rel ations
Conmmi ssion shall be conpensated as nenbers of the Sel ected
Exenpt Servi ce.

Section 14. Paragraphs (p) and (qg) of subsection (3)
of section 119.07, Florida Statutes, 1998 Suppl enment, are
amended to read:

119. 07 Inspection, exam nation, and duplication of
records; exenptions.--

(3)

(p) Al conplaints and other records in the custody of
any unit of local governnent which relate to a conplaint of
discrimnation relating to race, color, religion, sex,
national origin, age, handicap, nmarital status, sale or rental
of housing, the provision of brokerage services, or the
financing of housing are exenpt fromthe provisions of
subsection (1) and s. 24(a), Art. | of the State Constitution
until a finding is nmade relating to probabl e cause, the
i nvestigation of the conplaint becones inactive, or the
conplaint or other record is nade part of the official record
of any hearing or court proceeding. This provision shall not
affect any function or activity of the Florida Conm ssion on
Human Ri ghts Retat+oens. Any state or federal agency which is
aut hori zed to have access to such conplaints or records by any
provi sion of |law shall be granted such access in the
furtherance of such agency's statutory duties, notwithstanding
the provisions of this section. This paragraph shall not be
construed to nodify or repeal any special or |ocal act.

(q) Al conplaints and other records in the custody of
any agency in the executive branch of state governnent which
relate to a conplaint of discrinination relating to race,
color, religion, sex, national origin, age, handicap, or

12
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1| marital status in connection with hiring practices, position
2| classifications, salary, benefits, discipline, discharge,

3 | enpl oyee perfornance, evaluation, or other related activities
4| are exenpt fromthe provisions of subsection (1) and s. 24(a),
5] At. | of the State Constitution until a finding is made

6| relating to probable cause, the investigation of the conpl aint
7 | becones inactive, or the conplaint or other record is made

8| part of the official record of any hearing or court

9| proceeding. This provision shall not affect any function or
10| activity of the Florida Comr ssion on Human Ri ghts Retations.
11| Any state or federal agency which is authorized to have access
12 | to such conplaints or records by any provision of |aw shall be
13 | granted such access in the furtherance of such agency's

14 | statutory duties, notw thstanding the provisions of this

15 | section.

16 Section 15. Paragraph (e) of subsection (1) of section
17 | 553. 77, Florida Statutes, 1998 Suppl enent, is anmended to read:
18 553.77 Specific powers of the conmm ssion.--

19 (1) The conmi ssion shall:

20 (e) Make reconmendations to, and provi de assi stance
21 | upon the request of, the Florida Conmm ssion on Hunan Ri ghts
22 | Retati+ons regarding rules relating to handi capped

23 | accessibility.

24 Section 16. Effective January 1, 2001, paragraph (f)
25| of subsection (1) of section 553.77, Florida Statutes, 1998
26 | Suppl enent, as anended by section 46 of chapter 98-287, Laws
27 | of Florida, is anmended to read:

28 553.77 Specific powers of the conmm ssion.--

29 (1) The conmi ssion shall:

30 (f) Make reconmendations to, and provi de assi stance
31| upon the request of, the Florida Conmm ssion on Hunan Ri ghts
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1| Retati+oens regarding rules relating to accessibility for

2| persons with disabilities.

3 Section 17. Any referral of a discrinmnatory practice

4| conplaint fromthe Florida Conmi ssion on Human Rights to the

5] United States Equal Enpl oynent Opportunity Conm ssion under

6| part | of chapter 760, Florida Statutes (the Florida Cvil

7] Rights Act), on or after Cctober 1, 1992, regardl ess of

8 | whether there was an authorized workshare agreenent between

9| the comm ssions, is ratified and decl ared | awf ul

10 Section 18. This act shall take effect July 1, 1999,

11 | except that this section and section 2 of this act, which

12 | anmends section 760.30(2), Florida Statutes, shall take effect

13 | upon beconing a | aw.

14

15 EE IR b A S b I S S b b S S b b S I I b S S b S

16 SENATE SUVMMARY

17 Changes the nane of the Florida Comm ssion on_ Human
Rel atfions to the Florida Conm ssion on Human Ri ghts.

18 Aut horizes and ratifies investigatory determ nations nade
y the executive director of thé conim ssion. Establishes

19 addi tional guidelines concerning discrimnation on the
basi s of handicap and sex. Authorizes the use of re?ular

20 mail and the referral of conplaints to agencies of the
Federal Governnment and to state attorneyS. Tolls the

21 statute of limtations on bringing certain civil actions
until| the conm ssion conﬁletes itS investigation into the

22 conpl ai nt underlying such an action. Authofizes the
conm ssion to bring actions to enforce fair housing |aws.

23 Revi ses the statutée of limtations for actions involving
housing discrimnation. Ratifies referrals of

24 di scrimnatory practice conpl ai nts.

25

26

27

28

29

30

31
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