Florida Senate - 1999 SB 2448
By Senator Casas

39-1151-99
1 A bill to be entitled
2 An act relating to the regul ation of
3 prof essions; anending s. 11.62, F.S.; revising
4 consi derations regardi ng deci sions by the
5 Legi sl ature to regul ate professions; anending
6 s. 455.201, F.S.; prohibiting the adoption of
7 any regulation that creates certain
8 unreasonabl e effects on job creation or
9 retention; creating s. 455.2123, F. S
10 aut hori zing the use of distance |learning for
11 conti nui ng education courses; creating s.
12 455, 2124, F.S.; authorizing the proration of
13 conti nuing education requirenents; anending s.
14 455,213, F.S.; requiring fingerprint cards to
15 acconpany certain applications; anmendi ng s.
16 455,225, F. S.; providing for the issuance of a
17 noti ce of nonconpliance to certain |icensees
18 who fail to conply with continuing education
19 requi renments; providing for the departnent to
20 petition for a determ nation of probable cause;
21 anending s. 455.517, F.S.; prohibiting the
22 adoption of certain unreasonably restrictive
23 standards or regulations; requiring |legislative
24 review of proposals to increase certain
25 regul ati ons of professions; providing an
26 ef fective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsections (3) and (4) of section 11.62
31| Florida Statutes, are anended to read
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11.62 Legislative review of proposed regul ati on of
unregul ated functions. --

(3) In determining whether to regulate a profession or
occupation, the Legislature shall consider the foll ow ng
factors:

(a) Whether the unregul ated practice of the profession
or occupation will substantially harmor endanger the public
health, safety, or welfare and whether the potential for harm
i s recogni zabl e and not renote;

(b) \Whether the practice of the profession or
occupation requires specialized skill or training, and whether
that skill or training is readily neasurable or quantifiable
so that exami nation or training requirenents would reasonably
assure initial and continuing professional or occupationa
ability;

(c) \Whether the regulation will have an unreasonabl e

effect on the job creation or job retention in the state or

wi ||l place unreasonable restrictions on the ability of

i ndi viduals who seek to practice or who are practicing a

prof essi on or occupation to find enpl oynent;
(d) te) Whether the public is or can be effectively
protected by other neans; and

(e) td)y Whether the overall cost-effectiveness and
econom ¢ inpact of the proposed regul ation, including the
i ndirect costs to consuners, will be favorable.

(4) The proponents of legislation that provides for
the regulation of a profession or occupation not already
expressly subject to state regulation shall provide, upon
request, the following information in witing to the state
agency that is proposed to have jurisdiction over the
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regulation and to the legislative committees to which the
legislation is referred:

(a) The nunber of individuals or businesses that would
be subject to the regulation

(b) The nane of each association that represents
nmenbers of the profession or occupation, together with a copy
of its codes of ethics or conduct;

(c) Docunentation of the nature and extent of the harm
to the public caused by the unregul ated practice of the
prof ession or occupation, including a description of any
conpl ai nts that have been | odged agai nst persons who have
practiced the profession or occupation in this state during
the preceding 3 years;

(d) A list of states that regul ate the profession or
occupation, and the dates of enactnent of each | aw providi ng
for such regul ation and a copy of each |aw,

(e) A list and description of state and federal |aws
t hat have been enacted to protect the public with respect to
t he profession or occupation and a statenent of the reasons
why these | aws have not proven adequate to protect the public;

(f) A description of the voluntary efforts nade by
nmenbers of the profession or occupation to protect the public
and a statenent of the reasons why these efforts are not
adequate to protect the public;

(g) A copy of any federal |egislation nmandating
regul ation;

(h) An explanation of the reasons why other types of
| ess restrictive regul ation would not effectively protect the
publi c;

(i) The cost, availability, and appropriateness of

training and exanination requirenents;
3
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(j)t The cost of regulation, including the indirect
cost to consuners, and the nethod proposed to finance the
regul ation;

(k) The cost inposed on applicants or practitioners or

on enpl oyers of applicants or practitioners as a result of the

regul ati on;

(1)) The details of any previous efforts in this
state to inplenent regulation of the profession or occupation
and

(m k) Any other information the agency or the
committee considers relevant to the analysis of the proposed
| egi sl ation.

Section 2. Subsection (4) of section 455.201, Florida
Statutes, is anended to read:

455. 201 Professions and occupations regul ated by
departnent; legislative intent; requirenents.--

(4)(a) Neither the departnment nor any Ne board mayr
neor—the—departent—shatt create unreasonably restrictive and

extraordi nary standards that deter qualified persons from

entering the various professions. Neither the departnent nor

any Ne board may;—nor—the—departrent—shalt take any action

that whieh tends to create or maintain an economni c condition

t hat unreasonably restricts conpetition, except as
specifically provided by |aw.
(b) Neither the departnent nor any board nmy create a

regul ati on that has an unreasonable effect on job creation or

job retention in this state or that places unreasonable

restrictions on the ability of individuals who seek to

practice or who are practicing a given profession or

occupation to find enpl oynent.
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1 (c) The Legislature shall evaluate proposals to

2 | increase regul ation of professions or occupations that are

3]l currently regulated to deternine their effect on job creation
4] or retention and job opportunities.

5 Section 3. Section 455.2123, Florida Statutes, is

6| created to read

7 455, 2123 Conti nui ng Education. --Boards, or the

8 | departnent when there is no board, may by rul e provide that

9| distance learning may be used to satisfy continuing education
10 | requi renents.

11 Section 4. Section 455.2124, Florida Statutes, is

12 | created to read:

13 455. 2124 Proration of Education.--A board, or the

14 | departnent when there is no board, nay:

15 (1) Prorate continuing education for new |licensees by
16 | requiring half of the required continuing education for any
17 | applicant who becones licensed with nore than half of the

18 | renewal period renmining and no continuing education for any
19 | applicant who becones licensed with half or less than hal f of
20| the renewal period renmining; or

21 (2) Require no continuing education until the first

22| full renewal cycle of the |icensee.

23

24 | These options shall also apply when continuing education is
25| first required or when the nunber of hours is increased.

26 Section 5. Subsection (10) is added to section

27 | 455.213, Florida Statutes, 1998 Suppl enent, to read:

28 455,213 General |icensing provisions.--

29 (10) For any profession requiring fingerprints as part
30| of the registration, certification, or |licensing process or
31| for any profession requiring proof of good noral character, a
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1| fingerprint card containing the fingerprints of the applicant
2 | must acconpany all applications for registration, |licensure,

3] and certification. The fingerprint card shall be forwarded to
41 the Division of CGimnal Justice Information Systens within

5| the Departnment of Law Enforcenent and to the Federal Bureau of
6| Investigation in order to determ ne whether the applicant has
7] acrimnal history record. The infornmati on obtai ned shall be

8 | used to deternine whether the applicant is statutorily

9]l qualified for registration, licensure, or certification

10 Section 6. Subsections (3) and (4) of section 455.225
11| Florida Statutes, 1998 Suppl enent, are anended to read:

12 455,225 Disciplinary proceedings.--Disciplinary

13 | proceedi ngs for each board shall be within the jurisdiction of
14 | t he departnent.

15 (3)(a) As an alternative to the provisions of

16 | subsections (1) and (2), when a conplaint is received, the

17 | departnent nmay provide a |icensee with a notice of

18 | nonconpliance for an initial offense of a mnor violation. A
19| violation is a mnor violation if it does not denonstrate a
20| serious inability to practice the profession, result in
21 | economic or physical harmto a person, or adversely affect the
22 | public health, safety, or welfare or create a significant
23| threat of such harm Each board, or the departnent if there is
24 | no board, shall establish by rule those violations which are
25| minor violations under this provision. Failure of a |licensee
26 | to take action in correcting the violation within 15 days
27 | after notice may result in the institution of regular
28 | di sciplinary proceedings.
29 (b) The departnent may issue a notice of nonconpliance
30| for an initial offense of a mnor violation, notw thstanding a
31
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board's failure to designate a particular minor violation by
rul e as provided in paragraph (a).
(c) When a licensee is charged with failure to conply

wi th continui ng-education requirenments, the departnent's or

board's, as appropriate, initial response nmay only be to issue

a notice of nonconpliance, including granting the |licensee a

reasonable tine to conply. However, if the departnment finds

that the licensee's failure to conply was done knowi ngly, the

departnent or board, as appropriate, nay |evy any other

penalty otherw se available to it under the circunstances.

Thi s paragraph does not apply to any |licensee whose failure to

conply with continuing-education requirenents i s not grounds

for discipline but whose conpliance is only a prerequisite for

renewal .

(4) The determ nation as to whether probable cause
exi sts shall be nade by najority vote of a probable cause
panel of the board, or by the departnent, as appropriate. Each
regul atory board shall provide by rule that the determ nation
of probabl e cause shall be nmade by a panel of its nenbers or
by the departnent. Each board may provide by rule for nultiple
probabl e cause panel s conposed of at |east two nmenbers. Each
board nay provide by rule that one or nore nenbers of the
panel or panels may be a fornmer board nenber. The | ength of
termor repetition of service of any such forner board nenber
on a probabl e cause panel nmay vary according to the direction
of the board when aut horized by board rule. Any probabl e cause
panel nust include one of the board's forner or present
consuner nenbers, if one is available, willing to serve, and
is authorized to do so by the board chair. Any probabl e cause
panel nust include a present board nenber. Any probabl e cause
panel nust include a former or present professional board
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nmenber. However, any forner professional board nenber serving
on the probable cause panel nust hold an active valid |license
for that profession. Al proceedings of the panel are exenpt
froms. 286.011 until 10 days after probable cause has been
found to exist by the panel or until the subject of the

i nvestigation waives his or her privilege of confidentiality.
The probabl e cause panel may nmake a reasonabl e request, and
upon such request the departnment shall provide such additiona
i nvestigative information as is necessary to the deternination
of probable cause. A request for additional investigative
information shall be made within 15 days fromthe date of
recei pt by the probabl e cause panel of the investigative
report of the departnent. The probabl e cause panel or the
departnent, as may be appropriate, shall nmake its

determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time limts. In lieu of a finding of probabl e cause, the
probabl e cause panel, or the departnent when there is no
board, may issue a |letter of guidance to the subject. If,
within the 30-day tine limt, as may be extended, the probable
cause panel does not nmake a determnination regarding the

exi stence of probable cause or does not issue a letter of

gui dance in lieu of a finding of probable cause, the
departnent, for disciplinary cases under its jurisdiction

nmust rmake a determination regarding the existence of probable
cause within 10 days after the expiration of the tine limt.

If the probabl e cause panel finds no probable cause, the

departnment may petition within 10 days for a deternination of

t he exi stence of probable cause, pursuant to s. 120.574. Such

proceedi ngs nust be held confidential, as provided in s.
8
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455, 225(10). The administrative | aw judge's order shal
constitute final action regarding the exi stence of probable

cause. | f the probable cause panel finds that probable cause
exists, it shall direct the departnent to file a forma
conpl ai nt against the |icensee. The departnment shall follow
the directions of the probable cause panel regarding the
filing of a formal conplaint. If directed to do so, the
departnment shall file a formal conpl ai nt agai nst the subject
of the investigation and prosecute that conplaint pursuant to
chapter 120. However, the departnent nay decide not to
prosecute the conplaint if it finds that probable cause had
been i nprovidently found by the panel. In such cases, the
departnment shall refer the matter to the board. The board nay
then file a formal conplaint and prosecute the conpl ai nt
pursuant to chapter 120. The departnent shall also refer to
the board any investigation or disciplinary proceedi ng not
before the Division of Adm nistrative Hearings pursuant to
chapter 120 or otherw se conpleted by the departnent within 1
year after the filing of a conplaint. The departnent, for

di sciplinary cases under its jurisdiction, nust establish a
uniformreporting systemto quarterly refer to each board the
status of any investigation or disciplinary proceeding that is
not before the Division of Adm nistrative Hearings or

ot herwi se conpleted by the departnment within 1 year after the
filing of the conplaint. A probable cause panel or a board
may retain independent |egal counsel, enploy investigators,
and continue the investigation as it deens necessary; al
costs thereof shall be paid fromthe Professional Regul ation
Trust Fund. Al proceedi ngs of the probabl e cause panel are
exenmpt froms. 120.525.
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1 Section 7. Subsection (4) of section 455.517, Florida
2| Statutes, is anended to read:

3 455.517 Professions and occupations regul ated by

4 | departnent; legislative intent; requirenents.--

5 (4) (a) Neither Ne—beard,—nor the departnment nor any

6 | board may;—shat create unreasonably restrictive and

7 | extraordi nary standards that deter qualified persons from

8 | entering the various professions. Neither Ne—beare,—ner the

9 | departnent nor any board may;—shatt take any action that whieh
10 | tends to create or maintain an econonic condition that

11 | unreasonably restricts conpetition, except as specifically

12 | provided by | aw

13 (b) Neither the departnent nor any board namy create a
14 | regul ation that has an unreasonable effect on job creation or
15 job retention in this state or that places unreasonabl e

16 | restrictions on the ability of individuals who seek to

17 | practice or who are practicing a profession or occupation to
18 | find enpl oynent.

19 (c) The Legislature shall evaluate proposals to

20 | i ncrease regul ati on of professions or occupations to deternine
21 | their effect on job creation or retention and enpl oynent

22 | opportuniti es.

23 Section 8. This act shall take effect upon becoming a
24 | | aw.

25

26

27

28

29

30

31
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2 SENATE SUVMMARY

3 Revi ses nunerous provisions related to _the Departnent of
Busi ness and Prof essional Regul ation. Revises

4 considerations regarding |egislative decisions to
regul ate professions. Prohibits the adoption of

5 regul ations that create certain unreasonable effects on
ob creation or retention. Authorizes the use of distance

6 earning for continuing education courses; authorizes the

roration of such courSe requirenents. Requires

7 ingerprint cards to acconpany certain applications.
Aut hori zes the issuance of a hotice of nonconpliance for

8 certain contan|ng education requi rement viol ations.
Provides for the departnent to petition for a ]

9 determ nati on of probable cause. Requires |egislative
review of proposals to increase certain regulation of

10 pr of essi ons. PSee bill for details.)

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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