Florida Senate - 1999 SB 2536
By Senator Diaz-Bal art

37-825-99

1 A bill to be entitled

2 An act relating to underground storage tank

3 systens and the petrol eum contamni nation cl eanup
4 program anending s. 376.301, F.S.; redefining
5 the term"facility"; amending s. 376.305, F.S.
6 providing a deadline for submittal of an

7 appl i cati on under the Abandoned Tank

8 Restoration Program anending s. 376.3071

9 F.S.; providing for funding; providing

10 exceptions fromcost recovery for sites

11 eligible for petrol eum contam nati on cl eanup
12 fundi ng; deleting provisions relating to

13 nonr ei nbur sabl e vol untary cl eanup; authori zing
14 t he Departnent of Environmental Protection to
15 recover overpaynents of certain rei nbursenent
16 clains; providing for the termnation of

17 negoti ations after a specified tine; deleting
18 provisions relating to an exclusion from

19 participation in the petrol eum contanination
20 participation programfor persons who know ngly
21 acquire title to contani nated property;
22 creating s. 376.30714, F.S.; providing
23 authority for the departnent and owners of
24 exi sting contam nated property eligible for
25 state-funded site cleanup to enter into a
26 cost-sharing agreenent for site rehabilitation
27 when a new di scharge occurs; providing an
28 ef fective date.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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Section 1. Subsection (18) of section 376.301, Florida
Statutes, 1998 Supplenent, is anended to read:
376.301 Definitions of terns used in ss.
376.30-376.319, 376.70, and 376.75.--Wen used in ss.
376. 30-376.319, 376.70, and 376.75, unless the context clearly
requires otherwise, the term
(18) "Facility" neans:

(a) A nonresidential |ocation containing, or which
cont ai ned, any underground stationary tank or tanks which
contai n hazardous substances or pollutants and have individua
storage capacities greater than 110 gallons, or any
aboveground stationary tank or tanks which contain pollutants
which are liquids at standard anbi ent tenperature and pressure
and have individual storage capacities greater than 550
gall ons. This subsection shall not apply to facilities covered
by chapter 377, or containers storing solid or gaseous
pol lutants, and agricultural tanks having storage capacities
of less than 550 gallons; -

(b) A residential |ocation containing any underground

stationary tank or tanks that contai n hazardous substances or

pol l utants and have individual storage capacities of 1,100

gallons or greater; or

(c) A location containing any underground petrol eum

storage system having individual storage capacities greater

than 110 gal l ons or an aboveground petrol eum storage system

havi ng i ndi vi dual capacities greater than 550 gal |l ons where

the petrol eum storage systemis used primarily for the

generation of energency electric power during disruption of

normal utility services.

2
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Thi s subsection does not apply to facilities covered by

chapter 377, containers storing solid or gaseous pollutants,

or agricultural tanks having storage capacities of |ess than

550 gal | ons.
Section 2. Subsections (1) and (6) of section 376. 305,
Fl ori da Statutes, are anended to read

376. 305 Renoval of prohibited discharges.--

(1) Any person discharging a pollutant as prohibited
by ss. 376.30-376.319 shall inmediately undertake to contain,
renove, and abate the discharge in accordance with the
criteria established in s. 376.3071(5)(b) and departnent rul es
adopt ed t hereunder te—the—satistactionof—thedepartrent.

However, such an undertaking to contain, renove, or abate a

di scharge shall not be deened an adm ssion of responsibility
for the discharge by the person taking such action
Notwi t hstanding this requirenent, the departnent nmay undertake
the renoval of the discharge and may contract and retain
agents who shall operate under the direction of the

depart nent.

(6) The Legislature created the Abandoned Tank
Restoration Programin response to the need to provide
financial assistance for cleanup of sites that have abandoned
petrol eum storage systens. For purposes of this subsection the
term "abandoned petrol eum storage systent shall nean any
petrol eum storage systemthat has not stored petrol eum
products for consunption, use, or sale since March 1, 1990.
The departnent shall establish the Abandoned Tank Restoration
Programto facilitate the restoration of sites contaninated by
abandoned petrol eum storage systens.

(a) To be included in the program

3
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1. An application nust be submitted to the departnent
by June 30, 1996, certifying that the system has not stored
petrol eum products for consunption, use, or sale at the
facility since March 1, 1990.

2. The owner or operator of the petrol eum storage
systemwhen it was in service nust have ceased conducting
busi ness invol ving consunption, use, or sale of petrol eum
products at that facility on or before March 1, 1990.

3. The site is not otherwise eligible for the cleanup
prograns pursuant to s. 376.3071 or s. 376.3072.

(b) In order to be eligible for the program petroleum
storage systenms fromwhich a discharge occurred nust be cl osed
in accordance with departnent rules prior to an eligibility
determ nation. However, if the departnent determ nes that the
owner of the facility is financially unable to conply with the
departnent's petrol eum storage system closure requirenents and
all other eligibility requirenents are net, the petrol eum
storage systemclosure requirenents shall be waived. The
departnent shall take into consideration the owner's net worth
and the economc inpact on the owner in naking the
determ nation of the owner's financial ability. Applications

| , , . . loadli bt . L for

Abandoned- Tank- Rest or ati on- Program owners who are financially

unable to conply nust be received by the departnent by

Decenber 31, 1999. The departnent nmay not accept any

application received after Decenber 31, 1999.

(c) Sites accepted in the programw |l be eligible for
site rehabilitation funding as provided in s. 376.3071(12) or
s. 376.30711, as appropriate.

(d) The following sites are excluded fromeligibility:

1. Sites on property of the Federal Governnent;

4
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2. Sites contam nated by pollutants that are not
pet rol eum product s;

3. Sites where the departnent has been denied site
access; or

4. Sites which are owned by any person who had
know edge of the polluting condition when title was acquired
unl ess that person acquired title to the site after issuance
of a notice of site eligibility by the departnent.

(e) Participating sites are subject to a deductible as
deternmined by rule, not to exceed $10, 000.

The provisions of this subsection do not relieve any person
who has acquired title subsequent to July 1, 1992, fromthe
duty to establish by a preponderance of the evidence that he
or she undertook, at the tinme of acquisition, all appropriate
inquiry into the previ ous ownership and use of the property
consistent with good commercial or customary practice in an
effort to mnimze liability, as required by s. 376.308(1)(c).

Section 3. Paragraph (c) of subsection (5), paragraphs
(a) and (b) of subsection (7), subsection (11), paragraph (k)
of subsection (12), and paragraphs (c) and (g) of subsection
(13) of section 376.3071, Florida Statutes, are anmended to
read:

376.3071 Inland Protecti on Trust Fund; creation
pur poses; funding.--

(5) SITE SELECTI ON AND CLEANUP CRI TERI A. - -

(c) The departnent may provide funding for shaH-

reguire source renoval activities, if warranted and
cost-effective pursuant to paragraph (b), at each site

eligible for restoration funding fromthe Inland Protection
Trust Fund. Funding for source renoval activities may be
5
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provided in advance of i+ the order established by the

priority ranking system pursuant to paragraph (a) for site
cl eanup activities, however, a separate prioritization for

source renoval nust be established consistent with paragraph

(a). No nore than $5 nillion may be encunbered fromthe Inland

Protection Trust Fund in any fiscal year for source renoval

activities conducted in advance of the priority order

established for site cleanup activities under paragraph (a).

Once source renpval at a site is conplete, the departnent
shal|l reevaluate the site to determ ne the degree of active
cl eanup needed to continue. Further, the departnent shal
determine if the reevaluated site qualifies for nonitoring
only or if no further action is required to rehabilitate the
site. |If additional site rehabilitation is necessary to reach
no further action status, the departnent is encouraged to
utilize natural attenuation and nonitoring where site
conditions warrant.

(7) DEPARTMENTAL DUTY TO SEEK RECOVERY AND
REI MBURSEMENT. - -

(a) Except as provided in ss. 376.305(6) and 376. 3072
and subsections subseet+on (9) and (13)and as ot herw se
provided by | aw, the departnent shall recover to the use of

the fund froma person or persons at any tine causing or
havi ng caused the discharge or fromthe Federal Governnent,
jointly and severally, all suns owed or expended fromthe
fund, pursuant to s. 376.308, except that the departnment nay
decline to pursue such recovery if it finds the anopunt
i nvolved too snmall or the likelihood of recovery too
uncertain. Suns recovered as a result of damage due to a
di scharge related to the storage of petrol eumor petrol eum
products or other simlar disaster shall be apportioned

6
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1| between the fund and the General Revenue Fund so as to repay
2| the full costs to the General Revenue Fund of any suns

3| disbursed therefromas a result of such disaster. Any request
4| for reinbursenent to the fund for such costs, if not paid

5| within 30 days of denmand, shall be turned over to the

6 | departnent for collection

7 (b) Except as provided in ss. 376.305(6) and 376. 3072
8 | and subsecti ons stubseetion (9) and (13)and as ot herw se

9| provided by law, it is the duty of the departnent in

10 | adninistering the fund diligently to pursue the reinbursenent
11| to the fund of any sum expended fromthe fund for cleanup and
12 | abatenent in accordance with the provisions of this section or
13| s. 376.3073, unless the departnent finds the anount invol ved
14 ) too small or the likelihood of recovery too uncertain. For
15| the purposes of s. 95.11, the linitation period wthin which
16 [ to institute an action to recover such suns shall conmence on
17 | the last date on which any such suns were expended, and not
18 | the date that the discharge occurred.

19 (11) &)y Vol untary cleanup.--Nothing in this section

20 | shall be deened to prohibit a person fromconducting site

21 | rehabilitation either through his or her own personnel or

22 | through responsi ble response action contractors or

23 | subcontractors when such person is not seeking site

24 | rehabilitation funding fromthe fund. Such voluntary cl eanups
25| must neet all applicable environnental standards.

26 thy—Nenreirrbursable—voetuntary—cteanup—For—sttes—wth
27 | releases—reportedprior—toJantary—1,—1995—thedepartrent

28 . . . . N .

29 ettt I . F I _hiet

30 | the—foeHowng—econdi-tions:-

31
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(12) REI MBURSEMENT FOR CLEANUP EXPENSES. - - Except as
provided in s. 2(3), chapter 95-2, Laws of Florida, this
subsection shall not apply to any site rehabilitation program
task initiated after March 29, 1995. Effective August 1, 1996,

9
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i)
no further site rehabilitation work on sites eligible for
state-funded cleanup fromthe Inland Protection Trust Fund
shall be eligible for reinbursenent pursuant to this
subsection. The person responsible for conducting site
rehabilitation may seek rei nbursenent for site rehabilitation
programtask work conducted after March 28, 1995, in
accordance with s. 2(2) and (3), chapter 95-2, Laws of
Florida, regardless of whether the site rehabilitation program
task is conpleted. A site rehabilitation programtask shal

be considered to be initiated when actual onsite work or

engi neeri ng design, pursuant to chapter 62-770, Florida

Adm ni strative Code, which is integral to perforning a site
rehabilitation programtask has begun and shall not include
contract negotiation and execution, site research, or project
pl anning. Al reinbursenent applications pursuant to this
subsection nust be subnitted to the departnent by January 3,
1997. The departnent shall not accept any applications for
rei mbursenent or pay any clains on applications for

rei mbursenent received after that date; provided, however if
an application filed on or prior to January 3, 1997, was
returned by the departnent on the grounds of untinely filing,
it shall be refiled within 30 days after the effective date of
this act in order to be processed.

(k) Audits.--

1. The departnent is authorized to performfinancial
and technical audits in order to certify site restoration
costs and ensure conpliance with this chapter. The departnent
shal | seek recovery of any overpaynents based on the findings
of these audits or audits conducted by the Auditor Ceneral

The departnment nust commence any audit within 5 years after

10
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i)
the date of reinbursenent, except in cases where the
departnent all eges specific facts indicating fraud.

2. Upon deternination by the departnment that any
portion of costs which have been rei nbursed are disall owed,
the departnent shall give witten notice to the applicant
setting forth with specificity the allegations of fact which
justify the departnent's proposed action and ordering
repaynent of disallowed costs within 60 days of notification
of the applicant.

3. In the event the applicant does not make paynent to
the departnment within 60 days of receipt of such notice, the
departnent shall seek recovery in a court of conpetent
jurisdiction to recover reinbursenent overpaynents made to the
person responsi ble for conducting site rehabilitation, unless
the departnent finds the anount involved too small or the
i kelihood of recovery too uncertain.

4. |In addition to the anount of any overpaynment, the
applicant shall be liable to the departnent for interest of 1
percent per nonth or the prinme rate, whichever is less, on the
anmount of overpaynment, fromthe date of overpaynent by the
departnment until the applicant satisfies the departnent's
request for repaynent pursuant to this paragraph. The
calculation of interest shall be tolled during the pendency of
any litigation.

5. Financial and technical audits frequently are
conducted under this section many years after the site
rehabilitation activities were perforned and the costs
exam ned in the course of the audit were incurred by the
person responsible for site rehabilitation. During the
i nterveni ng span of years, the departnent's rule requirenents
and its related guidance and other nonrule policy directives

11
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i)
may have changed significantly. The Legislature finds that it
may be appropriate for the departnent to provide relief to
persons subject to such requirenents in financial and
technical audits conducted pursuant to this section

a. The departnent is authorized to grant variances and
wai vers fromthe docunentation requirenents of subparagraph
(e)2. and fromthe requirenents of rules applicable in
techni cal and financial audits conducted under this section
Vari ances and wai vers shall be granted when the person
responsible for site rehabilitation denonstrates to the
departnent that application of a financial or technica
auditing requirenent would create a substantial hardship or
woul d violate principles of fairness. For purposes of this
subsection, "substantial hardshi p" neans a denonstrated
econom ¢, technological, legal, or other type of hardship to
t he person requesting the variance or waiver. For purposes of
this subsection, "principles of fairness" are violated when
the application of a requirenent affects a particular person
in a manner significantly different fromthe way it affects
other simlarly situated persons who are affected by the
requi rement or when the requirenent is being applied
retroactively without due notice to the affected parties.

b. A person whose reinbursed costs are subject to a
financial and technical audit under this section may file a
witten request to the departnent for grant of a variance or
wai ver. The request shall specify:

(1) The requirenent fromwhich a variance or waiver is
r equest ed.

(I'1) The type of action requested.

(111) The specific facts which would justify a waiver
or variance.

12
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1 (1'V) The reason or reasons why the requested variance

2| or waiver would serve the purposes of this section.

3 c. Wthin 90 days after receipt of a witten request

4| for variance or waiver under this subsection, the departnent

5] shall grant or deny the request. |If the request is not granted

6| or denied within 90 days of receipt, the request shall be

7 | deened approved. An order granting or denying the request

8| shall be in witing and shall contain a statenent of the

9| relevant facts and reasons supporting the departnent's action

10 | The departnent's decision to grant or deny the petition shal

11 | be supported by conpetent substantial evidence and is subject

12 | to ss. 120.569 and 120.57. Once adopted, nodel rules

13 | prormul gated by the Admi ni stration Conm ssion under s. 120.542

14 | shall govern the processing of requests under this provision

15 | however, the departnment may process requests prior to the

16 | adoption of those nodel rules.

17 6. The Conptroller nay audit the records of persons

18 | who receive or who have received paynents pursuant to this

19 | chapter in order to verify site restoration costs, ensure

20| conpliance with this chapter, and verify the accuracy and

21 | conpl eteness of audits perforned by the departnent pursuant to

22 | this paragraph. The Conptroller nmay contract with entities or

23| persons to performaudits pursuant to this subparagraph. The

24 | Conptroller shall conmence any audit within 1 year after the

25 | departnent's conpletion of an audit conducted pursuant to this

26 | paragraph, except in cases where the departnent or the

27 | Comptroller alleges specific facts indicating fraud.

28 (13) PETROLEUM CLEANUP PARTI CI PATI ON PROGRAM - - To

29 | encourage detection, reporting, and cleanup of contani nation

30 | caused by di scharges of petrol eum or petrol eum products, the

31| departnment shall, within the guidelines established in this
13
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i)
subsection, inplement a cost-sharing cleanup programto
provide rehabilitation funding assistance for all property
contam nated by di scharges of petrol eum or petrol eum products
occurring before January 1, 1995, subject to a copaynent
provided for in a preapproved site rehabilitation agreenent.
Eligibility shall be subject to an annual appropriation from
the Inland Protection Trust Fund. Additionally, funding for
eligible sites shall be contingent upon annual appropriation
i n subsequent years. Such continued state funding shall not
be deened an entitlenent or a vested right under this
subsection. Eigibility in the programshall be

not wi t hst andi ng any other provision of |aw, consent order
order, judgnent, or ordinance to the contrary.

(c) Upon notification by the departnent that
rehabilitation funding assistance is available for the site
pursuant to subsection (5) and s. 376.30711, the owner
operator, or person otherw se responsible for site
rehabilitation shall provide the departnent with a limted
contam nati on assessnent report and shall enter into a
preapproved site rehabilitation agreenent with the depart nment
and a contractor qualified under s. 376.30711(2)(b). The
agreenent shall provide for a 25-percent copayment by the
owner, operator, or person otherw se responsible for
conducting site rehabilitation. The owner, operator, or
person ot herwi se responsi ble for conducting site
rehabilitation shall adequately denonstrate the ability to
neet the copaynent obligation. The linmited contam nation
assessnent report and the copaynent costs may be reduced or
elimnated if the owner and all operators responsible for
restoration under s. 376.308 denobnstrate that they are
financially unable to conply with the copaynent and linited

14
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contam nati on assessnent report requirenents. The depart nent
shal |l take into consideration the owner's and operator's net

worth in nmaking the determ nation of financial ability. |If the
departnent and the owner, operator, or person ot herw se

responsible for site rehabilitation are unable to conplete

negoti ati ons of the cost-sharing agreenent within 120 days

after commenci ng negoti ations, the departnent shall termnate

the negotiation; the site becones ineligible for state funding

under this subsection; and all liability protections provided

under this subsection are revoked.

(g) The followi ng shall be excluded from participation
in the program

1. Sites at which the departnent has been denied
reasonabl e site access to inplenent the provisions of this
secti on.

2. Sites that were active facilities when owned or
operated by the Federal Governnent.

3. Sites that are identified by the United States
Envi ronnental Protection Agency to be on, or which qualify for
listing on, the National Priorities List under Superfund.

Thi s exception does not apply to those sites for which
eligibility has been requested or granted as of the effective
date of this act under the Early Detection Incentive Program
establ i shed pursuant to s. 15, chapter 86-159, Laws of

Fl ori da.

4. The contanmination is covered under the Early
Detection Incentive Program the Abandoned Tank Restoration
Program or the PetroleumLiability and Restoration |nsurance
Program in which case site rehabilitation funding assi stance
shal | continue under the respective program

15
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12

13 Section 4. Section 376.30714, Florida Statutes, is

14 | created to read:

15 376.30714 Site rehabilitation agreenents.--

16 (1) In addition to the legislative findings provided
171 in s. 367.3071, the Legislature finds that:

18 (a) The provisions of s. 376.3071(5)(a) and s.

19 | 376. 30711 have del ayed cleanup of lowpriority sites

20| determined to be eligible for state fundi ng under ss. 376. 305,
21 | 376.3071 and 376.3072.

22 (b) While conpliance with the departnent's rul es

23 | pertaining to storage tank systens is expected to

24 | significantly dininish the occurrence and extent of discharges
25| of petrol eum products from petrol eum st orage systens,

26 | di scharges fromthese systens and di scharges at sites with

27 | existing contanination nmay still occur. In sone cases, it nay
28 | be difficult to distinguish between discharges that have been
29 | determined to be eligible for state funding fromthose

30 | di scharges reported after Decenber 31, 1998, which are

31| ineligible for state funding.

16
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(c) Beginning January 1, 1999, restoration coverage
under s. 376.3072(2)(d) is not provided for discharges of

petrol eum products from petrol eum storage systens that are

reported to the departnent after Decenber 31, 1998. This will

result in discharges that are ineligible for state-funded

cl eanup on sites with existing contam nation

(d) It is necessary for the discharger and may be

desirable for the departnent to address the requirenents for

cl eanup of discharges of petrol eum products reported to the

departnent after Decenber 31, 1998, which occur at sites with

exi sting contanination

(e) It is appropriate for persons assum ng

responsibility for cleanup of such di scharges occurring after

Decenber 31, 1998, at sites with existing contam nation to

share the costs associated with managi ng and conducti ng

cl eanup of those discharges, upon application to the

departnent and in accordance with a priority established for

such cleanup in a negotiated site-rehabilitation agreenent.

(2) For the purposes of this section only, the term

(a) "New discharge" neans a di scharge of petrol eum

products reported after Decenber 31, 1998, occurring at a site

havi ng exi sting contanination

(b) "Existing contam nation" means contanination that

has been determ ned by the departnent to be eligible for

stat e-funded cl eanup under s. 376.305, s. 376.3071, or s.

376. 3072 before the new di schar ge.

(c) "Qualified site" neans a site at which there is

new di scharge and for which the applicant has entered into a

site-rehabilitation agreenent with the departnent.

(d) "Applicant" neans a facility owner, operator

di scharger, or entity accepting responsibility for cleanup of

17

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1999 SB 2536

Flori
37-825-99

a new di scharge on a qualified site who has entered into a

site-rehabilitation agreenent with the departnent. Execution

of the site-rehabilitation agreenent does not constitute an

admi ssion of liability for the new di scharge by the applicant.

(3) Free product attributable to a new di scharge nust

be renoved to the extent practicable and in accordance with

departnment rules at the expense of the owner, operator, or

ot her responsible party. Free product renoval attributable to

exi sting contan nation nust be perforned in accordance with s.
376.3071(5)(c) or s. 376.30711(1)(b) and with departnent
rul es.

(4) Beginning January 1, 1999, the departnent may

negotiate and enter into site-rehabilitation agreenents with

applicants at sites at which there is existing contanination

and at which a new discharge occurs. The site-rehabilitation

agreenent nust include, but need not be linmted to, provisions

establishing the funding responsibilities of the departnent

and the applicant for cleanup of the qualified site,

establ i shing procedures to guarantee the applicant's

conmmtnent to pay its agreed-upon anount of site

rehabilitation as set forth in the agreenent, and establishing

the priority in which cleanup of the qualified site wll

occur. Under any negotiated site-rehabilitati on agreenent, the

applicant will be responsible for no nore than the cl eanup

costs at the qualified site which are attributable to the new

di scharge; however, the paynent of any applicabl e deducti bl es,

copaynents, or other programeligibility requirenents under
ss. 376.305, 376.3071, and 376.3072 continue to apply to the
exi sting contam nati on and nust be accounted for in the

negoti ated site-rehabilitation agreenent. The departnent nay
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preapprove or conduct additional assessnent activities at the

site.
(5) Applications for site-rehabilitation agreenents

may be subnitted to the departnment not |ater than 120 days

after discovery of the new di scharge, on fornms and in

accordance with instructions provided by the departnent, and

nmust i nclude, but need not be limted to:

(a) Alinmted contam nation-assessnent report that is

sufficient to denpnstrate the extent of the new discharge and

that nmay include any other evidence relevant to establish the

extent or volune of the new di scharge or the inpact of the new

di scharge relative to the existing contamnation in order to

determ ne the appropriate funding responsibilities of the

applicant and the departnent. The linmted

cont am nati on-assessnent report shall be used as a basis for

establishing the site-rehabilitation funding responsibilities

bet ween the applicant and the departnent for the new di scharge

and the existing contanination and for establishing the

priority in which cleanup of the new di scharge and the

exi sting contanination will occur, based on s. 376.3071(5)(b)

and taking into consideration the cost effectiveness

associated with the timng of site-rehabilitation activities.

(b) Certification by the applicant that the applicant

has the prerequisite authority to enter into the

site-rehabilitation agreenent.

(6) Any costs incurred by the applicant in conplying

wi th subsection (5) are not refundable fromthe Inl and

Protection Trust Fund.

(7) Only one application may be subnmitted for any new

di scharge under this section

19
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(8) |If the departnent and the applicant are unable to

agree on the apportionnent of the funding responsibilities for

a site otherwise qualified under this section, the provisions

of chapter 120 apply. The admi nistrative |law judge shall, in

nmaki ng any determ nati ons or reconmendati ons regardi ng the

apportionnment of the funding responsibilities of the

departnent and the applicant for the new di scharge and the

exi sting contani nation, consider any adni ssible evidence

relating to apportionnent of the discharges.

(9) The following are not covered by this section

(a) New discharges from storage systens owned or

operated by the Federal Governnent when the new di scharge

occurred.
(b) New discharges at facilities that failed to

correct a violation cited in a previous conpliance inspection

when that failure contributed to or was the cause of the new

di schar ge.
(c) New discharges intentionally caused by the owner

operator, responsible party, or applicant.

(d) Sites to which the departnment has been deni ed

access.
(e) New discharges at sites that are identified by the

United States Environnental Protection Agency to be on or that

qualify for listing on the National Priorities List under

Superfund. This exception does not apply to those sites for

which eligibility has been requested or granted as of the

effective date of this section under the Early Detection

I ncentive Program

(f) New discharges at sites where the person or entity

required to report the new di scharge upon its di scovery as

required by departnent rule, or where the person or entity
20
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required to initiate free product recovery, as required by

departnent rule, failed to do so.

(10) Negotiations for agreements under this section

will commence in the order received, based on the date of the

application. |If the departnent is unable to conplete

negotiati ons of the agreenent within 90 days after comencing

negoti ati ons, the departnment shall terninate negotiations with

the applicant and the site shall receive no further

consi deration under this section. However, if the parties are

negotiating under this section in good faith and need

additional time in which to continue negotiations, the parties

nmay agree to continue negotiations.

(11) Site rehabilitation conducted at qualified sites
nmust be conducted under ss. 376.3071(5)(b) and 376.30711. |If
the terns of the agreenent are not fulfilled by the

application, the applicant forfeits any right to continued

funding for any site rehabilitation work under the agreenent

and is subject to enforcenent action by the departnent or

| ocal governnent to conpel cleanup of the new di schar ge.

(12) The departnent nmamy enter into agreenents under

this section for a total of up to $5 million in each fisca

year, subject to annual appropriation. However, a qualified

site may not be approved for nore than $250, 000 of cleanup

activity in each fiscal year. The funding limtations under
ss. 376.305, 376.3071, and 376.3072 continue to apply to the
exi sting contanination

(13) New discharges otherwi se neeting the criteria of

this section or any site-rehabilitati on agreenent made under

this section do not create an independent entitlenent to

continued restoration funding or to cleanup of the existing

contam nation in advance of its previous priority order.
21
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1 (14) Upon execution of the site-rehabilitation

2 | agreenent, neither the departnent nor any |ocal governnment nay
3| pursue any judicial or enforcenent action to conpe

4 | rehabilitation of the new discharge that is the subject of the
5| agreenent so long as the applicant remains in conpliance with
6| the terns and conditions of the agreenment. However, if state
7 | funding of any agreenent entered into under this section is

8 | di scontinued, the provisions of this subsection no | onger

9| apply to the new di scharge. For purposes of chapter 95, a

10 | cause of action by the departnent or any |ocal government to
11 | conpel cl eanup of the new discharge or to conpel paynent of
12 | costs of the new di scharge does not accrue during the tine

13| that the site-rehabilitation agreenent is in effect.

14 (15) This section does not preclude the departnment

15| from pursuing penalties in accordance with ss. 376.303(1) (k)
16 | and 376.311 for violations of any law or any rule, order,

17 | pernmit, registration, or certification adopted or issued by
18 | the departnent under its lawful authority.

19 Section 5. This act shall take effect upon becoming a
20| l aw.
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2 SENATE SUMVARY
3 For purposes of the law relating to underground storage
4 tank systens and the petrol eum Contam nation cl eanup
rogram
.p g 1. Redefines the tern1"faci|ity" to include systens
5| with capacities greater than 1,100 gallons and systens used
primarily for geheration of_energencx el ectric power.
6 2, Provides a deadline for the submttal of an
appl i cati on_under the Abandoned Tank Restoration Program
7 . 3. _Provides for funding of source renpval in advance
of site prIOFItY or ders.
8 .. 4. Deletes nonreinbursable voluntary cl eanup
provi si ons. _ _
9 5. Authorizes the Departnent of Environnental
Protection to recover overpaynents based on audits by the
10 | Audi tor Ceneral, _ . CoL
.. Provides for the ternination of negotiations of
11 cost-sharlng agreenents after 120 days.
7. _Elimnates exclusion fromthe petrol eum
12 | contami nati on partlc!Patlon program for any person who
knowi ngly acquires title to confam nated property. o
13 ~8. Authorizes the department and owners of existing
contam nated property eligible for state-funded site cleanup
14| to enter into a cost-sharing agreenent for site rehabilitation
15 when a new di scharge occurs.
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