ENRCLLED

1999 Legislature CS/HB 311 & CS/HB 243, First Engrossed
1
2 An act relating to suits by and against the
3 Departnent of Transportation and public
4 authorities; anending s. 337.11, F.S.
5 repealing authority for owner controlled
6 i nsurance plans in the Departnent of
7 Transportation; anending s. 337.185, F.S.
8 increasing claimlinmts with respect to certain
9 contractual clains governed by the State
10 Arbitration Board; revising | anguage with
11 respect to hearings on certain disputes;
12 increasing certain fees; anending s. 337.19
13 F.S.; revising |l anguage with respect to suits
14 at law and in equity brought by or against the
15 departnment with respect to breach of an express
16 provision or an inplied covenant of a witten
17 agreenent or a witten directive issued by the
18 departnment pursuant to the witten agreenent;
19 providing for rights and obligations;
20 prohibiting liability under certain
21 ci rcunstances; providing exceptions with
22 respect to liability; anmending s. 255.05, F.S.
23 speci fying conditions under which suits may be
24 brought by and against a public authority with
25 respect to specified public works projects;
26 providing for rights and obligations of the
27 public authority and the contractor; excluding
28 specified basis of liability; providing for
29 construction of the act; providing effective
30 dat es.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (16) of section 337.11, Florida
Statutes, is anended to read:

337.11 Contracting authority of departnent; bids;
energency repairs, supplenental agreenents, and change orders;
conbi ned desi gn and construction contracts; progress paynents;

records; requirenents of vehicle registration.--
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1 | reets—the—mnAimumregui+enrents—for—OCH—coverage—+sstance—on
2 | the—project—were—the—contractor—to—be—awarded—theproject—
3 | Bxereise—of—the—departrent-——s—author+ty—under—thi-s——subsection
4 | shaH—rnet—be—deernet—a—waiver—of—soverergr—irunity—
5 Section 2. Subsections (1), (2), (3), (7), and (8) of
6| section 337.185, Florida Statutes, are anended to read:
7 337.185 State Arbitration Board. - -
8 (1) To facilitate the pronpt settlenent of clains for
9 | additi onal conpensation arising out of construction contracts
10 | between the departnent and the various contractors with whom
11 )it transacts business, the Legislature does hereby establish
12| the State Arbitration Board, referred to in this section as
13| the "board." For the purpose of this section, "clainm shal
14 | mean the aggregate of all outstanding clains by a party
15| arising out of a construction contract. Every contractua
16 | claimin an anount up to0$250, 000$106,000 per contract or, at
17 | the claimant's option, up to$500, 00052566686 per contract
18 | or, upon agreenent of the parties, up to $1, 000,000 per
19 | contract that cannot be resolved by negotiation between the
20 | departnent and the contractor shall be arbitrated by the board
21 | after acceptance of the project by the departnent. As an
22 | exception, either party to the dispute nay request that the
23| claimbe subnitted to binding private arbitration. A court of
24 | law may not consider the settlenent of such a claimuntil the
25 | process established by this section has been exhaust ed.
26 (2) The board shall be conposed of three nenbers. One
27 | menber shall be appointed by the head of the departnent, and
28 | one nenber shall be elected by those construction conpanies
29 | who are under contract with the departnment. The third nenber
30| shall be chosen by agreenent of the other two nenbers.
31 | Whenever the third nenber has a conflict of interest regarding
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affiliation with one of the parties, the other two nenbers
shal | select an alternate nenber for that hearing. The head of
the departnment may select an alternative or substitute to

serve as the departnent nenber for any hearing or term Each

nmenber shall serve a 2-year term The board shall elect a
chair, each term who shall be the adm nistrator of the board
and custodian of its records.

(3) A hearing may be requested by the departnent or by
a contractor who has a dispute with the departnent which,
under the rules of the board, may be the subject of
arbitration. The board shall conduct the hearing within 45
days of the request. The party requesting the board's
consi deration shall give notice of the hearing to each nenber
If the board finds that a third party is necessary to resolve
the dispute, the board may vote to dismss the claim which
may t hereafter be pursued in accordance with the |aws of the
State of Florida a—coeurt—of—+taw

(7) The nenbers rmerber of the board eteetedby
constructi-on—conpantes—antd—the—third—renber—of—theboard nmay

receive conpensation for the perfornance of their duties

hereunder, from adm nistrative fees received by the board,
except that no enpl oyee of the departnent may receive

conpensation fromthe board. The conpensation anobunt shall be

deternined by the board, but shall not exceed$125 per hour

up to a maxi mum of $1, 000$#56 per day for each nmenber

aut hori zed to receive conpensation. Nothing in this section
shal | prevent the nenber el ected by construction conpanies
from bei ng an enpl oyee of an association affiliated with the
i ndustry, even if the sole responsibility of that nenber is
service on the board. Travel expenses for the industry nenber
may be paid by an industry association, if necessary. The
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board nay allocate funds annually for clerical and other
adnmi ni strative services.

(8) The party requesting arbitration shall pay a fee
to the board in accordance with a schedul e established by it,
not to exceed $500 per claimwhich is $25,000 or less, not to
exceed $1,000 per claimwhich is in excess of $25,000 but not
exceedi ng $50, 000, not to exceed $1,500 per claimwhich is in
excess of $50,000 but not exceedi ng $100, 000, not to exceed
$2, 000 per claimwhich is in excess of $100,000 but not
exceedi ng $200, 000, and not to exceed$3, 000$2,560 per claim
which is in excess of $200,000 but not exceedi ng$300, 000

$250,060, not to exceed $4,000 per claimwhich is in excess of
$300, 000 but not exceedi ng $400, 000, and not to exceed $5,000

per claimwhich is in excess of $400,000,to cover the cost of

admi ni stration and conpensati on of the board.

Section 3. Subsection (1) of section 337.19, Florida
Statutes, is anended to read:

337.19 Suits by and agai nst departnent; linitation of
actions; forum --

(1) Suits at law and in equity may be brought and
mai nt ai ned by and agai nst the departnent on any contract claim
arising frombreach of an express provision or an inplied

covenant of a witten agreenent or a witten directive issued

by the departnent pursuant to the witten agreement. In any

such suit, the departnment and the contractor shall have all of

the sanme rights and obligations as a private person under a

like contract except that no liability may be based on an ora

nodi fication of either the witten contract or witten

directive. Nothing herein shall be construed to waive the

sovereign immunity of the state and its political subdivisions

fromequitable clains and equitable renedies. Notwithstanding
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anything to the contrary contained in this section, no

enpl oyee or agent of the departnment may be hel d personally

liable to an extent greater than that pursuant to s. 768.28
wrder—econt+ract—for—woerk—donre—pr ovi dedt hat no suit soundi ng
in tort shall be mmintained agai nst the departnent.

Section 4. FEffective July 1, 1999, subsection (9) is
added to section 255.05, Florida Statutes, 1998 Supplenent, to
read:

255.05 Bond of contractor constructing public
buil di ngs; form action by material nen. --
(9) On any public works project for which the public

authority requires a performance and paynent bond, suits at

law and in equity may be brought and maintained by and agai nst

the public authority on any contract claimarising frombreach

of an express provision or an inplied covenant of a witten

agreenent or a witten directive issued by the public

authority pursuant to the witten agreenent. |n any such

suit, the public authority and the contractor shall have al

of the sane rights and obligations as a private person under a

like contract except that no liability may be based on an ora

nodi fication of either the witten contract or witten

directive. Nothing herein shall be construed to waive the

sovereign immunity of the state and its political subdivisions

fromequitable clains and equitable renedi es. The provisions

of this subsection shall apply only to contracts entered into
on or after July 1, 1999.
Section 5. Except as otherw se provided herein, this

act shall take effect upon beconi ng | aw.
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